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SAN    FRANCISCO. 


BIDDLE  BOGGS  v.  THE  MERCED  MIKING  CO. 


The  following  is  the  opinion  of  the  Supreme  Court  of 
California  in  the  case  of  BIDDLE  BOGGS  v.  THE  MERCED 
MINING  COMPANY,  decided  at  the  October  Term,  1859. 
The  opinion  was  delivered  by  Chief  Justice  FIELD — Mr. 
Justice  COPE  concurring.  Mr.  Justice  BALDWIN,  having 
formerly  been  counsel  for  the  respondent,  did  not  sit  in 
the  case. 


In  ejectment  on  a  patent  issued  upon  a  final  decree  of  confirmation  of  land 
claimed  under  a  Mexican  grant,  the  defendant  cannot  set  up  fraud  in  the 
survey  or  the  procurement  of  the  patent,  to  defeat  the  action. 

The  proceeding  by  bill  in  equity  which  an  individual  is  allowed  to  take  to  set 
a.-ide  a  patent  or  control  its  operation,  is  in  the  natnre  of  a  bill  t<^quiet 
title;  to  determine  an  estate  held  adversely  to  him;  to  remove  what 
would  otherwise  be  a  cloud  upon  his  own  title;  or  is  in  the  nature  of  a 
bill  to  enforce  a  transfer  of  the  interest  of  the  patentee,  on  the  ground 
that  the  latter  has,  by  mistake  or  fraud,  acquired  a  title  in  his  own  name, 
which  he  should  in  equity  hold  for  the  benefit  of  the  complainant.  The 
individual  complainant  must,  therefore,  possess  a  title  superior  to  that  of 
his  adversary,  or  he  must  possess  equities  which  will  control  the  title  in 
his  adversary's  name. 

For  the  application  of  the  doctrine  of  equitable  estoppel  to  a  party  against 
denying  the  truth  of  admissions  made  by  his  declarations  or  conduct, 
with  respect  to  the  title  of  property,  which  have  influenced  the  conduct 
of  another  to  his  injury,  it  must  appear — 1st.  That  in  making  the  admis- 
sion by  his  declarations  or  conduct,  he  was  apprised  of  the  true  state  of 
his  own  title;  2d.  That  he  made  the  admission  with  the  express  intention 
to  deceive,  or  with  such  careless  and  culpable  negligence  as  to  amount 
to  constructive  fraud  ;  3d.  That  the  other  party  was  not  only  destitute  of 
all  knowledge  of  the  true  state  of  the  title,  but  of  the  means  of  acquiring 
such  knowledge;  and  4lh.  That  he  relied  directly  upon  such  admission, 
and  will  be  injured  by  allowing  its  truth  to  be  disproved. 

There  is  no  general  license  from  the  United  States  to  work  the  mines  which 
the  public  lan-ls  contain,  Congress  having  adopted  no  specific  action  on 
the  subject,  and  having  left  that  matter  to  be  controlled  by  its  previous 


general  legislation  respecting  the  public  domain.  The  supposed  license 
from  the  General  Government  consists  in  its  forbearance  to  act  upon  the 
subject.* 

It  is  a  convenient  rule,  in  determining  controversies  between  parties  on  the 
public  lands,  where  neither  can  have  absolute  rights,  to  presume  a  grant 
from  the  Government,  of  mines,  water  privileges,  and  the  like,  to  the  first 
appropriator  ;  but  such  a  presumption  can  have  no  place  for  consideration 
against  the  superior  proprietor. 

If  the  forbearance  of  the  Government  were  entitled  to  any  consideration,  as  a 
legal  objection  to  the  assertion  of  the  title  of  the  Government  to  the 
minerals  in  the  public  lands,  it  could  only  be  so  in  those  cases  where  it 
has  been  accompanied  with  such  knowledge,  on  its  part,  of  the  working 
of  the  mines  and  the  removal  of  the  mineral,  as  to  have  induced  investi- 
gation and  action,  had  this  been  intended  or  desired.  Such  knowledge 
must  be  affirmatively  shown  by  those  who  assert  a  license  from  for- 
bearance. 

Assuming  that  the  minerals  of  gold  and  silver  on  private  lands,  claimed  under 
Mexican  grants,  belong  to  the  United  States ;  still  the  United  States — 
holding  with  reference  to  such  property  only  the  position  of  a  private 
proprietor,  with  the  exception  of  exemption  from  State  taxation,  having 
no  municipal  sovereignty  or  right  of  eminent  domain  within  the  limits  of 
the  State — cannot,  in  derogation  of  the  rights  of  the  local  sovereign,  to 
govern  the  relations  of  the  citizens  of  the  State,  and  to  prescribe  the  rules 
of  property,  and  its  mode  of  disposition,  and  its  tenure — enter  upon,  or 
authorize  an  entry  upon  such  private  lands,  for  the  purpose  of  extracting 
the  minerals.  The  United  States,  like  any  other  proprietor,  can  only  ex- 
ercise their  rights  to  the  mineral  in  private  lands,  in  subordination  to 
such  rules  and  regulations  as  the  local  sovereign  may  prescribe.  Until 
such  rules  and  regulations  are  established,  the  landed  proprietor  may 
successfully  resist,  in  the  Courts  of  the  State,  all  attempts  at  invasion  of 
his  property,  whether  by  the  direct  action  of  the  United  States,  or  by 
virtue  of  any  pretended  license  under  their  authority. 

The  general  course  of  legislation  of  the  State,  authorizes  the  inference  of  a 
license  from  her  to  the  miner  to  enter  upon  lands  and  remove  the  gold, 
so  far  as  she  has  any  right — but  this  license  is  restricted  to  the  public 
lands. 


FIELD,  C.  J.— In  1844,  Michaltorena,  then  Governor 
of  California,  issued  to  Juan  B.  Alvarado  a  grant  of  a 
tract  of  land,  known  as  "Las  Mariposas,"  to  the  extent 
often  square  leagues,  lying  within  designated  boundaries 
embracing  a  much  greater  quantity.  In  1847,  Alvarado 

*  Since  this  opinion  was  delivered  Congress  has  legislated  on  the  subject. — 
See  13  U.  S.  Statutes,  441  ;  14  Ibid.,  251. 


conveyed,  for  a  valuable  consideration,  his  interest  in  the 
tract  to  John  Charles  Fremont.  In  January,  1852, 
Fremont  presented  his  claim,  under  the  grant,  to  the 
United  States  Board  of  Land  Commissioners  for  confir- 
mation, and,  in  December  of  the  same  year,  the  claim 
was  confirmed.  On  appeal  to  the  United  States  District 
Court,  the  decision  of  the  board  was  reversed ;  but  on 
appeal  to  the  Supreme  Court  of  the  United  States,  the 
claim  was  adjudged  to  be  valid,  and  the  cause  was  re- 
manded to  the  District  Court  for  further  proceedings.  In 
pursuance  of  the  mandate  of  the  Supreme  Court,  a  final  de- 
cree of  confirmation  was  entered  in  June,  1855.  In  July 
following,  the  specific  quantity  designated  in  the  grant 
— ten  leagues — was  surveyed  and  segregated  from  the 
general  tract  embraced  within  the  exterior  boundaries  of 
the  grant,  under  the  direction  of  the  Surveyor-General  of 
the  United  States  for  California,  and  the  survey  was  sub- 
sequently approved  by  that  officer.  Upon  this  survey 
and  the  decree  of  confirmation,  a  patent  was  issued  on 
the  part  of  the  United  States  to  Fremont,  bearing  date 
on  the  19th  of  February,  1856,  signed  by  the  President, 
and  countersigned  by  the  Acting  Recorder  of  the  General 
Laud  Office  at  Washington.  The  patent  refers  to  the 
proceedings  before  theLand  Commission,  the  appeals,  and 
the  judgments — both  of  the  District  and  of  the  Supreme 
Court — the  final  decree  of  confirmation,  the  survey  there- 
under, and  its  approval,  and,  in  terms,  grants  the  land, 
with  the  specific  description  of  the  approved  survey,  to 
Fremont  and  his  heirs  and  assigns  forever.  This  patent 
includes  the  premises  occupied  by  the  defendant,  and, 
after  its  receipt,  Fremont  leased  them  to  the  plaintiff  for  the 
period  of  seven  years,  at  the  monthly  rent  of  one  thousand 
dollars.  For  their  recovery,  the  lessee  brings  the  present 
suit.  These  premises  contain  ledges  of  gold-bearing 
quartz,  and  the  defendant  entered  into  their  possession 
in  May,  1851,  and  between  that  period  and  the  issuance 
of  the  patent  to  Fremont,  erected  thereon,  at  great  ex- 


pense,  machinery  and  mills  for  excavating  and  crushing 
the  rock,  and  extracting  the  gold,  and  has  continued  in 
the  occupation  of  the  premises,  working  the  quartz  veins 
and  extracting  the  gold,  ever  since.  The  lease,  in  terms, 
covers  these  various  works,  which  are,  as  the  complaint 
alleges,  fixed  to  the  soil  and  a  part  of  the  freehold. 

To  resist  a  recovery,  the  defendant  relies  upon  three 
grounds:  1st,  fraud  in  the  survey  of  the  Alvarado  grant 
and  the  procurement  of  the  patent  by  Fremont;  2d, 
estoppel  from  the  declarations  and  conduct  of  Fremont; 
and,  3d,  a  license  from  the  Government  to  enter  upon 
the  premises  and  extract  the  gold.  It  was  stipulated 
between  the  parties,  previous  to  the  trial,  that  the  defen- 
dant might  have  any  affirmative  relief  which  it  would  be 
entitled  to  upon  filing  a  cross  bill  to  the  action,  or  an 
original  bill  setting  up  the  facts  contained  in  the  answer; 
and  might  set  up  any  equitable  defense  which  it  would 
be  entitled  to  set  up  in  a  Court  of  Chancery  to  the  case 
made  in  the  complaint. 

The  effect  of  the  first  clause  of  the  stipulation  we  con- 
ceive to  be  this :  that  if  the  facts  alleged  in  the  answer, 
and  established  by  the  proofs,  could,  in  any  proceeding 
at  law  or  in  equity,  be  urged  by  the  defendant  against 
the  prosecution  of  the  present  action,  they  may  be  urged 
in  this  case  without  regard  to  the  form  of  the  action,  or 
the  character  of  the  pleadings.  As  to  the  second  clause 
of  the  stipulation,  the  parties  appear  to  have  construed 
it  to  mean  that  the  defendant  might,  upon  the  develop- 
ment of  the  proofs,  without  reference  to  the  allegations 
of  the  answer,  interpose  any  defense  which  a  Court  of 
Equity  would  sustain  to  the  case  set  forth  in  the  com- 
plaint. 

We  shall,  for  the  determination  of  the  appeal,  follow 
this  construction,  liberal  as  it  is,  without  considering  an 
objection  which  might  be,  but  is  not,  taken,  that  the 
Court  cannot  properly,  even  upon  the  consent  of  parties, 
pass  upon  questions  not  raised  by  the  written  allegations 
of  the  pleadings. 


As  to  the  charge  of  fraud  in  the  survey,  and  the  pro- 
curement of  the  patent,  the  answer  sets  forth  that  the 
grant  to  Alvarado,  which  is  the  basis  of  the  claim  of 
Fremont,  was  issued  upon  a  petition  for  agricultural  and 
grazing  land,  of  the  extent  of  ten  square  leagues,  to  be 
located  within  exterior  boundaries  embracing  over 
one  hundred  ;  that  neither  in  the  petition  nor  in  the 
grant  was  any  particular  description  given  of  the  specific 
quantity  granted  ;  that  no  survey  or  location  of  this 
quantity  was  attempted  until  1849,  when  a  survey  was 
made  of  the  ten  leagues  by  Fremont  in  the  valley  of  the 
Mariposas,  and  a  map  of  the  same  published  to  the 
world;  that  the  lines  of  this  map  do  not  approach,  within 
a  distance  of  two  miles,  the  premises  in  controversy; 
that  this  map  was  annexed  to  the  petition  of  Fremont 
presented  to  the  Board  of  Land  Commissioners  for  the 
confirmation  of  his  claim,  and  that  by  the  decree  of  the 
Board,  the  claim  was  confirmed  to  the  land  described  in 
it;  that  until  the  decision  of  the  Supreme  Court,  in  De- 
cember, 1854,  Fremont  persisted  in  claiming  the  land 
thus  designated,  and  disclaimed  ownership  in,  or  title  to, 
the  mineral  lands  in  controversy,  but  that  after  that  de- 
cision, and  in  July,  1855,  he  "caused  and  procured" 
another  survey  to  be  made,  which  includes  these  lands; 
that  this  survey  was  approved  by  the  Surveyor-General, 
and  that  the  same  was  fraudulent  in  this :  that  it  was 
made  clandestinely,  by  the  agents  of  Fremont,  who  care- 
fully concealed  from  the  defendant  his  intention  to  in- 
clude the  mineral  lands  and  veins  in  controversy,  know- 
ing that  the  grant  to  Alvarado,  qualified  and  controlled 
bv  t:.e  petition  of  Alvarado,  called  only  for  grazing  and 
agricultural  lands,  and  that,  under  the  decision  of  the 
Supreme  Court,  he  was  entitled  to  a  location  upon  none 
other. 

The  answer  contains  no  other  allegations  of  fraud  in 
the  last  survey,  than  this  concealment,  and  the  variance 
from  the  original  survey  made  in  1849 ;  but  when  the 
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cause  was  called  for  trial,  the  defendant  filed  an  affidavit, 
to  the  effect  that  he  expected  to  prove  by  the  Attorney- 
General  of  the  United  States  and  the  Commissioner  of 
the  Land  Office,  at  Washington,  that,  in  procuring  his 
patent  a  fraud  was  perpetrated  upon  the  Government  by 
Fremont,  in  misrepresenting  the  qualit}7  arid  character  of 
the  lands  embraced  in  the  survey,  and  by  several  other 
witnesses,  that  the  survey  was  made  and  concealed  at  the 
time  from  the  defendant  and  all  others  claiming  adversely 
to  Fremont. 

It  was,  therefore,  admitted,  for  the  purpose  of  prevent- 
ing a  continuance,  that  the  several  witnesses  named  would, 
if  present,  respectively  testify,  as  stated  in  this  affidavit, 
and  that  their  testimony  should  be  considered  as  actually 
given  on  the  trial,  or  as  offered  and  overruled  by  the 
Court  as  improper.  The  testimony  thus  assumed,  was 
offered,  and,  for  all  the  purposes  of  this  case,  must  be 
deemed  as  actually  before  the  Court.  That  portion 
which  relates  to  the  alleged  clandestine  survey,  was  met 
on  the  trial  by  counter  proof,  and  negatived.  The  Court 
passed  upon  the  point,  and  found  against  the  charge; 
and  its  finding,  in  this  respect,  is  fully  warranted  by  the 
evidence.  But  even  were  this  not  so,  we  are  unable  to 
perceive  that  it  would  make  any  difference.  There  was 
no  obligation  resting  either  upon  Fremont  or  the  Sur- 
veyor-General, to  give  notice  of  the  survey  to  the  defen- 
dant, or  any  one  else,  and  it  is  of  no  consequence  how 
secretly  or  how  openly  the  survey  was  made.  That'por- 
tion  of  the  charge  which  relates  to  the  alleged  misrepre- 
sentation of  the  quality  and  character  of  the  land,  is  con- 
clusively answered  by  the  proceedings  in  the  Supreme 
Court  of  the  United  States,  to  which  reference  is  made 
in  the  record,  and  in  the  argument  of  counsel.  The 
alleged  misrepresentation  consists  in  the  fact,  that  the 
land  is  mineral,  whereas,  it  is  said  in  argument  (for 
nothing  of  the  kind  appears  in  proof)  that  it  was  repre- 
sented to  be  exclusively  grazing  and  agricultural.  The 
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fact  that  the  land  contained  mines  of  gold  and  silver  was 
before  the  Supreme  Court,  and  constituted  one  of  the 
grounds  upon  which  the  Attorney-General  based  his 
argument  against  the  confirmation  of  the  claim.  To  his 
objection  on  this  head,  the  Court  said  in  its  opinion  : 
44  In  relation  to  that  part  of  the  argument  which  disputes 
his  right,  upon  the  ground,  that  his  grant  embraces 
mines  of  gold  or  silver,  it  is  sufficient  to  say,  that  under 
the- mining  laws  of  Spain,  the  discovery  of  a  mine  of  gold 
or  silver  did  not  destroy  the  title  of  the  individual  to  the 
land  granted.  The  only  question  before  the  Court  is  the 
validity  of  the  title.  And  whether  there  be  any  mines 
on  this  land,  and  if  there  be  any,  what  are  the  rights  of 
the  sovereignty  in  them,  are  questions  which  must  be 
decided  in  another  form  of  proceeding,  and  are  not  sub- 
ject to  the  jurisdiction  of  the  Commissioners  or  the  Court, 
by  the  Act  of  1851."  (17  How.,  565.)  That  the  land 
claimed  by  Fremont  was  mineral,  or  believed  to  be  min- 
eral, was  thus  well  known  to  the  Government,  as  is 
manifest  from  the  argument  of  the  Attorney-General 
and  the  decision  of  the  Court;  and  in  the  face  of  these 
public  acts,  the  charge  of  misrepresentation  as  to  its 
quality  and  character,  falls  to  the  ground.  The  entire 
charge  of  fraud,  then,  rests  upon  the  simple  fact,  that  the 
official  survey,  obtained  by  Fremont,  differs  entirely 
from  his  own  original  survey.  That  this  private  survey 
— accompanying  his  petition  to  the  Land  Commissioners 
— was  not  binding  upon  the  Government  is  too  clear  for 
argument. 

In  Smith  v.  The  United  States  (10  Pet.,  334),  the  Supreme 
Court  says:  "The  laws  of  the  United  States  give  no 
authority  to  an  individual  to  survey  his  grant  or  claim  to 
lands;  he  may  mark  lines  to  designate  the  extent  and 
bounds  of  his  claim,  but  he  can  acquire  no  rights 
thereby." 

In  United  States  v.  Hanson  (10  Pet.,  199),  a  private 
survey  was  considered  and  rejected,  as  being  of  no  force 
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or  validity.  In  Les  Bois  v.  Bramell  (4  How.,  449),  in 
speaking  of  a  survey  of  one  Mackay,  the  Court  said :  "It 
was  a  private  one,  made  at  the  instance  of  the  inhabitants 
of  St.  Louis,  and  not  binding  on  any  one  ;"  and  in  Mackay 
v.  Dillon  (4  How.,  421),  of  the  same  survey  :  "  It  was  in 
its  nature  a  private  survey,  not  binding  upon  the  United 
States."  In  Glenn  v.  The  United  States  (13  How.,  256),  in 
referring  to  surveys  offered  in  evidence,  the  Court  said  : 
"  The  surveys  produced  to  us  are  private  ones,  and  of  no 
value  in  support  of  the  claim." 

It  is  true,  the  decree  of  the  Land  Commission  con- 
firmed the  claim  of  Fremont  to  the  land  described  in  his 
survey,  but  that  decree  was  reversed  by  the  District 
Court,  and  when  the  case  was  remanded  to  the  District 
Court  from  the  Supreme  Court,  it  was  accompanied  with 
directions  to  take  further  proceedings  in  conformity  with 
the  opinion  of  the  latter  Court.  In  that  opinion,  allusion 
is  made  to  the  form  of  the  survey,  which  was  to  follow. 
"  Some  difficulty,"  says  the  Court,  "  has  been  suggested 
as  to  the  form  of  the  survey.  The  law  directs  that  a 
survey  shall  be  made,  and  a  plat  returned,  of  all  claims 
affirmed  by  the  Commissioners.  And  as  the  lines  of  this 
land  have  not  been  fixed  by  public  authority,  their  proper 
location  may  be  a  matter  of  some  difficulty.  Under  the 
Mexican  Government  the  survey  was  to  be  made  or 
approved  by  the  officer  of  the  Government,  and  the 
party  was  not  at  liberty  to  give  what  form  he  pleased  to 
the  grant.  This  precaution  was  necessary,  in  order  to 
prevent  the  party  from  giving  it  such  a  form  as  would 
be  inconvenient  to  the  adjoining  public  domain,  and 
impair  its  value.  The  right  which  the  Mexican  Government 
reserved  to  control  this  survey  passed,  with  all  other  public  rights, 
to  the  United  States  ;  and  the  survey  must  now  be  made  under 
the  authority  of  the  United  States,  and  in  the  form  and  divisions 
prescribed  by  law  for  surveys  in  California,  embracing  the  entire 
grant  in  one  tract.'1 

Upon   tiling  the  mandate  of  the  Supreme  Court,  the 
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District  Court,  in  entering  the  final  decree  of  confirma- 
tion, in  June,  1855,  conformed  to  the  opinion  of  that 
Court,  and  ordered  that  the  land  be  surveyed  according 
to  its  direction.  It  is  upon  this  decree,  and  in  pursuance 
of  it,  that  the  survey,  which  is  the  subject  of  complaint, 
was  made  and  approved  by  the  Surveyor  General  of  the 
United  States  for  California.  No  other  or  previous  sur- 
vey has  any  standing  in  Court,  or  can,  in  any  respect, 
affect  the  rights  of  the  grantee.  That  Fremont  "  caused 
and  procured"  the  survey  to  be  made,  does  not  imply 
the  use  of  any  improper  influences  for  that  purpose. 
That  he  applied  to  the  proper  officers  to  make  the  survey 
is  no  doubt  true;  but,  that  he  employed  any  means  to 
improperly  control  their  action,  there  is  no  evidence,  and 
that  the  survey  was  made  secretly,  or  concealed  after  it 
was  made,  is,  as  we  have  already  observed,  contradicted 
by  the  testimony. 

The  grant  to  Alvarado  passed  a  present  and  immediate 
interest  to  ten  square  leagues,  to  be  afterwards  surveyed 
and  laid  off  within  the  exterior  limits  of  the  general 
tract  by  the  Government.  Such  survey  could  only  be 
made  under  the  former  Government  by  its  officers,  and 
could  not  be  made  by  the  grantee  himself.  This  right 
of  survey  passed,  with  all  other  public  rights,  to  the  Gov- 
ernment of  the  United  States,  upon  the  cession  of  the 
country,  and  is  now  to  be  exercised  by  its  officers,  and 
in  conformity  with  its  laws.  By  the  legislation  of  Con- 
gress, the  subject  of  surveys  is  intrusted  to  the  Execu- 
tive Department  of  Government,  and  is  not  left  to  the 
direction  or  control  of  the  grantee.  The  action  of  that 
department  in  the  location  of  confirmed  grants,  when  the 
quantity  granted  is  without  specific  boundaries,  lying 
within  a  larger  tract,  is  conclusive  and  binding  upon 
him.  It  may  be  true,  that  under  the  recent  decision  of 
the  Supreme  Court  in  the  Fossat  Case,  the  United  States 
District  Court  possesses  jurisdiction  to  control  the  loca- 
tion made  upon  its  decree,  while  the  proceedings  for 
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confirmation  are  pending  before  it ;  but,  subject  to  this 
qualification,  the  action  of  the  department  in  the  case 
mentioned  is  a  finality  with  the  claimant. 

We  have  considered  at  length  the  charge  of  fraud 
interposed  to  the  recovery,  to  show  its  groundless  char- 
acter; but  the  true  answer  to  objections  of  this  and  the 
like  nature,  if  capable  of  being  established  to  their  full 
extent,  is  that  they  are  inadmissible  in  an  action  of  eject- 
ment to  impeach  the  patent.  In  the  case  of  Moore  et  al. 
v.  Wilkinson,  decided  in  this  Court  at  the  April  Term,  we 
had  occasion  to  consider  how  far  the  conclusiveness  of  a 
survey  and  patent  could  be  questioned  in  an  action  of 
ejectment.  In  that  case  the  defendants,  claiming  to  be 
preemptioners  of  the  premises  in  controversy,  under  the 
laws  of  the  United  States,  offered  parol  evidence  to  show 
that  the  four  leagues  as  surveyed  and  patented  to  the 
plaintiff,  were  different  from  the  tract  designated  in  the 
grant  upon  which  the  patent  issued,  and  the  map  to 
which  the  grant  made  reference,  and  that  a  correct  loca- 
tion of  the  tract  as  granted,  would  not  include  the  premi- 
ses in  suit.  The  Court  below  excluded  the  evidence, 
and  in  sustaining  its  ruling  we  said  :  "  The  Government 
has  provided  a  Board  for  the  determination  of  the 
validity  of  claims  to  lands  held  under  Mexican  grants, 
and  a  system  for  the  survey  and  location  of  the  lands 
upon  the  recognition  and  confirmation  of  such  claims. 
The  survey  and  location  are  to  follow  the  decree  of  con- 
firmation. The  approval  of  the  survey  by  the  proper 
officers  is  the  determination,  the  judgment  of  the  appro- 
priate department  of  Government,  that  the  survey  does 
conform  to  such  decree.  That  determination  or  judg- 
ment is  not  the  subject  of  review  by  the  judiciary.  It  is 
conclusive  upon  the  Courts,  in  actions  of  ejectment,  as 
the  adjudication  of  a  competent  tribunal,  upon  a  subject 
within  its  exclusive  jurisdiction.  The  patent,  which  is 
the  final  document  issued  by  the  Government,  is  conclu- 
sive evidence  of  the  validity  of  the  original  grant,  and  of 
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its  recognition  and  confimation,  and  of  the  survey  and  its 
conformity  with  the  confirmation,  and  of  the  relinquish- 
ment  to  the  patentee  of  all  the  interest  of  the  United 
States  in  the  hind.  It  cannot  be  attacked  collaterally 
even  for  fraud,  whether  charged  to  have  existed  in  the 
procurement  of  the  original  grant,  or  in  the  proof  of  its 
execution,  or  in  the  making  of  the  survey.  For  these 
matters  the  right  of  interference  rests  only  with  the  Gov- 
ernment. Individuals  can  resist  the  conclusiveness  of 
the  patent  only  by  showing  that  it  conflicts  with  prior 
rights  vested  in  them.  And  this  brings  us  to  the  inquiry 
whether  the  defendants  possess  any  such  prior  rights. 
The  fifteenth  section  of  the  Act  of  Congress  of  1851, 
provides  that  the  final  decree  of  confirmation  and  patent 
shall  he  conclusive  between  the  United  States  and  the 
claimants  only,  and  shall  not  affect  the  interests  of  third 
persons.  If  conclusivex  between  the  United  States  and 
the  claimants,  it  must  be  equally  so  between  persons 
holding  under  either  of  those  parties  ;  and  in  Waterman 
et  al.  v.  Smith,  we  held  that  the  third  persons  mentioned 
in  the  act  were  those  whose  titles  were  at  the  time  such 
as  to  enable  them  to  resist  successfully  any  action  of  the 
Government  respecting  it.  The  patent  took  effect  by 
relation  at  the  date  of  the  presentation  of  the  petition  of 
the  patentee  to  the  Board  of  Land  Commissioners  in 
March,  1852.  At  that  time  the  preemption  laws  of  the 
United  States,  under  which  the  defendants  assert  their 
acquisition  of  rights,  were  not  extended  to  California. 
Any  rights  which  they  possess  were  subsequently  ac- 
quired, and  must  be  subordinate  to  the  result  of  the 
proceedings  then  pending  by  the  grantees  before  the 
tribunals  and  officers  of  the  United  States.  Those  pro- 
ceedings had  for  their  object  the  recognition  of  the  gran- 
tee's claim,  and  the  determination  of  its  location  with 
such  precision  as  to  leave  no  room  for  subsequent  dis- 
pute and  litigation.  If  settlers,  after  steps  taken  for 
confirmation,  could  by  location  acquire  such  rights  to 
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the  premises  as  to  authorize  them  to  compel  a  patentee, 
in  every  suit  for  the  recovery  of  his  land,  to  establish  the 
correctness  of  the  action  of  the  officers  of  Government  in 
their  survey  and  location,  the  patent  instead  of  being  an 
instrument  of  quiet  and  security  to  the  possessor  would 
become  a  source  of  perpetual  and  ruinous  litigation, 
and  the  settlement  of  land  titles  in  the  country  be  de- 
layed a  quarter  of  a  century.  The  patentee  would  find 
it  established  in  different  suits,  to  the  utter  destruction 
of  his  rights,  that  his  land  should  have  been  located  in 
as  many  different  places  within  the  exterior  boundaries 
of  the  general  tract  designated  in  his  grant,  as  the  vary- 
ing prejudices,  interests,  or  notions  of  justice  of  witnesses 
and  jurymen  might  suggest." 

The  views  here  expressed  are  applicable  to  the  case  at 
bar,  and  are  conclusive  of  the  point  that  the  defendant 
cannot — treating  this  as  an  action  of  ejectment — set  up 
fraud  in  the  survey  or  the  procurement  of  the  patent,  to 
defeat  the  action  of  the  plaintiff.  We  do  not  here  ex- 
press any  opinion  as  to  the  rights  of  the  defendant. 
These  we  shall  hereafter  consider.  If  it  be  assumed,  for 
the  present,  that  they  are  vested  so  as  to  avail  the  defend- 
ant against  the  assertion  of  any  claim  of  the  Govern- 
ment respecting  the  premises  in  controversy,  it  would 
only  follow  that  the  patent  was  inoperative  to  that 
extent,  not  that  it  was  void.  The  rights  of  the  defend- 
ant would,  in  that  case,  be  effectually  protected  by  the 
provisions  of  the  fifteenth  section  of  the  Act  of  1851, 
and  the  patent  would  be  like  a  second  deed  to  premises 
previously  granted,  and  pass,  as  to  the  property,  no 
interest. 

Nor  would  the  facts  set  up  in  the  answer  as  fraudulent, 
if  presented  in  an  original  or  cross  bill,  avail  the  defend- 
ant in  avoiding  or  resisting  the  patent.  The  effect  of 
the  matters  alleged  by  way  of  estoppel  we  shall  hereafter 
consider.  We  now  speak  of  the  charge  of  fraud,  consist- 
ing in  the  variance  between  the  private  and  the  official 
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survey  and  the  alleged  concealment  of  the  latter.  Mis- 
representation to  the  Government  of  the  quality  and 
character  of  the  land  is  not  averred  in  the  answer,  and 
if  it  were  the  allegation  would  not  change  the  case.  The 
charge  of  misrepresentation  and  concealment,  as  we 
have  seen,  are  without  foundation  in  fact,  and  the  change 
in  the.  survey  was  the  act  of  the  Government  and  not  of 
the  patentee.  These  matters  then  would  give  the  de- 
fendant no  title  to  relief  in  a  Court  of  Equity. 

But  there  is  another  and  a  fatal  objection  to  any  equit- 
able suit  of  the  nature  supposed.  Fremont  is  not  a  party 
to  this  action,  and  he  would  be  a  necessary  party  to  any 
proceeding  to  avoid  or  set  aside  his  patent  on  the  ground 
that  it  was  issued  through  fraud  or  misrepresentation. 
His  rights  cannot  be  determined  or  impaired  in  any  side 
suit  between  third  parties. 

The  proceeding  by  bill  in  equity,  which  an  individual 
is  allowed  to  take  to  set  aside  a  patent  or  control  its  ope- 
ration, is  in  the  nature  of  a  bill  to  quiet  title ;  to  deter- 
mine an  estate  held  adversely  to  him,  to  remove  what 
would  otherwise  be  a  cloud  upon  his  own  title  ;  or  is  in 
the  nature  of  a  bill  to  enforce  a  transfer  of  the  interest 
from  the  patentee,  on  the  ground  that  the  latter  has  by 
mistake  or  fraud  acquired  a  title  in  his  own  name  which 
he  should  in  equity  hold  for  the  benefit  of  the  complain- 
ant. The  individual  complainant  must  therefore  possess 
a  title  superior  to  that  of  his  adversary,  and  of  course  to 
that  of  the  Government  through  whom  his  adversary 
claims,  or  he  must  possess  equities  which  will  control 
the  title  in  his  adversary's  name. 

Thus  in  Gaines  et  al  v.  Nicholson  et  al.  (9  How.,  364)  the 
plaintiffs  as  trustees  of  schools  and  school  lands  of  a  town- 
ship in  Mississippi,  claimed  the  sixteenth  section  of  the 
township  as  appropriated  for  the  use  of  schools  under 
certain  Acts  of  Congress.  By  provisions  contained  in  a 
treaty  with  the  Choctaw  tribe  of  Indians,  certain  lands 
were  reserved  to  several  members  of  the  tribe,  and  among 
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others  to  one  Wall,  to  be  located  in  entire  sections,  and 
to  include  their  residence  and  improvements  at  the  time. 
Wall  conveyed  his  interest  in  the  section  reserved  to  him 
to  parties  who,  representing  that  he  resided  upon  the 
sixteenth  section  of  the  township  at  the  date  of  the  treaty 
and  had  his  improvements  thereon,  obtained  a  patent 
from  the  President  of  the  United  States,  and  then 
brought  ejectment  against  the  tenant  of  the  trustees  in 
possession  of  the  premises.  The  trustees  thereupon  filed 
a  bill  to  stay  the  proceedings  at  law  and  prayed  for  a 
temporary  injunction  in  the  first  instance,  and  afterwards 
a  perpetual  injunction,  alleging  that  the  representation 
as  to  the  residence  and  improvements  of  Wall,  upon 
which  the  patent  was  issued,  was  false  and  fraudulent. 
The  Court  below  decreed  a  perpetual  injunction,  and 
directed  the  patentees  to  relinquish  their  interest  to  the 
trustees.  The  Appellate  Court,  after  stating  the  facts 
of  the  case  and  referring  to  the  alleged  false  and  fraudu- 
lent misrepresentation,  says: 

"This  is  the  ground  set  forth  by  the  complainants  upon 
which  to  invoke  the  equitable  interposition  of  the  Court 
•  to  set  aside  and  annul  the  patent,  and  remove  the  incuni- 
brance  from  their  .title,  and  to  stay  the  proceedings  at  law. 
And  undoubtedly  if  the  facts  thus  charged  have  been 
established  by  the  proceedings  and  proofs,  a  right  to  such 
equitable  interposition  for  the  relief  sought  has  been 
made  out,  and  the  decree  of  the  Court  below  should  be 
upheld." 

Here  the  trustees  asserted  a  title,  which  upon  their  al- 
legation was  superior  to  that  of  the  Government  at  the 
time  the  patent  issued,  and  though  the  suit  is  stated 
in  the  opinion  of  the  Court  to  be  to  set  aside  and  annul 
the  patent,  it  was  in  fact,  as  appears  from  the  pleadings 
and  judgment,  only  to  stay  proceedings  at  law  and  re- 
move the  cloud  upon  the  title.  In  that  particular  case 
Jhe  effect  of  the  suit,  had  the  decree  been  .sustained, 
would  have  been  the  same  upon  the  rights  of  the  pat- 
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entees  as  if  it  had  been  brought  to  annul  the  patent  ab- 
solutely. But  in  many  cases  the  effect  would  be  very 
different  A  decree  annulling  a  patent  destroys  it  abso- 
lutely ;  a  decree  setting  aside,  or  restricting  its  operation 
to  the  premises  in  controversy,  still  leaves  it  unimpaired 
in  other  respects.  To  annul  a  patent  absolutely,  proceed- 
ings can  only  be  taken  by  the  Government,  or  some  in- 
dividual in  its  name,  and  that  by  scire  facias,  or  by  bill, 
or  information.  Individuals  can  maintain  no  proceed- 
ings to  that  effect,  the  question  being  one  exclusively  be- 
tween the  sovereignty  issuing  the  patent  and  the  patentee. 
Thus  in  Jackson  v.  Lawton  (10  Johns.,  21),  where  two 
patents  were  issued  for  the  same  premises,  Kent,  C.  J., 
said  : 

"The  elder  patent  must,  therefore,  be  impeached  and 
set  aside  before  we  can  acknowledge  any  title  set  up 
under  the  younger  patent,  and  the  question  is,  whether 
it  can  be  impeached  by  parol  proof  in  this  suit?  Letters 
patent  are  matter  of  record,  and  the  general  rule  is  that 
they  can  only  be  avoided  in  chancery  by  a  writ  of  scire 
facias  sued  out  on  the  part  of  the  Government,  or  by 
some  individual  prosecuting  in  its  name.  This  is  the 
settled  English  course  sanctioned  by  numerous  prece- 
dents, and  we  have  no  statute  or  precedent  establishing 
a  different  course." 

And  again  :  "If  the  elder  patent,  in  the  present  case, 
was  issued  by  mistake,  or  upon  false  suggestions,  it  is 
voidable  only ;  and  unless  letters  patent  are  absolutely 
void  on  the  face  of  them,  or  the  issuing  of  them  was 
without  authority,  or  was  prohibited  by  statute,  they  can 
only  be  avoided  in  a  regular  course  of  pleading,  in  which 
the  fraud,  irregularity,  or  mistake  is  directly  put  in  issue. 
The  principle  has  been  frequently  admitted,  that  the  fraud 
must  appear  on  the  face  of  the  patent  to  render  it  void  in 
a  court  of  law ;  and  that  when  the  fraud  or  other  defect 
arises  on  circumstances  dehors  the  grant,  the  grant  is  void- 
able only  by  suit.  The  regular  tribunal  for  this  purpose  is 
2 
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chancery  founded  on  a  proceeding  by  scire  facias,  or  by 
bill  or  information.  It  would  be  against  precedent  and 
of  dangerous  consequences  to  titles  to  permit  letters  pat- 
ent (which  are  solemn  grants  of  record)  to  be  impeached 
collaterally  by  parol  proof  in  this  action." 

In  Field  v.  Seabury  et  al.  (19  How.,  332)  the  point  was 
presented,  whether  when  a  grant  or  patent  of  land,  or 
legislative  confirmation  of  titles  to  land,  has  been  made 
by  the  sovereignty  or  legislative  authority  only  having 
the  right  to  make  it,  there  being  no  provision  in  the  pat- 
ent by  law  to  inquire  into  its  fairness  as  between  the 
grantor  and  grantee,  or  between  third  parties;  a  third 
party  could  raise  in  ejectment  the  question  of  fraud  as 
between  the  grantor  and  grantee  and  thus  look  beyond 
the  patent  or  grant ;  and  the  Court,  after  stating  that  it 
was  not  aware  that  such  a  proceeding  was  permitted  in 
any  of  the  Courts  of  law,  said  further:  "In  England  a 
bill  in  equity  lies  to  set  aside  letters  patent  obtained  from 
the  King  by  fraud  (Attorney- General  v.  Vernon,  277,  370; 
same  case,  2  Ch.  Rep.,  353),  and  it  would  in  the  United 
States;  but  it  is  a  question  exclusively  between  the  sov- 
ereignty making  the  grant  and  the  grantee." 

But  it  is  unnecessary  to  pursue  this  point  further,  for 
even  if  the  defendant  possessed  a  title  to  the  premises  no 
matters  are  shown,  as  we  have  already  observed,  which 
would  authorize  any  equitable  interference  of  the  Court 
with  the  claim  of  the  plaintiff  on  the  ground  that  the  sur- 
vey was  made  and  the  patent  procured  by  fraud. 

We  pass  to  the  second  ground  of  defence,  that  of  estop- 
pel. The  only  matters  alleged  in  the  answer  by  way  of 
estoppel  are  the  private  survey  of  Fremont  in  1849,  and  his 
presentation  of  the  same  to  the  Board  of  Land  Commis- 
sioners as  embracing  and  identifying  the  tract  he  claimed, 
and  subsequent  public  and  repeated  disclaimers  by  him  at 
the  time  the  defendant  took  possession  of  the  premi&es  in 
controversy  in  1851,  and  afterwards,  up  to  July,  1855,  of 
any  title  or  claim  to  the  property,  and  of  any  title  or  claim 
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to  any  land  within  the  exterior  bounds  of  the  grant  to  Al- 
varado,  except  that  designated  in  his  survey. 

Upon  these  declarations  the  answer  avers  the  defend- 
ant acted,  and  was  induced  to  make  valuable  and  per- 
manent improvements  upon  the  premises  in  controversy 
and  adjacent  property,  at  an  expenditure  of  upwards  of 
$800,000;  and  insists  that  the  plaintiff  is  thereby  es- 
topped from  asserting  any  title  under  Fremont.  Other 
matters  are  also  urged  by  way  of  estoppel  not  alleged  in 
the  answer,  and  which  but  for  the  stipulation  of  the 
parties  would  not  be  considered  by  the  Court.  In  the 
affidavit  for  a  continuance,  to  which  we  have  already  re- 
ferred, it  was  stated  that  the  defendant  expected,  by 
several  witnesses  named,  to  prove  that  from  the  time 
possession  was  taken  of  the  premises  to  that  date  Fre- 
mont knew  of  the  claim  of  the  defendant  to  the  property, 
and  its  occupation  and  improvement,  and  never  set  up 
any  title  to  the  same  until  July,  1855,  or  forbid  the  oc- 
cupation and  improvement.  To  prevent  the  continu- 
ance, it  was  admitted  that  the  witnesses,  if  present,  would 
testify  as  stated,  and  that  their  testimony  should  be 
deemed  as  actually  given,  or  as  offered  and  overruled  as 
improper. 

The  Court  passed  upon  these  matters,  and  found  that 
up  to  July,  1855,  Fremont  claimed  the  premises  in  his 
survey,  and  made  the  representations  and  disclaimers  al- 
leged to  the  property  in  controversy,  but  that  it  was  not 
shown  that  he  willfully  made  them,  or  intended  to  deceive  or 
defraud  the  defendant,  or  t')  influence  its  conduct,  but  that 
they  were  made  "without  any  fraudulent  intent  and  before 
the  final  location  of  his  claim,  and  when  it  was  unknown  where 
the  lines  thereof  would  be  fixed,"  and  that  he  knew  of  the 
occupation  and  improvements  of  the  defendant  from  the 
time  possession  was  taken,  without  forbidding  the  same 
or  claiming  the  premises  until  July,  1855. 

It  is  undoubtedly  true  that  a  party  will,  in  many  in- 
stances, be  concluded  by  his  declarations  or  conduct/which 
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have  influenced  the  conduct  of  another  to  his  injury.  The 
party  is  said,  in  such  cases,  to  be  estopped  from  denying 
the  truth  of  his  admissions.  But  to  the  application  of 
this  principle  with  respect  to  the  title  of  property  it  must 
appear — 1st,  that  the  party  making  the  admission  by  his 
declarations  or  conduct  was  apprised  of  the  true  state  of 
his  own  title  ;  2d,  that  he  made  the  admission  with  the 
express  intention  to  deceive,  or  with  such  careless  and 
culpable  negligence  as  to  amount  to  constructive  fraud  ; 
3d,  that  the  other  party  was  not  only  destitute  of  all 
knowledge  of  the  true  state  of  the  title,  but  of  the  means 
of  acquiring  such  knowledge;  and  4th,  that  he  relied  di- 
rectly upon  such  admission  and  will  be  injured  by  allow- 
ing its  truth  to  be  disproved.* 

These  qualifications  in  the  application  of  the  doctrine 
will  be  found  fully  sustained  by  the  authorities.  There 
must  be  some  degree  of  turpitude  in  the  conduct  of  a 
party  before  a  Court  of  Equity  will  estop  him  from  the 
assertion  of  his  title,  the  effect  of  the  estoppel  being  to 
forfeit  his  property  and  transfer  its  enjoyment  to  another. 
"  In  all  this  class  of  cases,"  says  Story,  speaking  of  equit- 
able estoppels,  "the  doctrine  proceeds  upon  the  ground 
of  constructive  fraud,  or  of  gross  negligence,  which  in 
effect  implies  fraud.  And,  therefore,  where  the  circum- 
stances of  the  case  repel  any  such  inference,  although 
there  may  be  some  degree  of  negligence,  yet  Courts  of 
Equity  will  not  grant  relief.  It  has  accordingly  been 
laid  down  by  a  very  learned  judge,  that  the  cases  on  this 
subject  go  to  this  result  only,  that  there  must  be  positive 
fraud,  or  concealment,  or  negligence,  so  gross  as  to 
amount  to  constructive  fraud."  (1  Story's  Equity,  sec. 
391.) 

*  In  Davis  v.  Davis  (26  California,  41)  the  Supreme  Court  approved  of  this 
statement  of  the  conditions  to  the  application  of  the  doctrine  of  equitable 
estoppel  with  respect  to  the  title  of  property,  understanding  that  it  was  not 
intended  by  the  language  employed  to  hold  that  a  person  must  be  destitute 
of  all  possible  means  of  acquiring  knowledge  of  the  true  state  of  the  title, 
but  only  of  all  convenient  or  ready  means  to  such  end. 
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"  In  order  to  the  introduction  of  this  equity,"  say8 
Adams  in  his  treatise  on  the  doctrine  of  equity,  "it  is 
essential  that  there  be  intentional  deceit  in  the  defend- 
ant, or  at  all  events  that  degree  of  gross  negligence 
which  amounts  to  evidence  of  an  intent  to  deceive."  (Side 
page,  151.) 

In  Commonwealth  v.  Moltz  (10  Barr,  531)  the  Supreme 
Court  of  Pennsylvania,  after  citing  several  cases  in  which 
the -doctrine  of  equitable  estoppel  was  applied,  said  :  "In 
all  these  cases  there  is  some  ingredient  which  would  make 
it  a  fraud  in  the  party  to  insist  on  his  legal  right."  (Per 
Sergeant,  J.,  in  Crest  v.  Jack,  3  W.,  238.)  And  again  : 
"  To  the  constitution  of  this  species  of  estoppel  at  least 
three  ingredients  seem  to  be  necessary:  1st,  misrepre- 
sentation or  willful  silence  by  one  having  knowledge  of 
the  fact;  2d,  that  the  actor  having  no  means  of  informa- 
tion was  by  the  conduct  of  the  other  induced  to  do  what 
otherwise  he  would  not  have  done;  and  3d,  that  injury 
would  ensue  from  a  permission  to  allege  the  truth.  And 
these  three  things  must  appear  affirmatively. ' ' 

In  Copdand  v.  Copeland  (28  Maine,  539)  the  Supreme 
Court  of  Maine  in  considering  the  nature  of  these  estop- 
pels, after  quoting  the  language  of  Lord  Den  man  in  Pit-h- 
ard v.  Sears  (6  Adolph.  &  Ellis,  469),  "That  where  one 
by  his  words  or  conduct  willfully  causes  another  to  be- 
lieve the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the 
same  time,"  said:  "In  this  position,  thus  established,  it 
must  be  observed  that  several  things  are  essential  to  be 
made  out  in  order  to  the  operation  of  the  rule;  the 
first  is  that  the  act  or  declaration  of  the  person  must  be 
willful— that  is,  with  knowledge  of  the  facts  upon  which 
any  right  he  may  have  must  depend,  or  with  an  inten- 
tion to  deceive  the  other  party  ;  he  must  at  least,  it 
would  seem,  be  aware  that  he  is  giving  countenance  to 
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the  alteration  of  the  conduct  of  the  other  whereby  he 
will  be  injured  if  the  representation  be  untrue,  and  the 
other  must  appear  to  have  changed  his  position  by  reason 
of  such  inducement." 

In  Whitaker  v.  Williams  (20  Conn.,  104)  the  Supreme 
Court  of  Connecticut,  in  considering  the  same  subject, 
said:  "The  doctrine  that  one  shall  not  be  permitted  to 
retract  representations,  in  which  is  included  conduct,  by 
which  he  has  induced  another  to  adopt  a  particular 
course  of  action,  supposes  and  is  to  be  understood  with 
the  qualification,  which  is  indeed  a  part  of  the  principle 
itself,  that  the  one  by  whom  such  representations  were 
made  had  a  knowledge  of  his  rights.  In  laying  down 
this  qualification  we  speak  of  the  principle  generally, 
and  would  not  be  understood  to  say  that  there  may  not 
be  cases  where  there  is  such  culpability  on  the  part  of 
the  person  making  such  representations,  or  such  particu- 
lar circumstances  or  consequences  attending  them,  that 
ho  would  not  be  permitted  to  set  ^up  the  want  of  such 
knowledge." 

In  Delaplaine  v.  Hitchcock  (6  Hill,  16)  the  Supreme 
Court  of  New  York,  per  Bronson,  J.,  said:  "The  mouth 
of  a  party  will  sometimes  be  closed  after  he  has  omitted 
to  speak  at  the  proper  time,  and  has  thus  been  the  oc- 
casion of  misleading  a  third  person.  But  there  is  no 
such  thing  as  an  estoppel  in  pars  for  neglecting  to  speak 
or  act  where  the  party  did  not  know  the  facts,  which  if 
known  would  have  made  it  his  duty  to  speak  or  act. 
An  estoppel  in  pais  is  a  moral- question.  It  can  only  exist 
where  the  party  is  attempting  to  do  that  which  casuists 
would  decide  to  be  a  wrong;  something  which  is  against 
good  conscience  and  honest  dealing."  (8  Wend.,  483;  3 
Hill,  215,  220.) 

In  Brewer  v.  Boston  and  Worcester  Railroad  Corporation 
(5  Met.,  479)  the  demandant  brought  a  writ  of  entry  to 
recover  a  parcel  of  flats  appurtenant  to  his  upland.  The 
case  was  submitted  to  the  Court  on  a  statement  of  facts, 
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from  which  it  appeared  that  the  demandant  and  one  Tol- 
rnan,  under  whose  wife  the  tenants  claimed,  had  agreed 
byparol  upon  a  dividing  line  between  the  flats  appurte- 
nant to  their  respective  lands,  and  in  the  language  of  the 
statement  "  the  demandant  always  claimed  to  own  the 
flats  lying  north-easterly  of  said  line,  and  exercised  vari- 
ous acts  of  ownership  on  the  same.  Ho  stated  to  the 
agent  of  tenants  before  they  purchased  the  land  and  flats 
of  said  Tolman  and  wife,  that  the  land  which  he  claimed 
lay  north-easterly  of  said  line,  and  that  he  did  not  claim 
the  land  south-westerly  of  said  line,  aad  he  has  also  made 
similar  representations  to  others.  After  the  tenants  pur- 
chased of  Tolman  and  wife,  they  proceeded,  with  the 
knowledge  of  the  demandant,  to  fill  up  said  land  lying 
south-westerly  of  said  line,  and  to  erect  buildings  and 
fences  thereon,  and  exercise  other  acts  of  ownership  on 
the  land  ;  and  the  demandant  was  frequently  present  and 
saw  said  improvements  and  pointed  out  the  said  line,  and 
never  expressed  any  dissent  to  said  proceedings,  nor  gave 
any  notice  to  the  tenants  that  he  had  any  claim  to  the 
said  hind." 

Upon  this  statement  of  facts  it  was  agreed  by  the  par- 
ties that  if  the  Court  should  determine  that  the  demand- 
ant was  entitled  to  the  flats  he  should  recover  in  con- 
formity to  certain  lines,  unless  the  Court  should  determine 
that  the  demandant  was  estopped  as  against  the  tenants 
from  claiming  the  same.  The  Court  adjudged  a  recovery 
in  favor  of  the  demandant,  stating  in  its  opinion  that  it 
decided  the  case  on  the  ground  that  the  demandant  had 
acted  fairly  under  a  mistake,  and  that  he  had  made  no 
declarations  contrary  to  his  honest  belief  at  the  time,  or 
with  any  intention  to  deceive  the  tenants.  "  And  we 
think  it  clear,"  said  the  Court,  "that  the  declarations 
thus  made  do  not  operate  in  the  nature  of  an  estoppel. 
A  party  is  not  to  be  estopped  to  prove  a  legal  title  to  his 
estate  by  any  misrepresentation  of  its  locality  made  by 
mistake,  without  fraud  or  intentional  deception,  although 
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another  party  may  be  induced  thereby  to  purchase  an  ad- 
joining lot,  the  title  to  which  may  prove  defective,  for  he 
may  require  a  warranty,  and  it  would  be  most  unjust  that 
a  party  should  forfeit  his  estate  by  a  mere  mistake." 

These  authorities  are  sufficient  to  show  the  correctness 
of  the  qualifications  we  have  placed  upon  the  application 
of  the  principle  of  equitable  estoppel.  They  might  be 
multiplied  to  an  almost  indefinite  extent.  Tested  by  them, 
the  matters  set  up  can  have  no  operation  by  way  of  es- 
toppel. Fremont's  claim,  under  the  Alvarado  grant,  was 
to  no  specific  tract.  It  was  only  an  interest  to  a  specified 
quantity,  to  be  afterwards  surveyed  and  laid  off  by  the 
officers  of  Government.  Fremont  evidently  thought 
otherwise.  He  believed  he  could  himself  make  the  seg- 
regation. He,  therefore,  made  the  survey  in  1849,  which 
he  annexed  to  his  petition.  lie  asserted  his  claim  to  that 
specific  tract.  The  Board  affirmed  his  claim  to  that  tract, 
and  it  would  appear  that  a  subsequent  survey  in  1852  was 
made  under  its  decree,  in  conformity  with  it.  Had  the 
matter  there  rested,  the  present  case  would  never  have 
existed.  But  the  decree  of  the  Board  was  reversed  by 
the  District  Court,  and  with  the  decree  the  survey  under 
it  fell,  as  a  matter  of  course.  Fremont  sought  a  reversal 
of  that  decree  in  the  Supreme  Court,  and  obtained  its  re- 
versal, but  that  reversal  was  accompanied  with  a  direction 
that  the  survey  should  be  made  in  a  particular  form.  The 
District  Court  entered  in  June,  1855,  a  final  decree  in 
pursuance  of  that  direction.  The  only  authoritative  and 
official  survey  was  made  under  that  decree.  That  survey 
gave  precision  to  Fremont's  claim,  and  attached  his  title 
to  the  laud  it  embraced.-  That  survey  covers  the  prem- 
ises in  controversy,  and  from  its  approval  Fremont  has  as- 
serted his  right  to  them.  From  that  approval  his  title  to 
the  land  became  perfect.  The  previous  representations 
and  disclaimers  were  clearly  made  under  a  misapprehen- 
sion of  his  rights.  It  would  be  most  unreasonable  to 
hold  that  he  intended  to  abandon  all  title  to  any  land  out- 
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decree  of  the  Board — provided  the  Government  should 
finally  locate  his  claim  on  another  arid  different  portion 
within  the  exterior  boundaries  of  his  general  tract. 

The  representations — under  the  circumstances,  and  the 
law  governing  the  location  of  land  claims  under  floating 
Mexican  grants — could  not  be  more  than  an  expression  of 
an  opinion  as  to  what  ought  to  be  its  location,  or  the  ex- 
pression of  a  desire  where  it  should  be  located.  The  de- 
fendant knew  that  the  claim  was  a  floating  one — it  is  so 
averred  to  be  in  the  answer — and  evidently  labored  under 
the  same  mistake  as  to  the  right  of  the  claimant  to  make 
the  location  as  Fremont.  The  law  was  as  well  known  to 
the  company  as  to  him  ;  and  both  must  be  presumed  to 
have  known  it,  although,  in  fact,  both  were  equally  mis- 
taken in  its  rule.  To  give  the  declarations  and  disclaim- 
ers made  under  these  circumstances,  the 'effect  of  an  es- 
toppel, operating,  as  it  would,  to  deprive  Fremont  of  his 
estate  in  the  premises,  and  transfer  it  to  the  defendant, 
would  be,  in  the  highest  degree,  inequitable  and  unjust. 
There  is  no  proof  of  any  intention  to  deceive,  nor  of  any 
facts  from  which  such  an  intention  can  be  justly  inferred. 
The  Court  passed  upon  the  question,  and  found  against 
the  charge,  and  thus  swept  out  the  only  basis  upon  which 
it  could  rest.  The  defendant  has  no  title  to  the  land  ; 
that  vested  absolutely  in  Fremont  by  the  final  decree  and 
approved  survey,  evidenced,  as  they  are,  by  the  patent 
under  the  signature  of  the  President  of  the  United  States. 
Whether,  notwithstanding  the  title  to  the  land  is  in  Fre- 
mont, the  defendant  has  a  right  to  its  use  and  occupation 
as  a  mining  corporation  for  the  purpose  of  extracting  the 
precious  metals,  is  another  question,  which  we  shall  here- 
after consider.  To  the  land,  the  company  has  no  title  ; 
it  does  not  claim  under  the  preemption  laws  of  the  United 
States,  and  if  it  did,  the  claim  would  be  untenable,  as 
mineral  land  is  expressly  exempted  from  preemption  by 
the  legislation  of  Congress. 
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But  there  is  another  and  perfect  answer  to  the  applica- 
tion of  the  doctrine  of  estoppel  in  this  case.  The  ground 
of  complaint  is,  that  Fremont  represented  that  the  prem- 
ises were  public  land — not  covered  by  his  claim — and  thus 
induced  the  defendant  to  enter  upon  the  same  and  occupy 
and  improve  them  as  such.  Suppose  this  were  so — and 
that  the  land  was  public — no  prohibition  existed  against 
a  subsequent  acquisition  of  the  title  from  the  superior 
proprietor.  The  defendant  could  not  acquire  by  mere 
occupation — we  speak  now  of  the  land,  not  the  mineral 
— any  rights  which  could  control  the  action  of  the  Gov- 
ernment. It  could  only  hold  so  long  as  the  superior  pro- 
prietor permitted;  and  if  that  proprietor  saw  proper  to 
give  the  land  to  Fremont,  or  to  any  other  person,  it  could 
interpose  no  valid  objection.  The  Government  could  not 
be  estopped  from  asserting  its  title  and  disposing  of  it,  to 
whomsoever  and  whenever  it  thought  proper.  The  pre- 
emption laws  not  extending  to  mineral  lands,  the  defend- 
ant was  at  best  but  a  mere  tenant  at  sufferance. 

By  the  patent  the  Government  is  estopped  from  assert- 
ing title  to  the  premises,  and  if  the  position  of  counsel 
were  tenable,  Fremont  is  estopped  from  asserting  title 
against  the  defendant.  It  would  follow  that  the  defend- 
ant would  have — by  merely  occupying  the  land  as  pub- 
lic land — rights  superior  to  both,  and  that,  too,  in  the 
face  of  an  express  prohibition  of  the  sale  by  the  Govern- 
ment of  the  mineral  lands.  It  requires  no  argument  to 
show  the  groundlessness  of  the  position. 

We  pass  to  the  consideration  of  the  last  ground  of  de- 
fense— the  right  of  the  defendant  as  a  mining  corporation 
to  the  possession  and  use  of  the  land  for  the  purpose  of 
extracting  the  precious  metals.  If  it  possess  such  a  right 
against  the  true  owner,  it  must  be  upon  the  ground  that 
the  mineral  does  not  pass  with  the  soil  as  an  incident  to 
it,  but  belongs  either  to  the  United  States  or  to  the  State 
of  California,  and  that  the  defendant  has  an  effectual 
license  to  enter  upon  the  premises  and  extract  the  same. 
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In  Hicks  v.  Bell  (3  Gal.,  219)  this  Court  held,  that  the 
mines  of  gold  and  silver  belong  to  the  State  by  virtue  of 
her  sovereignty.  On  the  other  hand,  in  this  very  case 
which  we  are  now  considering,  Mr.  Justice  Burnett  ex- 
pressed the  opinion  that  they  belong  to  the  United  States 
by  their  succession  to  the  rights  of  Mexico.  And  in  the 
argument  upon  the  rehearing,  the  position  taken  in  both 
of  these  cases  was  attacked  by  many  weighty  considera- 
tions. We  do  not  purpose,  however,  to  pass  definitely 
upon  the  question  ;  it  is  not  essential  to  the  determina- 
tion of  this  appeal  that  we  should.  The  question  is  one 
of  great  magnitude  and  importance,  and  we  purpose  to 
postpone  its  consideration  until  it  can  be  presented  to  a 
full  bench.  The  situation  of  one  of  the  Justices  of  this 
Court  as  former  counsel  of  the  respondent,  necessarily 
excludes  him  from  a  participation  in  its  decision  in  this 
action.  We  shall  not,  therefore,  inquire  whether  or  not 
the  mineral  passes  with  the  soil.  We  shall  assume  with 
reference  to  its  ownership  the  position  most  favorable  for 
the  defendant,  that  it  belongs  to  the  General  Government 
or  to  the  State,  for  if  the  ownership  is  not  in  one  or  the 
other,  the  case  of  the  defendant  is  closed,  and  the  defense 
left  without  any  semblance  of  reason.* 

Assuming,  then,  in  the  first  place,  for  the  purpose  of 
this  case,  that  the  mineral  belongs  to  the  United  States — 
has  the  defendant  any  effectual  license  to  enter  upon  the 
premises  of  the  plaintiff  and  remove  it? 

It  is  sometimes  said,  in  speaking  of  the  public  lands, 
that  there  is  a  general  license  from  the  United  States  to 
work  the  mines  which  these  lands  contain.  But  this  lan- 
guage, though  it  has  found  its  way  into  some  judicial  de- 
cisions, is  inaccurate,  as  applied  to  the  action,  or,  rather, 
want  of  action,  of  the  Government.  There  is  no  license 
in  the  legal  meaning  of  that  term.  A  license  to  work 
the  mines  implies  a  permission  to  extract  and  remove  the 
mineral.  Such  license  from  an  individual  owner  can  be 

*  See  Moore  v.  Smaw,  post,  p.  36. 
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created  only  by  writing,  and  from  the  General  Govern- 
ment only  by  Act  of  Congress.  It  carries  an  interest  in 
the  land,  and  arises  only  from  grant.  The  mineral, 
whether  a  distinct  possession  or  otherwise,  constitutes 
part  of  the  realty  as  much  so  as  growing  timber,  and  no 
interest  in  it  can  pass,  except  in  the  ordinary  modes  for 
the  disposition  of  land.  It  is  under  the  exclusive  control 
of  Congress,  equally  with  any  other  interest  which  the 
Government  possesses  in  land.  But  Congress  has  adopted 
no  specific  action  on  the  subject,  and  has  left  that,  matter 
to  be  controlled  by  its  previous  general  legislation  res- 
pecting the  public  domain.  And  it  is  from  its  want  of 
specific  action,  from  its  passiveness,  that  the  inference  is 
drawn  of  a  general  license.  The  most  which  can  be  said 
is,  that  the  Government  has  forborne  to  exercise  its  rights, 
but  this  forbearance  confers  no  positive  right  upon  the 
miner,  which  would  avail  as  a  protection  against  the  as- 
sertion of  its  claims  to  the  mineral.  The  supposed  license 
from  the  General  Government,  then,  to  work  the  mines 
in  the  public  lands,  consists  in  its  simple  forbearance. 
Any  other  license  rests  in  mere  assertion,  and  is  untrue 
in  fact  and  unwarranted  in  law. 

It  may  be,  and  undoubtedly  is,  a  very  convenient  rule, 
in  determining  controversies  between  parties  on  the  pub- 
lic lands,  where  neither  can  have  absolute  rights,  to  pre- 
sume a  grant,  from  the  Government,  of  mines,  water- 
privileges,  and  the  like,  to  the  first  appropriator ;  but 
such  a  presumption  can  have  no  place  for  consideration 
against  the  superior  proprietor.  Presumptions  are  in- 
dulged to  supply  the  absence  of  facts,  but  never  against 
ascertained  and  established  facts.  That  there  has  been 
no  grant  from  the  Government  is  certain,  for  its  records 
and  legislation  are  public  and  open  to  examination,  and 
its  forbearance  as  to  the  public  lands  would  not,  as  we 
have  observed,  avail  against  the  assertion  of  its  claims, 
much  less  confer  rights  capable  of  enforcement  in  refer- 
ence to  other  lands. 


29 

But  even  if  this  forbearance  were  entitled  to  the  slight- 
est consideration  as  a  legal  objection  to  the  assertion  of 
the  title  of  the  Government,  which  we  do  not  admit,  it 
could  only  be  so  in  those  cases  where  it  has  been  accom- 
panied with  such  knowledge,  on  its  part,  of  the  working 
of  the  mines  and  the  removal  of  the  mineral,  as  to  have 
induced  investigation  and  action,  had  this  been  intended 
or  desired.  Such  knowledge  must  be  affirmatively  shown 
by  those  who  assert  a  license  from  forbearance.  This 
knowledge  may  be  affirmed  with  reason  as  to  the  mines 
on  the  public  lands  ;  but  it  is  not  shown — nor  can  it  be — 
that  the  Government  ever  knew  that  parties  claimed,  un- 
der its  permission  and  authority,  to  enter  upon  private 
land  held  by  title  paramount  to  its  own,  and  to  extract 
and  remove  the  mineral.  Nor  do  we  admit  that  the 
United  States — holding,  as  they  do,  with  reference  to  the 
public  property  in  the  minerals,  only  the  position  of  a 
private  proprietor,  with  the  exception  of  exemption  from 
State  taxation,  having  no  municipal  sovereignty  or  right 
of  eminent  domain  within  the  limits  of  the  State — could, 
in  derogation  of  the  rights  of  the  local  sovereign  to  gov- 
ern the  relations  of  the  citizens  of  the  State,  and  to  pre- 
scribe the  rules  of  property  and  its  mode  of  disposition, 
and  its  tenure — enter  upon,  or  authorize  an  entry  upon, 
private  property  for  the  purpose  of  extracting  such  mine- 
rals imbedded  in  the  soil,  which  could  only  be  done  by 
lessening  or  destroying  the  value  of  the  inheritance.  The 
United  States,  like  any  other  proprietor,  can  only  exer- 
cise their  rights  to  the  mineral  on  private  property,  in 
subordination  to  such  rules  and  regulations  as  the  local 
sovereign  may  prescribe.  Until  such  rules  and  regula- 
tions are  established,  the  landed  proprietor  may  success- 
fully resist,  in  the  Courts  of  the  State,  all  attempts  at  in- 
vasion of  his  property,  whether  by  the  direct  action  of 
the  United  States,  or  by  virtue  of  any  pretended  license 
under  their  authority.  The  defense  resting  upon  such 
alleged  license  must  consequently  fail. 
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The  claim  of  a  license  from  the  State  with  reference  to 
the  mines,  assuming  that  she  possesses  title  to  the  min- 
eral, is  based  on  her  affirmative  acts,  and  not  on  mere 
forbearance.  By  her  legislation  she  has  authorized  the 
issuance  of  licenses  to  certain  classes  of  persons ;  has  pro- 
vided for  the  introduction  of  proof  of  particular  customs, 
usages,  and  regulations,  in  actions  respecting  mining 
claims;  has  levied  taxes  upon  canals  and  ditches,  con- 
structed for  the  express  purpose  of  conducting  water  to 
be  used  in  mining  for  gold  ;  and,  in  a  great  variety  of 
instances,  has  expressed  her  recognition  of  a  license  in 
the  miner  to  use  whatever  right  she  possessed.  But  this 
license,  very  justly  inferred  from  the  general  course  of 
her  legislation,  is  restricted  to  the  public  lands.  This 
has  been  expressly  adjudged  by  this  Court  in  repeated 
instances. 

In  Stoakes  v.  Barrett  (5  Gal.,  36)  the  Court  said  :  "  We 
held  in  the  case  of  Hicks  et  al.  v.  Bell  etal.  that  the  mines 
of  gold  and  silver  in  this  State  were  the  property  of  the 
State,  and  that  the  policy  of  her  legislation  permitted 
all  persons  to  work  for  these  metals.  We  did  not,  in  that 
case,  intend  to  go  further  than  to  decide  the  right  of  all 
citizens  to  dig  for  gold  upon  the  public  lands  ;  for  although 
the  State  is  the  owner  of  the  gold  and  silver  found  in  the 
lands  of  private  individuals  as  well  as  the  public  lands, 
yet  to  authorize  an  invasion  of  private  property,  in  order  to  en- 
joy a  public  franchise,  would  require  more  specific  legislation 
than  any  yet  resorted  to." 

Li  Tartar  v.  The  Spring  Creek  Co.  (5  Cal.,  396)  the 
Court  said  :  "  The  current  of  decisions  of  this  Court  go 
to  establish  that  the  policy  of  this  State,  as  derived  from 
her  legislation,  is  to  permit  settlers  in  all  capacities  to 
oceup}'  the  public  lands,  and  by  such  occupation  to  ac- 
quir<i  the  right  of  undisturbed  enjoyment  against  all  the 
world  but  the  true  owner. 

"  In  evidence  of  this,  acts  have  been  passed  to  protect 
the  possession  of  agricultural  lands  acquired  by  mere  oc- 
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eupancy;  to  license  miners;  to  provide  for  the  recovery 
of  mining  claims;  recognizing  canals  and  ditches  which 
were  known  to  divert  the  water  of  streams  from  their 
natural  channels  for  mining  purposes,  and  others  of  like 
character. 

"  This  policy  has  been  extended  equally  to  all  pursuits, 
and  no  partiality  for  one  over  another  has  heen  evinced, 
except  in  the  single  case  where  the  rights  of  the  agricul- 
turist are  made  to  yield  to  those  of  the  miner,  where  gold 
is  discovered  in  his  land.  This  exceptional  privilege  is,  of 
course,  confined  to  public  lands,  as  we  held  in  Stoalcesv.  Bar- 
rett et  al.  at  the  last  January  Term  ;"  and  after  referring 
to  some  previous  decisions,  the  Court  observed  that :  "  It 
results  from  the  consideration  we  have  given  the  case, 
that  the  right  to  mine  for  the  precious  metals  can  only  be  exer- 
cised upon  public  lands — that  although  it  carries  with  it  the 
incidents  to  the  right,  such  as  the  use  of  wood  and  water, 
those  incidents  must  also  be  of  the  public  domain,  in  like  man- 
ner as  the  lands — that  a  prior  appropriation  of  either  to 
steady  individual  purpose  establishes  a  quasi  private  pro- 
prietorship, which  entitles  the  holder  to  be  protected  in 
its  quiet  enjoyment  against  all  the  world  but  the  true 
owner,  except  in  the  single  case  provided  to  the  contrary 
by  the  statute  which  I  have  already  adverted  to." 

In  Fitzgerald  v.  Urton  (5  Cal.,  309)  the  Court  said: 
"The  Legislature  of  our  State,  in  the  wise  exercise  of  its 
discretion,  has  seen  proper  to  foster  and  protect  the  min- 
ing interests  as  paramount  to  all  others.  In  permitting 
miners,  however,  to  go  upon  public  lands  occupied  by 
others,  it  has  legalized  what  would  otherwise  have  been 
a  trespass,  and  the  act  cannot  be  extended  by  implica- 
tion to  a  class  of  cases  not  specially  provided  for." 

But  it  is  contended  by  the  learned  counsel  of  the  de- 
fendant that  these  decisions,  in  limiting  the  license  to  the 
mines  on  the  public  lands,  proceeded  upon  a  misappre- 
hension of  the  legislation  of  the  State.  We  do  not  think 
so.  The  first  statute  respecting  the  mines  was  passed  in 
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1850,  and  provides  for  the  issuing  of  licenses  to  foreign 
miners.  There  is  nothing  in  that  act  restricting  in  ex- 
press terms  the  license  to  mine  to  the  public  lands,  but 
such  must  evidently  have  been  the  intention  of  the  Legis- 
lature, as  by  the  fourteenth  section  it  is  provided  that  it 
shall  be  the  duty  of  the  Governor,  so  soon  as  he  shall  be 
officially  informed  of  the  passage  of  a  law  by  Congress 
assuming  the  control  of  the  mines  of  the  State,  to  issue 
his  proclamation  requiring  all  collectors  of  licenses  to 
foreign  miners  to  stop  the  issuance  of  licenses.  The 
legislation  anticipated  manifestly  had  reference  to  the 
public  lands.  (Ses.  Laws  of  1850,  ch.  97.)  In  the  fol- 
lowing year  the  law  was  repealed,  and,  in  the  same  year, 
the  Practice  Act  was  passed,  the  six  hundred  and  twenty- 
first  section  of  which  provides  that,  *'  in  actions  respect- 
ing mining  claims,  proof  shall  be  admitted  of  the  customs, 
usages,  or  regulations,  established  and  in  force  at  the  bar 
or  diggings,  embracing  such  claim,  and  such  customs, 
usages,  or  regulations,  when  not  in  conflict  with  the  Con- 
stitution and  laws  of  this  State,  shall  govern  the  decision 
of  the  action."  In  1852,  the  act  in  relation  to  possessory 
actions  was  passed.  That  act  authorized  suits  by  settlers 
on  the  public  lands,  for  the  purposes  of  cultivation  or 
grazing,  to  maintain  actions  for  interference  with,  or  in- 
juries done  to,  their  possessions,  with  a  proviso,  that  if 
the  lands  thus  occupied  include  mines  of  the  precious 
metals,  the  possession  should  not  preclude  entry  upon  the 
same  as  fully  and  unreservedly  as  it  might  have  been 
made  but  for  the  possession. 

There  are  other  acts  of  a  similar  character,  but  we  do 
not  see  anything  in  them  which  directly  asserts  a  right  to 
mines  on  private  lands.  The  first  act  relating  to  mining 
licenses  refers,  as  we  have  seen,  to  the  public  lands.  The 
subsequent  acts  relating  to  such  licenses  do  not  contain 
the  provision  of  the  first,  but  in  their  passage  the  Legis- 
lature only  adopted  a  municipal  regulation  to  govern  the 
conduct  of  a  certain  class  of  persons,  for  the  purpose  of 
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raising  revenue  from  them,  and  did  not  undertake  to  dis- 
pose of  any  proprietary  interest  which  she  may  have 
possessed  in  the  mines.  The  Possessory  Act  applies  only 
to  public  lands,  and* the  provision  as  to  the  introduction 
of  customs  and  usages  in  suits  for  mining,  determines 
nothing  beyond  the  admissibility  of  certain  kinds  of  evi- 
dence, 

The  premises  in  controversy  in  the  present  case  being 
private  property,  it  follows  that  there  is  no  pretense  for 
the  justification  of  the  defense  of  a  license  from  either 
the  General  or  State  Government.  If  the  mineral  belong 
to  either  government,  there  must  be,  as  held  in  Stoakes 
v.  Barrett,  more  specific  legislation  than  any  yet  resorted 
to,  before  the  invasion  of  private  property  can  be  per- 
mitted in  search  of  it  or  for  its  extraction.  What  that 
specific  legislation  should  be  in  such  case,  it  is  unneces- 
sary to  determine.  It  is  but  reasonable  to  say  that  it 
should  embody  provisions  for  the  protection  of  the  rights 
of  the  landed  proprietor,  and  furnish  ample  indemnity 
against  the  damage  arising  from  the  injury  to  his  posses- 
sions. 

The  doctrine  of  an  unlimited  general  license — put  forth 
in  many  instances,  and  advocated  by  the  defence — is 
pregnant  with  the  most  pernicious  consequences.  If  up- 
held, it  must  lead  to  the  spoliation  of  landed  estates,  un- 
der the  pretense  of  mining,  without  possibility  of  protec- 
tion or  redress  on  the  part  of  the  owner.  There  is  gold 
in  limited  quantities  scattered  through  large  and  valu- 
able districts,  where  the  land  is  held  in  private  proprie- 
torship, and  under  this  pretended  license  the  whole  might 
be  invaded,  and,  for  all  useful  purposes,  destroyed,  no 
matter  how  little  remunerative  the  product  of  the  mining. 
The  entry  might  be  made  at  all  seasons,  whether  the  land 
was  under  cultivation  or  not,  and  without  reference  to 
its  condition,  whether  covered  with  orchards,  vineyards, 
gardens,  or  otherwise.  Under  such  a  state  of  things,  the 
proprietor  would  never  be  secure  in  his  possessions,  and 
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without  security  there  would  be  little  development,  for 
the  incentive  to  improvement  would  be  wanting.  What 
value  would  there  be  to  a  title  in  one  man,  with  a  right 
of  invasion  in  the  whole  world  ?  And  what  property 
would  the  owner  possess  in  mineral  land — the  same  be- 
ing in  fact  to  him  poor  and  valueless  just  in  proportion 
to  the  actual  richness  and  abundance  of  its  products  ? 

Thereissomethingshocking  to  all  our  ideas  of  the  rights 
of  property  in  the  proposition  that  one  man  may  invade 
the  possessions  of  another,  dig  up  his  fields  and  gardens, 
cut  down  his  timber  and  occupy  his  land,  under  the  pre- 
tense that  he  has  reason  to  believe  there  is  gold  under 
the  surface,  or  if  existing,  that  he  wishes  to  extract  and 
remove  it. 

We  have  thus  gone  over  all  the  grounds  taken  by  the 
defendant,  and  in  none  of  them  do  we  find  any  valid  ob- 
jection to  the  recovery  of  the  plaintiff.  In  passing  upon 
the  case,  we  have  extended  the  greatest  indulgence  to  the 
defendant.  We  have  considered  matters  not  brought  in 
issue  by  the  pleadings,  and  which,  because  not  presented 
by  any  written  allegations,  were  not  entitled  to  notice. 
We  have  done  so,  partly,  because  argument  was  allowed 
upon  them  before  the  Court  without  objection,  but  prin- 
cipally because  we  have  hoped  to  thus  put  at  rest  forever 
the  controversy  between  these  parties.  We  do  not  in- 
tend, however,  to  allow  this  indulgence  to  be  drawn  into 
a  precedent  for  permitting  the  loose  practice  thus  adopted. 
If  parties  consent  that  defenses,  other  than  those  alleged 
in  their  answers,  may  be  set  up,  they  must  be  presented 
by  regular  written  allegations,  in  a  properly  traversable 
form,  or  we  shall  not  regard  them. 

Judgment  affirmed. 
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The  following  is  the  opinion  of  the  Supreme  Court  of 
California  in  the  cases  of  MOORE  v.  SMAW  and  FREMONT 
v.  FOWLER,  decided  at  the  January  Term,  1861.  The 
opinion  was  delivered  by  Chief  Justice  FIELD,  both  of  the 
Associate  Justices  concurring  with  him. 


A  patent  from  the  United  States  for  land  in  California,  issued  upon  a  confir- 
mation of  claims  held  under  grants  of  the  former  Mexican  Government, 
invests  the  patentee  with  the  ownership  of  the  precious  metals  which  the 
land  may  contain. 

The  United  States  occupy,  with  reference  to  their  real  property  within  the 
limits  of  a  State,  only  the  position  of  a  private  proprietor — with  the  ex- 
ception of  exemption  from  State  taxation — and  their  patent  of  such 
property  is  subject  to  the  same  general  rules  of  construction  which  apply 
to  conveyances  of  individuals. 

Upon  the  separation  of  Mexico  from  Spain,  the  mines  of  gold  and  silver, 
which  until  that  period  were  vested  in  the  Spanish  crown,  passed  to  and 
vested  in  the  Mexican  nation. 

Under  Mexican  law  no  interest  in  the  minerals  of  gold  and  silver  passed  by 
a  grant  from  the  Government  of  the  land  in  which  they  were  contained, 
without  express  words  designating  them.  Such  grant  only  passed  an 
interest  in  the  soil  distinct  from  that  of  the  minerals.  The  interest  in  the 
minerals  was  conveyed,  through  the  operation  of  the  mining  ordinances, 
by  registry  of  discovery,  or  by  proceedings  upon  denouncement  when 
a  mine  once  discovered  and  registered  had  been  abandoned  or  forfeited. 

The  history  of  the  Spanish  system  of  permitting  the  mines  of  gold  and  silver 
to  be  worked  by  individuals,  stated. 

At  the  date  of  the  cession  of  California  to  the  United  States,  no  minerals  of 
gold  or  silver  had  been  discovered  in  the  grants  under  consideration  in 
this  case,  and  hence,  as  no  proceedings  could  have  been  taken  by  indi- 
viduals to  acquire  any  interest  in  them  from  the  Government,  they  con- 
stituted, at  that  time,  the  property  of  the  Mexican  nation,  and  passed  hy 
the  cession,  wilh  all  other  property  of  Mexico  within  the  limits  of  Cali- 
fornia, to  the  United  States. 

The  minerals  of  gold  and  silver  which  passed  by  the  cession,  were  not  held 
by  the  United  States  in  trust  for  the  future  State;  and  the  owner- 
ship of  such  minerals  did  not  vest  in  California  upon  her  admission 


into  the  Union.  Such  ownership  is  not  an  incident  of  sovereignty  ;  and 
the  United  States  hold  the  minerals  of  gold  and  silver  just  as  they  hold 
any  other  public  property  which  they  acquired  from  Mexico. 

Hicks  v.-BM  (3  Gal.,  219),  holding  that  the  mines  of  gold  and  silver  found  in 
the  public  lands  are  the  property  of  the  State  by  virtue  of  her  sovereignty, 
and  assuming  that  similar  mines  in  the  lands  of  private  citizens  also 
belong  to  her  by  the  same  right,  overruled. 

The  ownership  of  the  precious  metals  found  in  public  or  private  lands  stands 
in  no  different  relation  to  the  sovereignty  of  a  State  than  that  of  any 
other  property  which  is  the  subject  of  barter  or  sale.  By  the  common 
law  the  right  to  the  mines  of  precious  metals  was  not  an  incident  of 
sovereignty,  but  a  personal  prerogative  of  the  King,  which  could  be 
alienated  at  his  pleasure. 


FIELD,  C.  J. — The  records  in  these  cases  present  for 
consideration  the  question  whether  a  patent  of  the  United 
States  for  land  in  California,  issued  upon  a  confirmation 
of  a  claim  held  under  a  grant  of  the  former  Mexican 
Government,  invests  the  patentee  with  the  ownership  of 
the  precious  metals  which  the  land  may  contain.  In  the 
first  case  the  complaint  alleges  that  in  March,  1860,  the 
plaintiff  was  seized  in  fee  and  possessed  of  a  tract  of 
mineral  land  situated  in  Butte  County,  by  virtue  of  a 
grant  issued  by  Pio  Pico,  G-overnor  of  California,  to 
Dionisio  and  Maximo  Fernandez,  on  the  twelth  of  June, 
1846,  and  a  patent  of  the  United  States  issued  on  the 
fourteenth  of  October,  1857,  pursuant  to  the  Act  of  Con- 
gress of  March  3d,  1851,  for  the  settlement  of  private 
land  claims  in  California;  and  that  whilst  thus  seized 
the  defendant  entered  upon  the  premises  and  extracted 
and  removed  from  the  same  large  quantities  of  gold  of 
the  value  of  four  hundred  dollars,  "  which  gold  was  a 
part  and  parcel  of  the  said  premises,  and  as  such  was 
and  is  the  property"  of  the  plaintiff;  and  concludes  with 
a  demand  for  damages  to  the  amount  of  the  alleged 
value  of  the  gold  thus  extracted  and  removed.  To  the 
complaint  the  defendant  demurred  upon  various  grounds, 
the  substance  of  which  is  that  the  title  of  the  plaintiff  as 
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disclosed  therein,  was  of  such  a  character  as  to  vest  in 
him  only  the  ownership  of  the  soil,  without  any  interest 
in  the  minerals  of  gold  and  silver  which  it  contained. 

In  the  second  case  the  complaint  alleges  that  on  the 
nineteenth  of  February,  1856,  the  plaintiff  was  seized  in 
fee  and  possessed  of  certain  premises  situated  in  Mariposa 
County,  and  has  been  thus  seized  and  possessed  .ever 
since;  that  the  premises  contain  large  and  valuable  veins 
and  mines  of  gold  and  gold-bearing  quartz  ;  that  in  No- 
vember, 1860,  the  defendant  entered  upon  the  premises 
and  extracted  from  the  soil  thereof  five  pounds  of  gold 
and  ten  tons  of  gold-bearing  quartz  of  the  value  of 
$2,000,  then  and  ever  since  the  property  of  the  plaintiff, 
and  removed  the  sam'e  and  converted  them  to  his  own 
use;  that  the  plaintiff  has  demanded  of  the  defendant 
the  delivery  of  this  property,  which  is  refused,  and  that 
the  defendant  still  unjustly  detains  the  same,  and  con- 
cludes with  a  demand  of  judgment  for  its  possession,  or 
for  its  value  in  case  a  delivery  cannot  be  had. 

The  answer  of  the  defendant  admits  the  several  allega- 
tions of  the  complaint,  except  as  to  the  ownership  of  the 
plaintiff' of  the  gold  and  gold-bearing  quartz  ;  and  avers, 
that  though  the  plaintiff  is  seized  in  fee  of  the  premises, 
"  he  has  not  now  and  never  has  had  any  ownership  of, 
or  property  or  interest  in  the  gold  or  gold-bearing  quartz 
contained  in  the  soil  thereof;"  and  in  the  first  count,  that 
they  are  "the  absolute  and  exclusive  property  of  the 
State  of  California  ;"  and  in  the  second  count,  that  they 
are  in  like  manner  "  the  absolute  and  exclusive  property 
of  the  United  States." 

The  case  was  presented  to  the  Court  below  upon  an 
agreed  statement  of  facts,  and  appears  to  be  an  amicable 
suit  for  the  purpose  of  determining  the  question  whether 
the  precious  metals  passed  to  Fremont  with  the  land  in 
which  they  are  contained  under  the  patent  of  the  United 
States.  The  agreed  statement  relates  principally  to  the 
grant  to  Alvarado,  under  which  Fremont  claimed  the 
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land  in  Mariposa,  the  confirmation  of  his  claim,  and  the 
proceedings  following  such  confirmation,  and  the  patent 
issued  to  him.  The  grant  was  the  subject  of  elaborate 
consideration  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Fremont  v.  The  United  States  (17  How.,  542), 
and  in  the  report  of  the  case  it  is  set  forth  at  length, 
together  with  the  petition  upon  which  it  was  made.  It 
is  sufficient  for  the  present  case  to  state,  that  the  grant 
was  issued  to  Alvarado  in  1844,  by  Micheltorena,  the 
then  Governor  of  California ;  that  it  was  of  a  tract  of 
land  knows  as  "Las  Mariposas,"  to  the  extent  of  ten 
square  leagues;  that  Alvarado  conveyed  his  interest  in 
the  tract  to  Fremont  in  1847  ;  that  the  validity  of  the 
grant  was  determined  by  the  Supreme  Court  in  Decem- 
ber, 1854,  and  in  pursuance  of  the  mandate  of  that  Court, 
a  final  decree  of  confirmation  was  entered  by  the  District 
Court  in  June,  1855;  that  in  July  following  the  ten 
leagues  were  surveyed  and  segregated  from  the  general 
tract  embraced  within  the  exterior  boundaries  designated 
in  the  grant,  under  the  direction  of  the  Surveyor-Gene- 
ral of  the  United  States  for  California;  that  the  survey 
was  subsequently  approved  by  that  officer,  and  that  upon 
the  survey  and  decree  of  confirmation  a  patent  was  issued 
by  the  United  States  on  the  nineteenth  of  February,  1856, 
signed  by  the  President  and  countersigned  by  the  acting 
Recorder  of  the  General  Land  Office  at  Washington,  and 
bearing  the  seal  of  that  office.  The  patent  refers  to  the 
grant,  and  the  proceedings  taken  for  the  confirmation. of 
the  claim  of  Fremont  thereunder,  the  judgment  of  the 
Supreme  Court,  and  the  final  decree  of  the  District 
Court,  the  survey  in  pursuance  thereof  and  its  approval, 
and  concludes  with  the  following  granting  clause:  ''That 
the  United  States,  of  America,  in  consideration  of  the 
premises  and  pursuant  to  the  provisions  of  the  Act  of 
Congress,  aforesaid,  of  the  third  of  March,  1851,  have 
given  and  granted,  and  by  these  presents  do  give  and 
grant  unto  the  said  John  C.  Fremont,  as  alienee  of  Juan 
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B.  Alvarado,  and  to  his  heirs,  the  tract  of  land  embraced 
and  described  in  the  foregoing  survey,  to  have  and  to 
hold  the  said  tract,  with  the  appurtenances,  unto  the  said 
John  C.  Fremont,  as  alienee  of  the  said  Juan  B.  Alva- 
rado, and  to  his  heirs  and  assigns  forever."  This  patent 
embraces  the  premises  described  in  the  complaint,  from 
which  the  gold  and  gold-bearing  quartz  in  controversy 
were  extracted  and  removed.  All  claim  for  damages  for 
the  entry  upon  the  premises  and  the  disturbance  of  the 
soil  are  expressly  waived,  and  the  claim  of  the  plaintiff 
and  the  defense  of  the  defendant  both  made  to  rest 
exclusively  upon  the  question,  whether  the  plaintiff  has 
a  right  of  property  in  the  gold  and  gold-bearing  quartz 
for  the  recovery  of  which  the  action  is  brought. 

At  the  time  the  grants  to  the  Fernandez  and  to  Alva- 
rado were  issued,  it  was  the  established  doctrine  of  the 
Mexican  law  that  all  mines  of  gold  and  silver  in  the 
country,  though  found  in  the  lands  of  private  individuals, 
were  the  property  of  the  nation.  No  interest  in  the  min- 
erals passed  by  a  grant  from  the  Government  of  the  land 
in  which  they  were  contained,  without  express  words 
designating  them.  By  the  ordinary  grant  of  land,  only 
an  interest  in  the  surface  or  soil,  distinct  from  the  prop- 
erty in  minerals,  was  transferred.  The  Mexican  law  on 
this  subject  was  derived  from  the  Spanish  law,  differing 
from  it  only  in  the  particulars  occasioned  by  the  change 
in  the  Government  of  Mexico  following  the  separation 
of  the  latter  country  from  the  Spanish  monarchy.  Under 
Spain,  the  mines  constituted  the  property  of  the  crown, 
as  part  of  the  royal  patrimony.  It  was  so  declared  in 
various  laws  at  an  ancient  period.  By  a  law  of  the  Par- 
tidas,  which  were  promulgated  as  early  as  1343,  it  was 
declared  that  the  mines  were  so  vested  in  the  King  that 
they  did  not  pass  in  his  grant  of  the  land,  though  not 
excepted  in  terms.  (Law  5,  tit.  15,  p.  2.)  By  a  law  of 
Alphonzo  XL,  all  mines  of  silver  and  gold,  and  of  other 
metals,  and  the  produce  of  the  same,  were  declared  to  be 
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the  property  of  the  crown,  and  no  one  was  allowed  to 
work  them,  except  by  special  license  or  grant,  or  unless 
authorized  by  immemorial  prescription.  (Rockwell's 
Spanish  and  Mexican  Laws,  126.)  By  a  law  of  John  L, 
this  rule  was  modified,  and  a  general  license  was  granted 
to  all  persons  to  search  for  and  work  the  mines  in  their 
own  lands,  and  by  permission  of  the  owners  in  the  lands 
of  others,  and  to  retain  one-third  of  the  net  produce,  the 
balance  to  be  rendered  to  the  King.  (Rockwell,  126.) 
Under  this  law  few  mines  were  discovered  and  worked, 
owing  in  part,  as  was  supposed,  to  the  fact  that  a  great 
proportion  of  the  mines  of  the  country  had  been  previ- 
ously granted  to  noblemen,  and  others  with  bishoprics, 
arch-bishoprics,  and  provinces,  with  exclusive  privileges. 
To  remove  the  obstacles  thus  interposed  to  the  discovery 
and  development  of  the  mineral  wealth  of  the  country, 
Philip  II.,  by  a  decree  promulgated  on  the  tenth  of  Janu- 
ary, 1559,  annulled  all  previous  exclusive  grants  made  by 
himself  or  his  predecessors,  except  in  those  cases  where 
the  mines  were  at  the  time  worked  ;  and  resumed  and 
incorporated  into  his  patrimony  all  the  mines  of  gold, 
silver,  and  quicksilver  in  his  kingdom  wherever  found, 
"whether  in  public,  municipal,  or  vacant  lands,  or  in 
inheritances,  places,  and  soils  of  individuals."  (Halleck's 
Col.,  6.)  The  object  of  this  incorporation  was  not  to 
restrict  to  the  King  the  right  to  search  for  and  work  the 
mines,  but  to  extend  this  right  freely  to  all  persons. 
Accordingly,  in  the  second  article  of  the  decree,  the 
King  granted  permission  and  authority  to  all  his  subjects 
and  native  citizens  to  search  for  and  work  mines  of  gold 
and  silver  in  all  lands  of  the  kingdom,  with  certain 
specified  exceptions,  subject,  however,  to  the  payment  to 
the  crown  of  a  certain  proportion  of  the  net  produce 
derived  from  the  mines  discovered.  From  the  promul- 
gation of  this  decree,  the  ownership  of  the  precious 
metals  by  the  kSovereign  throughout  the  dominions  of 
the  Spanish  monarchy  was,  in  all  subsequent  legislation, 
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fully  recognized,  and  the  policy  of  allowing  all  persons 
to  search  for,  and  upon  discovery  to  work  the  mines, 
was  rigidly  followed.  Various  ordinances,  prescribing 
the  extent  of  the  acquisitions  which  might  be  made  by 
individuals  by  discovery,  and  the  manner  in  which  the 
incipient  right  thus  obtained  should  be  authenticated, 
perfected,  and  maintained,  were  passed  at  different 
periods.  It  is  unnecessary  for  the  present  case  to  refer 
particularly  to  their  provisions.  It  is  sufficient  to  state, 
that  they  required  a  registry  of  the  discovery  before  cer- 
tain public  officers,  and  that  the  registry  when  made 
operated  as  a  concession  of  the  mine  to  the  discoverer, 
subject  to  certain  conditions.  They  all.  proceeded  upon 
the  admitted  right  of  the  crown  to  the  minerals.  Those 
established  on  the  twenty-second  of  August,  1584,  and 
generally  designated  as  the  "New  Ordinances,"  to  dis- 
tinguish them  from  regulations  of  an  earlier  date  known 
as  the  "Old  Ordinances,"  whilst  revoking  all  previous 
laws,  edicts,  privileges,  and  customs,  in  express  terms 
excepted  the  decree  of  January  10th,  1559,  so  far  as  it 
vested  in  the  crown  all  mines  of  gold,  and  silver,  and 
quicksilver,  and  annulled  all  grants  which  had  been  pre- 
viously made.  These  ordinances  were  in  force  not  only 
in  Spain,  but  in  New  Spain,  which  included  California, 
until  the  year  1783.  In  this  latter  year,  the  King  gave 
his  approval  to  the  code  of  mining  ordinances  framed  for 
New  Spain  by  the  general  mining  tribunal  formed  in 
1778,  and  ordered  that  all  their  contents  should  be  re- 
garded as  "law  and  statute,  positive  and  perpetual,"  and 
be  "inviolably  observed,  notwithstanding  any  other  laws, 
ordinances,  establishments,  customs,  or  practices  to  the 
contrary,"  which,  so  far  as  existing,  were  thereby  ex- 
pressly revoked.  These  ordinances  were  published  by 
proclamation  of  the  Viceroy  throughout  New  Spain  in 
January,  1784.  In  the  first  article  of  the  fifth  title  they 
declare  that  the  mines  are  the  property  of  the  royal 
crown,  as  "well  by  their  nature  and  origin,  as  by  their 
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reunion,  declared  in  Law  4,  Title  13,  Book  VI.  of  the 
ISTueva  Recopilacion."  The  law  thus  named  is  the  decree 
of  Philip  II.,  of  January  10th,  1559,  to  which  we  have 
already  referred. 

Upon  the  separation  of  Mexico  from  Spain,  the  mines, 
which  until  that  period  were  vested  in  the  Spanish  crown, 
passed  to  and  vested  in  the  Mexican  nation.  Upon  this 
subject  Lares,  a  distinguished  Mexican  writer,  says  : 

u  The  Mexican  nation,  having  been  declared  free  and 
independent  of  the  Spanish  Government,  and  of  every 
other  power,  the  seigniory  of  the  King  of  Spain  over  the 
mines  absolutely  terminated,  in  like  manner  as  termi- 
nated all  the  dominion  and  sovereignty  which  he  might 
have  exercised  over  the  territory  of  the  nation.  What 
are,  then,  the  principles  recognized  at  present  by  legisla- 
tion in  regard  to  the  mines? 

"  The  legislator  has  not  occupied  himself  at  all  in 
making  a  formal  declaration  upon  the  matter,  like  that 
which  was  made  in  France,  in  1791,  nor  upon  a  regula- 
tion, complete  and  definite,  like  that  of  1810  ;  but  in  those 
partial  provisions  which  he  has  made  upon  the  branch  of 
mining,  he  has  recognized  in  a  manner  implied,  but  clear 
and  evident,  the  principle  that  the  mines  belong  to  the 
nation — declaring  expressly  that  to  it  alone  does  it  apper- 
tain to  grant  this  class  of  property.  Thus  it  is  that  in 
the  decree  of  the  General  Congress  of  Oct.  7th,  1823, 
enabling  foreigners  to  make  with  the  owners  of  mines 
contracts  for  every  kind  of  supplies,  even  to  the  extent 
of  acquiring  in  ownership  shares  in  the  operations  which 
they  supply,  he  reminds  them  that  they  have  to  remain 
subject  in  everything  to  our  ordinances  for  the  working 
of  the  mines,  and  to  the  other  obligations  and  charges 
under  which  the  nation  grants  the  ownership  of  such  par- 
cels of  ground  to  every  citizen. 

"  Two  principles,  each  most  important,  the  legislator 
recognizes  in  this  notable  disposition — the  first,,  that  the 
ordinances  of  mining  are  in  force,  and  by  them  must  be 


43 

regulated  the  working  of  the  mines;  the  second,  that  it 
is  the  nation  which  grants  the  ownership  of  the  mines. 
But  how  could  the  nation  grant  that  which  it  has  not? 
And  how  could  it  he  able  to  give  to  one  that  which  it 
might  have  acknowledged  to  belong  to  another  ?  The 
law,  therefore,  has  not  recognized  the  property  of  the 
'mine'  to  be  in  the  owner  of  the  field,  but  has  made  it 
to  consist  in  the  grant  which  the  nation  makes  to  him  who 
registers  ordenounces  it  in  conformity  with  the  ordinance. 

"  The  same  was  the  conception  of  the  Decree  of  March 
llth,  1842,  which  empowered  foreigners  to  acquire  real 
property.  In  speaking  of  the  mines,  it  empowers  them 
to  acquire  in  ownership  those  of  which  they  should  be  the 
discoverers,  in  conformity  to  the  ordinance  upon  that 
branch.  Here,  again,  is  seen  united  the  ownership  with 
the  grant,  through  the  medium  of  the  discovery,  in  the 
terms  which  the  ordinance  prescribes. 

"  There  is,  therefore,  no  doubt  that  our  legislation,  like 
the  French,  distinguishes  the  property  of  the  soil  from 
that  of  the  mine  ;  recognizes  that  only  the  nation  can 
grant  the  latter  property  ;  and  establishes  that  the  grant 
is  made  in  the  manner  which  is  determined  in  the  Ordi- 
nance of  1783."  (Lares'  Dereeho  Administrative,  91, 93.) 

The  minerals  thus  vested  under  the  Spanish  monarchy 
in  the  crown — and  after  the  separation  of  Mexico,  in  the 
nation — did  not  pass,  as  we  have  already  stated,  by  the 
ordinary  grant  of  land,  without  express  words  of  desig- 
nation. Such  grant  transferred  only  an  interest  in  the 
soil  distinct  from  that  of  the  minerals.  The  interest  in 
the  minerals  was  conveyed,  through  the  operation  of  the 
mining  ordinances,  by  registry  of  discovery,  or  by  pro- 
ceedings upon  denouncement  when  a  mine  once  discov- 
ered and  registered  had  been  abandoned  or  forfeited.* 

*NOTB. — Mr.  Halleck,  in  his  introductory  remarks  to  his  translation  of  De 
Fooz's  work  on  the  "Fundamental  Principles  of  the  Law  of  Mines,"  thus 
defines  registry  of  discovery  and  denouncement : 

"1.  Registry  of  Discovery  (registro  dc  mina  nueva). — In  order  to  acquire  the 
ownership  of  a  mine  newly  discovered,  the  party  must  present  a  written  ap- 
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At  the  date  of  the  cession  of  California  to  the  United 
States,  no  minerals  of  gold  or  silver  had  been  discovered 
in  the  land  embraced  by  the  grant  to  the  Fernandez  or 
by  the  grant  to  Alvarado;  and  of  course  no  proceedings 
had  been  taken  by  which  any  individual  interest  in  them 
was  acquired  from  the  Government.  They  constituted, 
therefore,  at  that  time  the  property  of  the  Mexican  na- 
tion, and  by  the  cession  passed,  with  all  other  property 
of  Mexico  within  the  limits  of  California,  to  the  United 
States. 

We  do  not  understand  that  this  conclusion  is  contro- 
verted by  the  defendants  ;  but  two  positions  are  advanced 
by  them  which,  though  inconsistent  with  each  other, 

plication  to  the  proper  authority  of  the  district  where  the  mine  is  situate  (and 
if  there  be  none  in  that  district,  then  in  the  nearest  one),  setting  out  certain 
particulars  in  regard  to  himself  and  the  mine  he  wishes  to  register;  where- 
upon notices  are  posted  up  in  certain  public  places  ;  the  mine  must  be  opened 
and  worked  to  a  certain  depth  within  a  certain  specified  period  ;  and  after  due 
inspection  by  the  proper  officers,  the  possession  is  given,  and  the  limits  or  ex- 
tent of  the  pertenencias  are  fixed.  These  proceedings,  known  as  the  registry, 
constitute  the  concession  ;  and  the  right  or  title  thus  acquired  to  the  mine  and 
its  appurtenances  remains  in  the  party  making  the  registry,  his  heirs  and  as- 
signs, forever,  unless  forfeited  or  defeated  for  non-user,  or  for  non-compliance 
with  the  conditions  attached  by  law  to  its  continuance. 

"  2.  Denouncement  of  an  old  Mine  (denuncio  de  mina  abandonada) . — The  pro- 
ceedings by  which  the  ownership  of  an  old  mine  is  acquired  are  the  same  as 
those  of  making  registry  of  a  mine  newly  discovered,  except  that  instead  of 
adducing  proof  of  discovery,  evidence  must  be  given  of  the  abandonment  by 
the  former  owner,  or  that  for  some  other  reason  the  mine  has  become  subject 
to  denouncement  (o  consider  a  por  algun  otro  motivo  denunciable.)  The  fornuer 
owner,  if  he  be  known,  and  the  occupants  of  the  adjacent  mines  must  be  duly 
notified,  and  public  notices  given  in  the  manner  prescribed.  At  the  expira- 
tion of  the  proper  time,  and  on  the  hearing  of  the  case,  the  mine  may  be  de- 
clared vacant,  and  the  possession  of  it  given  to  the  denouncer,  who  thus  be- 
comes the  next  owner.  There  is,  therefore,  no  essential  difference  between 
registry  and  denouncement ;  indeed,  the  new  title  acquired  to  the  mine  de- 
nounced results  from  the  act  of  registry.  Gamboa,  therefore,  very  properly 
considers  the  two  acts  as  virtually  the  same — one  name  being  applied  to  a 
newly  discovered  mine,  and  the  other  to  an  old  one.  Moreover,  the  term  de- 
nouncement is  not  unfrequently  applied  to  the  act  of  making  known  the  dis- 
covery of  a  new  mine  ;  and  even  when  used  with  respect  to  an  old  one,  it  is 
properly  applicable  only  to  that  part  of  the  proceedings  by  which  the  mine  is 
alleged,  proved,  and  declared  vacant ;  those  by  which  the  new  ownership  is 
acquired  being,  in  fact,  an  act  of  new  registry." 


would,  if  sustained,  be  equally  availing  against  the  claims 
of  the  plaintiffs — 1st,  that  the  minerals  of  gold  and  silver, 
which  passed  by  the  cession,  were  held  by  the  United- 
States  in  trust  for  the  future  State,  and  that  upon  the  ad- 
mission of  California  the  ownership  of  them  vested  in 
her;  and  2d,  that  the  minerals  remain  the  property  of 
the  United  States,  and  did  not  pass  by  their  patents. 

The  first  position  finds  support  in  the  decision  of  Hicks 
v.  Bell  (3  Cal.,  219),  where  this  Court  held  that  the  mines 
of  gold  and  silver  found  in  the  public  lands  are  the  prop- 
erty of  the  State  by  virtue  of  her  sovereignty;  and  as- 
sumed that  similar  mines  in  the  lands  of  private  citizens 
also  belonged  to  her  by  the  same  right.  That  decision 
has  not  met  the  approbation  of  the  profession  or  re- 
tained the  approbation  of  the  distinguished  Judge  who 
delivered  it.  The  question  as  to  the  ownership  of  the 
minerals  was  not  raised  by  counsel,  and  its  determination 
was  not  required  for  the  disposition  of  the  case.  But  in- 
dependent of  this  consideration,  which  only  goes  to  the 
force  of  the  decision  as  authority,  we  are  clear  that  the 
doctrine  there  advanced  cannot  be  sustained.  It  is  un- 
doubtedly true  .that  the  United  States  held  certain  rights 
of  sovereignty  over  the  territory  which  is  now  embraced 
within  the  limits  of  California,  only  in  trust  for  the  future 
State,  and  that  such  rights  at  once  vested  in  the  new  State 
upon  her  admission  into  the  Union.  But  the  ownership 
of  the  precious  metals  found  in  public  or  private  lands 
was  not  one  of  those  rights.  Such  ownership  stands  in 
no  different  relation  to  the  sovereignty  of  a  State  than 
that  of  any  other  property,  which  is  the  subject  of  barter 
and  sale.  Sovereignty  is  a  term  used  to  express  the  su- 
preme political  authority  of  an  independent  State,  or  na- 
tion. Whatever  rights  are  essential  to  the  existence  of 
this  authority  are  rights  of  sovereignty.  Thus  the  right 
to  declare  war,  to  make  treaties  of  peace,  to  levy  taxes, 
to  take  private  property  for  public  uses,  termed  the  right 
of  eminent  domain,  are  all  rights  of  sovereignty,  for  they 
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are  rights  essential  to  the  existence  of  supreme  political 
authority.  In  this  country,  this  authority  is  vested  in  the 
people,  and  is  exercised  through  the  joint  action  of  their 
Federal  and  State  Governments.  To  the  Federal  Gov- 
ernment is  delegated  the  exercise  of  certain  rights  or 
powers  of  sovereignty ;  and  with  respect  to  sovereignty, 
rights  and  powers  are  synonymous  terms;  and  the  exer- 
cise of  all  other  rights  of  sovereignty,  except  as  expressly 
prohibited,  is  reserved  to  the  people  of  the  respective 
States,  or  vested  by  them  in  their  local  Governments. 
When  we  say,  therefore,  that  a  State  of  the  Union  is  sov- 
ereign, we  only  mean  that  she  possesses  supreme  politi- 
cal authority,  except  as  to  those  matters  over  which  such 
authority  is  delegated  to  the  Federal  Government,  or 
prohibited  to  the  States;  in  other  words,  that  she  pos- 
sesses all  the  rights  and  powers  essential  to  the  existence 
of  an  independent  political  organization,  except  as  they 
are  withdrawn  by  the  provisions  of  the  Constitution  of 
the  United  States.  To  the  existence  of  this  political  au- 
thority of  the  State — this  qualified  sovereignty,  or  to  any 
part  of  it — the  ownership  of  the  minerals  of  gold  and  sil- 
ver found  within  her  limits  is  in  no  way  essential.  The 
minerals  do  not  differ  from  the  great  mass  of  property, 
the  ownership  of  which  may  be  in  the  United  States,  or 
in  individuals,  without  affecting  in  any  respect  the  polit- 
ical jurisdiction  of  the  State.  They  may  be  acquired  by 
the  State,  as  any  other  property  may  be,  but  when  thus 
acquired  she  will  hold  them  in  the  same  manner  that  in- 
dividual proprietors  hold  their  property,  and  by  the  same 
right;  by  the  right  of  ownership,  and  not  by  any  right 
of  sovereignty. 

In  Hicks  v.  Bell,  the  Court  states  correctly  that,  accord- 
ing to  the  Common  Law  of  England,  mines  of  gold  and 
silver  were  the  exclusive  property  of  the  Crown,  and  did 
not  pass  in  a  grant  of  the  King  under  the  general  desig- 
nation of  lands  or  mines;  but  it  assumes  that  this  right 
of  the  Crown — this  regalian  right — vested  .in  the  State. 
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"It  is  hardly  necessary,"  in  the  language  of  the  opinion, 
"  at  this  period  of  our  history  to  make  an  argument  to 
prove  that  the  several  States  of  the  Union,  in  virtue  of 
their  respective  sovereignties,  are  entitled  to  the  jura  re- 
galia which  pertained  to  the  King  at  Common  Law."  It 
is  in  this  assumption  that  the  error  of  the  decision  con- 
sists. Under  the  general  designation  of  jura  regalia  are 
comprehended  not  only  those  rights  which  pertain  to  the 
political  character  and  authority  of  the  King,  but  also 
those  rights  which  are  incidental  to  his  regal  dignity, 
and  may  be  severed  at  his  pleasure  from  the  Crown  and 
vested  in  his  subjects.  It  is  only  to  certain  rights  of  the 
first  class  that  the  States,  by  virtue  of  their  respective 
sovereignties,  are  entitled.  It  is  to  the  second  class  that 
the  right  to  the  mines  of  gold  and  silver  belongs. 

In  the  great  case  of  The  Queen  v.  The  Earl  of  North- 
umberland (1  Plowden,  310),  which  was  argued  before 
the  Barons  of  the  Exchequer  and  all  the  Justices  of  Eng- 
land, it  was  held  by  their  unanimous  judgment,  "that 
by  the  law  all  mines  of  gold  and  silver  within  the  realm, 
whether  they  be  in  the  lands  of  the  Queen  or  of  subjects, 
belong  to  the  Queen  by  prerogative,  with  liberty  to  dig 
and  carry  away  the  ores  thereof,  and  with  other  such  in- 
cidents thereto  as  are  necessary  to  be  used  for  the  getting 
of  the  ore  ;"  and  also,  u  that  a  mine  royal,  either  of  base 
metal  containing  gold  or  silver,  or  of  pure  gold  and  silver 
only,  may,  by  the  grant  of  the  King,  be  severed  from  the 
Crown,  and  be  granted  to  another,  for  it  is  not  an  incident 
inseparable  to  the  Crown,  bat  may  be  severed  from  it  by  apt 
and  precise  words."  This  case  was  decided  in  1568>  dur- 
ing the  reign  of  Queen  Elizabeth,  and  continues  unto  this 
day  an  authoritative  exposition  of  the  doctrine  of  the  Com- 
mon Law.  It  is  conclusive  to  the  point  that  the  right  to 
the  mines  was  not  regarded  by  that  law  as  an  incident  of 
sovereignty,  but  was  regarded  as  a  personal  prerogative 
of  the  King,  which  could  be  alienated  at  his  pleasure. 

No  reasons  in  support  of  the  prerogative  are  stated  in 
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the  resolution  of  the  Judges,  and  those  advanced  in  ar- 
gument by  the  Queen's  counsel  would  be  without  force 
at  the  present  time.  Onslow,  the  Queen's  solicitor,  says 
Plowden,  "  alleged  three  reasons  why  the  King  shall 
have  mines  and  ores  of  gold  and  silver  within  the  realm, 
in  whatsoever  land  they  are  found.  The  first  was  in  re- 
spect to  the  excellency  of  the  thing,  for  of  all  things 
which  the  soil  within  this  realm  produces  or  yields,  gold 
and  silver  is  the  most  excellent,  and  of  all  persons  in  the 
realm,  the  King  is,  in  the  eye  of  the  law,  most  excellent. 
And  the  Common  Law,  which  is  founded  upon  reason, 
appropriates  everything  to  the  person  whom  it  best  suits, 
as  common  and  trivial  things  to  the  common  people, 
things  of  more  worth  to  persons  in  a  higher  and  superior 
class,  and  things  most  excellent  to  those  persons  who  ex- 
cel all  other;  and  because  gold  and  silver  are  the  most 
excellent  things  which  the  soil  contains,  the  law  has  ap- 
pointed them  (as  in  reason  it  ought)  to  the  person  who  is 
most  excellent,  and  that  is  the  King.  *  *  The  second 
reason  was,  in  respect  of  the  necessity  of  the  thing.  Fo.r 
the  King  is  the  head  of  the  Weal-public  and  the  subjects 
are  his  members;  and  the  office  of  the  King,  to  which 
the  law  has  appointed  him,  is  to  preserve  his  subjects; 
and  their  preservation  consisted  in  two  things,  viz.:  in 
an  army  to  defend  them  against  hostilities,  and  in  good 
laws.  And  an  army  cannot  be  had  and  maintained  with- 
out treasure,  for  which  reason  some  authors,  in  their 
books,  call  treasure  the  sinews  of  war;  and  therefore,  in- 
asmuch as  God  has  created  mines  within  this  realm,  as 
a  natural  provision  of  treasure  for  the  defence  of  the 
realm,  it  is  reasonable  that  he  who  has  the  government 
and  care  of  the  people,  whom  he  cannot  defend  without 
treasure,  should  have  the  treasure  wherewith  to  defend 
them.  *  *  The  third  reason  was,  in  respect  of  its  con- 
venience to  the  subjects  in  the  way  of  mutual  commerce 
and  traffic.  For  the  subjects  of  the  realm  must,  of  neces- 
sity, have  intercourse  or  dealing  with  one  another,  for  no 
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individual  is  furnished  with  all  necessary  commodities, 
but  one  has  need  of  the  things  which  another  has,  and 
they  cannot  sell  or  buy  together  without  coin.  *  * 
And  if  the  subject  should  have  it  (the  ore  of  gold  or  silr 
ver)  the  law  would  not  permit  him  to  coin  it,  nor  put  a 
print  or  value  upon  it,  for  it  belongs  to  the  King  only  to 
fix  the  value  of  coin,  and  to  ascertain  the  price  of  the 
quantity,  and  to  put  the  print  upon  it,  which  being  done, 
the  coin  becomes  current  for  so  much  as  the  King  has 
limited.  But  if  the  subject  should  have  the  ore  of  gold 
and  silver  which  is  found  in  his  land,  he  could  not  con- 
vert it  into  coin,  nor  put  any  print  or  value  on  it.  For 
if  he  makes  coin,  it  was  high  treason  by  the  Common  Law 
before  the  statute  of  25th  Ed.  3,  Cap.  2,  as  it  appears  by 
23d  Ass.,  where  a  woman  was  burnt  for  forging  or  coun- 
terfeiting money,  and  it  was  high  treason  to  the  King, 
because  he  has  the  sole  power  to  make  money.  So  that 
the  body  of  the  realm  would  receive  no  benefit  or  advant- 
age if  the  subject  should  have  the  gold  and  silver  found  in 
mines  in  his  land ;  but  on  the  other  hand,  by  appropriating 
it  to  the  King,  it  tends  to  the  universal  benefit  of  all  the 
subjects  in  making  their  King  able  to  defend  them  with  an 
army  against  all  hostilities,  and  when  he  has  put  the 
print  and  value  upon  it,  and  has  dispersed  it  among  his 
subjects,  they  are  thereby  enabled  to  carry  on  mutual 
commerce  with  one  another,  and  to  buy  and  sell  as  they 
have  occasion,  and  to  traffic  at  their  pleasure.  Therefore, 
for  these  reasons,  viz. :  for  the  excellency  of  the  thing, 
and  for  the  necessity  of  it,  and  the  convenience  that  will 
accrue  to  the  subjects,  the  Common  Law,  which  is  no 
other  than  pure  and  tried  reason,  has  appropriated  the 
ore  of  gold  and  silver  to  the  King,  in  whatever  laud  it 
be  foundi" 

It  would  be  a  waste  of  time  to  show  that  none  of  the 

reasons  thus  advanced  in  support  of  the  right  of  the  Crown 

to  the  mines  can  avail  to  sustain  any  claim  of  the  State 

to  them.     The  State  takes  no  property  by  reason  of  "  the 
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excellency  of  the  thing-,"  and  taxation  furnishes  all  the 
requisite  means  for  the  expenses  of  government.  The 
convenience  of  citizens  in  commercial  transactions  is  un- 
doubtedly promoted  hy  a  supply  of  coin,  and  the  right 
of  coinage  appertains  to  sovereignty.  But  the  exercise 
of  this  right  does  not  require  the  ownership  of  the  precious 
metals  by  the  State,  or  by  the  Federal  Government,  where 
this  right  is  lodged  under  our  system,  as  the  experience 
of  every  day  demonstrates. 

The  right  of  the  Crown,  whatever  may  be  the  reasons 
assigned  for  its  maintenance,  had  in  truth  its  origin  in 
an  arbitrary  exercise  of  power  by  the  King,  which  was  at 
the  time  justified  OB  the  ground  that  the  mines  were  re- 
quired as  a  source  of  revenue.  The  same  regalian  right 
was  recognized  OD  the  continent  as  in  England,  and  of 
its  origin  Gamboa,  in  his  commentary  on  the  mining  or- 
dinances of  Philip  II.,  thus  speaks :  "  Upon  the  breaking 
up  of  the  Roman  Empire,  the  Princes  and  States  which 
declared  themselves  independent,  appropriated  to  them- 
selves those  tracts  of  ground  in  which  nature  has  dis- 
pensed her  most  valuable  products  with  more  than  ordi- 
nary liberality,  which  reserved  portions  or  rights  were  called 
rights  of  the  Crown.  Among  the  chief  of  the  valuable 
products  are  the  metallic  ores  of  the  first  class,  as  those 
of  gold  and  silver  and  other  metals  proper  for  forming 
money,  which  is  essential  for  sovereigns  to  be  provided 
with  in  order  to  support  their  warlike  armaments  by  sea 
and  land,  to  provide  for  the  public  necessities,  and  -to 
maintain  the  good  government  of  their  dominions." 

It  follows  from  the  views  we  have  thus  expressed,  that 
the  first  position  advanced  by  the  defendants  cannot  be 
sustained;  that  the  gold  and  silver  which  passed  by  the 
cession  from  Mexico  were  not  held  by  the  United  States 
in  trust  for  the  future  State;  that  the  ownership  of  them 
is  not  an  incident  of  any  right  of  sovereignty  ;  that  the 
minerals  were  held  by  the  United  States  in  the  same 
manner  as  they  held  any  other  public  property  which 
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they  acquired  from  Mexico  ;  and  that  their  ownership 
over  them  was  not  lost,  or  in  any  respect  impaired  by 
the  admission  of  California  as  a  State. 

The  second  position  of  the  defendants  is,  that  if  the 
minerals  did  not  vest  in  the  State  by  her  admission  into 
the  Union,  they  remained  the  property  of  the  United 
States  notwithstanding  their  patents  to  the  Fernandez 
and  to  Fremont.  This  position  is  not  based  upon  any 
language  of  the  patents,  for  it  is  admitted  that  their  terms 
of  grant  would  operate,  in  case  of  a  conveyance  .of  an  in- 
dividual, to  pass  all  the  interest  which  the  grantor  could 
possess  in  the  land.  It  is  based  upon  the  supposition 
that  as  the  Act  of  March  3d,  1851,  provides  for  the  re- 
cognition and  confirmation  of  the  rights  acquired  by  the 
grants  from  Mexico,  the  patents  were  only  intended  as 
evidence  on  the  part  of  the  United  States  of  such  recog- 
nition and  confirmation.  By  those  grants,  as  we  have 
seen,  no  interest  in  the  minerals  of  gold  and  silver  passed 
to  the  grantees,  and  if  the  patents  amount  only  to  an  ac- 
knowledgment of  the  rights  derived  from  the  former 
Government,  that  interest  still  remains  in  the  United 
States.  This  view  of  the  patents  is  not  justified  by  any 
provisions  of  the  act.  The  object  of  the  act  is  to  "ascer- 
tain and  settle"  private  land  claims  in  California.  This 
object  is  declared  in  the  first  section.  It  is  not  merely  to 
ascertain  but  "  to  settle  "  the.  claims  ;  that  is,  to  establish 
them — to  perfect  them  by  placing  them,  so  iar  as  the 
Government  is  concerned,  beyond  controversy.  This 
ascertainment  is  entrusted  by  the  act  to  a  Board  of  Com- 
missioners and  to  the  Courts.  By  proceedings  before 
them  the  validity  of  the  claims  is  determined  ;  yet  little 
benefit  would  result  to  the  claimants  from  such  determi- 
nation, if  the  act  required  or  authorized  nothing  further. 
Many  of  the  claims  held  in  this  State  fall  far  short,  even 
when  confirmed,  of  being  available  titles  ;  some  are  mere 
inchoate  titles  ;  some  are  equitable  titles ;  and  some  are 
to  specific  quantities  of  land  situated  within  boundaries 
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embracing  a  much  larger  extent.  The  act,  therefore, 
provides  for  proceedings  to  be  taken  after  the  claims 
have  been  subjected  to  the  investigation  of  the  Board 
and  the  Courts.  The  lands  claimed  are  to  be  surveyed 
and  segregated  from  the  public  domain  by  the  officers  of 
the  Government,  and  patents  are  to  issue  to  the  claimants. 
The  issuance  of  the  patents  does  not  depend  upon  the 
character  of  the  claims — whether  they  be  legal  or  merely 
equitable,  or  whether  they  be  of  specific  tracts  or  floating 
interests.  It  depends  solely  upon  the  recognition  of  their 
validity  by  the  decree  of  confirmation.  "  For  all  claims 
finally  confirmed,"  reads  the  act,  "  by  the  said  Commis- 
sioners, or  by  the  said  District  or  Supreme  Court,  a  pat- 
ent shall  issue  to  the  claimant  upon  his  presenting  to 
the  General  Land  Office  an  authentic  certificate  of  such 
confirmation,  and  a  plat  or  survey  of  the  said  land,  duly 
certified  and  approved  by  the  Surveyor-General  of  Cali- 
fornia." 

There  is  nothing  in  the  act  restricting  the  operation  of 
the  patents  thus  issued  to  the  interests  acquired  by  claim- 
ants from  the  former  Government,  or  distinguishing  the 
patents  in  any  respect  from  the  general  class  of  convey- 
ances made  under  that  designation  by  the  United  States. 
To  all  claimants  alike,  whose  claims  have  been  finally 
confirmed,  patents  are  to  issue  without  words  of  reser- 
vation or  limitation,  with  the  exception  that  they  shall 
not  affect  the  interests  of  third  persons,  an  exception 
which  would  exist  independent  of  its  legislative  recog- 
nition. Such  being  the  case,  the  question  arises  as  to 
what  passed  by  the  patents  to  the  Fernandez  and  to  Fre- 
mont, and  to  this  question  there  can  be  but  one  answer : 
all  the  interest  of  the  United  States,  whatever  it  may  have 
been,  in  everything  connected  with  the  soil,  in  everything 
forming  any  portion  of  its  bed  or  fixed  to  its  surface,  in 
everything  which  is  embraced  within  the  signification  of 
the  term  land  ;  and  that  term,  says  Blackstone,  "  includes 
not  only  the  face  of  the  earth,  but  everything  under  it  or 
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over  it.  And,  therefore,"  he  continues,  "  if  a  man  grants 
all  his  lands,  he  grants  thereby  all  his  mines  of  metal, 
and  other  fossils,  his  woods,  his  waters,  and  his  houses, 
as  well  as  his  fields  and  meadows."  (Book  II.,  19.)  Such 
is  the  view  universally  entertained  by  the  legal  profession 
as  to  the  effect  of  a  patent  from  the  General  Government. 
The  United  States  occupy,  with  reference  to  their  real 
property  within  the  limits  of  the  State,  only  the  position 
of  a  private  proprietor,  with  the  exception  of  exemption 
from  State  taxation,  and  their  patent  of  such  property  is 
subject  to  the  same  general  rules  of  construction  which 
apply  to  conveyances  of  individuals.  From  the  operation 
of  conveyances  of  this  nature,  that  is,  of  individuals, 
the  minerals  of  gold  and  silver  are  not  reserved  unless  by 
express  terms.  They  pass  with  the  transfer  of  the  soil 
in  which  they  are  contained.  And  the  same  is  true  of 
the  operation  of  the  patent — the  instrument  of  transfer 
of  the  govermental  proprietor,  the  United  States  ;  no  in- 
terest in  the  minerals  remains  in  them  without  a  similar 
reservation.  Nor  is  there  anything  in  the  language  of 
the  Supreme  Court,  in  the  opinion  rendered  in  the  Fre- 
mont Case,  which  gives  countenance  to  any  other  view. 
The  Attorney-General  of  the  Unite/1  States  objected  to 
the  confirmation  of  the  claim  of  Fremont  upon  the  ground 
that  the  grant  to  Alvarado  contained  mines  of  gold  and 
silver.  His  argument  was  to  this  effect :  that  as  the  mines 
did  not  pass  to  the  grantee  by  the  Mexican  law,  the  claim 
should  not  be  confirmed,  as  Fremont  would  obtain  as  a 
consequence  of  such  confirmation  a  patent  which  would 
pass  the  minerals,  to  which,  by  the  original  grant,  he  was 
not  entitled.  But  to  this  the  Court  replied  that,  under 
the  mining  laws  of  Spain,  the  discovery  of  a  mine  of  gold 
and  silver  did  not  destroy  the  title  of  the  individual  to 
the  land  granted,  and  that  the  only  question  before  the 
Court  was  the  validity  of  the  title ;  and  whether  there 
were  any  mines  in  the  land,  and  if  there  were  any,  what 
were  the  rights  of  sovereignty  in  them,  were  questions 
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which  must  be  decided  in  another  form  of  proceeding, 
and  were  not  submitted  to  the  jurisdiction  of  the  Com- 
missioners or  the  Court  by  the  Act  of  1851 ;  in  other 
words,  the  Court  said  in  substance,  that  its  consideration 
was  confined  to  the  title  presented,  and  the  effect  of  its 
decree  and  the  patent  following  it  upon  the  ownership  of 
the  minerals  was  a  matter  with  which  it  had  nothing  to  do. 

The  construction  given  by  the  United  States  to  their 
patents,  ever  since  the  organization  of  the  Government, 
has  uniformly  been  to  the  same  effect.  In  several  of  the 
States,  particularly  those  carved  out  of  Territories  ceded 
by  Virginia,  North  Carolina,  and  Georgia,  and  out  of  the 
territory  acquired  by  the  treaty  with  France  in  1803,  and 
by  the  treaty  with  Spain  in  18 19,  the  title  to  a  large  por- 
tion of  the  lands  is  held  under  patents  from  the  United 
States.  Some  of  these  patents  were  issued  upon  a  sale 
of  lands;  some  of  them  upon  a  donation  of  lands  ;  and 
some  of  them  upon  a  confirmation  by  Boards  of  Cornmis- 
ioners  of  previously  existing  grants  of  the  former  Gov- 
ernments. They  were  issued  to  extensive  tracts  in  the 
Territories  of  Louisiana,  Mississippi,  and  Florida,  and 
in  many  cases  they  embraced  lands  in  which  minerals  of 
gold  and  silver  and  other  metals  existed.  Yet  in  no  in- 
stance, whether  the  patents  were  issued  upon  a  sale  or 
donation  of  lands,  or  upon  a  confirmation  of  a  previously 
existing  grant,  have  the  United  States  asserted  any  right 
to  the  mines  as  being  reserved  from  the  operation  of  the 
patents.  They  have  uniformly  regarded  the  patent  as 
transferring  all  interests  which  they  could  possess  in  the 
soil,  and  everything  imbedded  in  or  connected  therewith. 
Whenever  they  have  claimed  mines,  it  has  been  as  part 
of  the  lands  in  which  they  were  contained,  and  when- 
ever they  have  'reserved  the  minerals  from  sale  or  other 
disposition,  it  has  only  been  by  reserving  the  lands 
themselves.  It  has  never  been  the  policy  of  the  United 
States  to  possess  interests  in  land  in  connection  with  in- 
dividuals. 

Judgment  affirmed. 
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OPINION 


MR.    JUSTICE    FIELD. 


SYLLABUS    OF    THE    DECISION. 


1.  The  obligation  to  which  the  United  States  succeeded,  under  the  stipula- 
tion of  the  treaty  by  which  California  was  acquired,  was  political  in  its  char- 
acter, and  provision  was  made  for  its  discharge  by  the  Act  of  March  3d,  1851. 
By  this  act  a  special  tribunal  was  created  for  the  settlement  of  claims  to  land 
in  California  of  Spanish  and  Mexican  origin  ;  and  the  jurisdiction  conferred 
upon  the  tribunal  and  upon  the  Courts  empowered  to  review  its  decisions  was, 
in  its  nature,  exclusive. 

2.  Final  decrees,   touching  the  validity  of  such  claims,  rendered  by  these 
tribunals,  are  conclusive  and  final  between  claimants  and  the  United  States.' 
Such  decrees  are  not  open  to  review  in  any  Court. 

3.  The  frauds  for   which  judgments  are  impeachable  in  Courts  of   Equity 
are   collateral   acts,  extrinsic   to   the  merits.      They  are   acts  by    which   the 
successful  party  has  prevented  his  adversary  from  presenting  the  merits  of  his 
case,  or  by  which  the  jurisdiction  of  the  Court  has  been  imposed  upon.     The 
disqualification  of  the  judge  by  interest  or  consanguinity  ;  collusion  between 
the  parties  to  obtain  a  decision  injurious  to  a  third  person  ;  the  purloining  of 
an  adversary's  testimony  ;  the  service  of  process  in  such  a  manner  as  to  defeat 
its  purpose  ;  false  representations  that  the  parties  are  really  before  the  Court ; 
are  examples  of  such  frauds  as  render  the  judgment  impeachable.     But,  where 
the  matter  involved  has  been  once  tried,  or  so  put  in  issue  that  it  might  have 
been  tried,  the  judgment  rendered  is  the  highest  evidence  that  the  alleged 
fraud  did  not  exist,  and  estops  the  parties  from  asserting  the  contrary.     The 
judgment  settled  the  matter  otherwise ;  it  became  res  judicata. 

4.  Purchasers  of  lands  under  final  decrees  of  confirmation  cannot  be  dis- 
turbed upon  charges  of  fraud  in  the  prosecution  of  the  claims  confirmed,  and  a 
vague  allegation  of  notice  of  such  fraud.     Such  purchasers  have  a  right  to 
rest  in  confidence  upon  the  decrees. 

5.  After  the  decision  of  the   Commissioners,   the  control  of  proceedings, 
whether  to  prosecute  an  appeal  or  to  dismiss  the  same,  rested  exclusively  with 
the  Attorney-General ;  and  the  propriety  or  legality  of  his  action  in  any  case 
was  not  the  subject  of  review  by  any  tribunal,  and  it  could  only  be  revoked  by 
the  Appellate  Court  upon  his  own  application.     In  coming  to  a  determination 
on   the  subject,  he  was  not  restricted  to  an  examination  of  the  transcript 
transmitted  to  him  ;  he  could  look  into  the  archives  of  the  former  government, 
the  reports  of    officers  previously   appointed   to  examine   into  the  subject  of 
land  titles  in  the  State,  the  records  of  the  Land  Department  at  Washington, 
and   any   correspondence   existing   between   Mexico   and   the   United    States 
respecting  the  title. 


6.  When  the  United  States  enter  the  Court  as  a  litigant,  they  waive  their 
exemption  from  legal  proceedings,  and  stand  upon  the  same  footing  with  pri- 
vate individuals  ;  and,  therefore,  if,  on  a  consideration  of  all  the  circumstances 
of  a  given  case,  it  be  inequitable  to  grant  the  relief  prayed  against  a  citizen, 
such  relief  will  be  refused  by  a  Court  of  Equity,  though  the  United  States  be 
the  suitor. 

7.  In  the    absence  of  an  Act  of  Congress,  the  power  of  the  Attorney-Gen- 
eral to  institute  proceedings  to  vacate  these  decrees  of  confirmation  is  doubtful. 

8.  Whether  the  issue  of  &  previous  grant  of  eleven  leagues  to  a  claimant 
disqualifies  him  from  receiving  a  second  grant,  is  a  question  of  law,  and  any 
error  in  its  decision  could  be  corrected  only  on  appeal. 

9.  The  subject  of  surveys  of  confirmed  claims  is  under  the  control  of  the 
Land  Department,  and  its  action  is  not  subject  to  the  supervision  of  the  Courts, 
however  erroneous. 


IN     THE     CIRCUIT     COURT     OF     THE 

UNITED     STATES,     DISTRICT 

OF     CALIFORNIA. 


THE    UNITED  STATES 

vs. 
BENJAMIN   FLINT  ET  AL. 


MR.  JUSTICE  FIELD  delivered  the  opinion  of  the  Court,  as 
follows : 

This  is  a  suit  in  equity,  the  main  object  of  which  is  to  set 
aside  and  annul  the  decree  of  the  District  Court  of  the 
Southern  District  of  California  confirming  the  claim  of 
Teodocio  Yorba  to  the  Rancho  Lomas  de  Santiago,  situated 
in  the  county  of  Los  Angeles,  in  this  State,  and  to  recall 
and  cancel  the  patent  issued  thereon  by  the  United  States. 
It  is  brought  by  the  District  Attorney  for  California,  and 
purports  to  be  on  behalf  of  the  United  States. 

It  appears,  from  the  allegations  of  the  bill,  and  the  record 
to  which  the  bill  refers,  that,  in  October,  1852,  the  claim- 
ant— who  has  since  deceased — presented  to  the  Board  of 
Land  Commissioners,  created  under  the  Act  of  Congress  of 
March  3d,  1851,  to  ascertain  and  settle  private  land  claims 
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in  California,  a  petition  setting  forth  his  claim  to  the  rancho 
in  question,  and  stating  that  the  same  was  granted  to  him 
in  May,  1846,  by  the  Governor  of  the  Department;  that  the 
grant  had  been  approved  by  the  Departmental  Assembly; 
that  juridical  possession  of  the  land  had  been  delivered  to 
him  by  competent  authority,  and  its  boundaries  defined; 
and  that  he  was  then  and  had  been  previously  in  its  peace- 
able occupation. 

With  the  petition,  and  as  part  thereof,  the  claimant  pre- 
sented copies  of  the  grant  and  act  of  juridical  possession,  ac- 
companied by  a  translation  of  the  same,  and  prayed  that 
the  grant  be  adjudged  valid,  and  confirmed  to  him.  The 
Board  of  Commissioners  considered  the  claim  thus  pre- 
sented, and  took  the  depositions  of  several  witnesses  in  sup- 
port of  it,  and,  in  August,  1854,  rendered  a  decree  adjudg- 
ing it  to  be  valid,  and  directing  its  confirmation.  In  Novem- 
ber, 1855,  a  petition  was  filed  on  behalf  of  the  United  States 
in  the  District  Court  for  the  Southern  District  of  California, 
for  a  review  of  the  decision,  alleging  that  the  claim  con- 
firmed was  invalid,  and  the  decision  of  the  Commissioners 
erroneous;  that  the  allegations  of  the  claimant  in  his  peti- 
tion were  unsupported  by  sufficient  proof;  and  denying  that 
he  had  any  right  or  title  to  the  land  confirmed,  or  to  any  part 
of  it.  The  claimant  answered  this  petition,  joining  issue  upon 
its  allegations,  and  the  Court  took  jurisdiction  of  the  case-, 
heard  it  anew,  and,  in  December,  1856,  rendered  its  decree, 
affirming  the  decision  of  the  Commissioners,  and  readjudged 
the  claim  to  be  valid.  An  appeal  from  this  decree  to  the 
Supreme  Court  of  the  United  States  was  allowed,  but  the 
Attorney-General,  after  some  months'  deliberation,  gave  no- 
tice that  the  appeal  would  not  be  prosecuted,  and  thereupon 
the  District  Court,  upon  the  consent  of  the  District  Attor- 
ney, vacated  the  order  allowing  the  appeal,  and  gave  the 
claimant  leave  to  proceed  upon  its  decree,  as  a  final  decree 
in  the  case.  A  survey  of  the  land  was  subsequently  made 
under  the  direction  of  the  Surveyor-General  of  the  United 
States  for  California,  and  approved  by  that  officer,  and,  in 
February,  1868,  a  patent  was  issued  to  the  claimant. 
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It  thus  appears,  that,  after  a  contest  for  nearly  sixteen 
years  before  officers  and  tribunals  of  the  United  States,  the 
claimant  obtained  a  patent  from  the  Government — an  instru- 
ment designed  to  give  to  its  holder  security  and  protection 
in  the  enjoyment  of  the  property  covered  by  its  terms.  All 
the  defendants  acquired  their  interests  in  the  land  after  the 
decree  of  confirmation,  and  two  of  them  after  the  patent 
was  issued. 

Nineteen  years  after  the  final  decree  was  thus  rendered,  and 
eight  years  after  the  patent  was  issued,  the  present  bill  was 
filed.  And  as  grounds  for  setting  aside  and  annulling  the 
decree,  and  recalling  and  cancelling  the  patent,  the  District 
Attorney  alleges  upon  information  and  belief  :  1st.  That 
the  grant  and  act  of  juridical  possession  were  made  subse- 
quently to  the  acquisition  of  the  country  in  1846,  and  were 
fraudulently  ante-dated,  and  that  this  appears  on  the  face  of 
the  original  papers  on  file  in  the  Spanish  archives  in  the 
custody  of  the  Surveyor-General  of  the  United  States  ;  that 
the  claimant  fraudulently  omitted  to  exhibit  a  complete 
record  of  the  proceedings  and  only  presented  extracts  from 
them,  and  by  this  suppression  the  Law  Agent  of  the  United 
States  was  misled,  the  United  States  deprived  of  all  oppor- 
tunity to  contest  the  confirmation,  and  the  Land  Commission 
and  Court  were  deceived  into  a  confirmation  of  the  claim  ; 
•and  2d.  That  previous  to  the  issue  of  the  alleged  grant,  and 
as  early  as  1840,  the  claimant  had  obtained  from  the  Mexi- 
can nation  a  grant  of  eleven  leagues,  situated  in  the 
counties  of  Sacramento,  San  Joaquin,  and  Amador,  which 
was  subsequently  confirmed  by  the  Supreme  Court  of  the 
United  States;  that  by  the  laws  of  Mexico,  a  grant  for  more 
than  eleven  leagues  could  not  be  made  to  the  same  person, 
and  that  the  claimant  was  therefore  disqualified  from  receiv- 
ing any  other  grant,  and  that  the  existence  of  this  prior 
grant  was  fraudulently  concealed  from  the  Law  Agent  of 
the  United  States,  the  Land  Commission,  and  the  District 
Court. 

The  District  Attorney  also  alleges  in  the  bill,  upon  iufor- 
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mation  and  belief,  that  the  approved  survey  is  not  in 
conformity  with  the  boundaries  given  in  the  diseilo,  or  map 
accompanying  the  grant  and  the  act  of  juridical  possession, 
but  embraces  a  much  greater  quantity,  and  was  made  upon 
the  fraudulent  instigation  and  procurement  of  three  of 
the  defendants.  The  District  Attorney  therefore  prays, 
that,  in  case  he  fail  to  obtain  the  annulment  of  the  decree, 
and  the  recall  and  cancellation  of  the  patent,  the  boundaries 
of  the  tract  confirmed  may  be  re-established  and  fixed  in 
accordance  with  the  views  stated  by  him  as  to  the  location 
intended  by  the  grant  and  act  of  juridical  possession. 

The  first  inquiry,  which  naturally  arises  upon  the  perusal 
of  this  bill,  is  as  to  what  jurisdiction  this  Court  has  to  inter- 
fere with  and  review  the  determinations  of  the  Land  Com- 
mission and  District  Court  upon  the  validity  of  claims  to 
land  derived  from  Mexican  or  Spanish  authorities,  and  of 
the  Land  Department  in  approving  the  surveys  of  the 
claims  confirmed.  The  questions  submitted  to  the  Com- 
mission and  the  District  Court  were  not  within  the  ordinary 
cognizance  of  a  Court  of  Law  or  a  Court  of  Equity.  They 
related  to  the  obligations  devolving  upon  our  Government 
from  the  concessions  of  the  former  Government  to  its  inhabit- 
ants. How  far  these  concessions  should  be  respected  and  how 
far  enforced  were  the  matters  to  be  considered;  and  in  their 
determination  the  tribunals  were  to  be  governed  by  the- 
stipulations  of  the  treaty,  the  law  of  nations,  the  laws, 
usage,  and  customs  of  the  former  government,  the  princi- 
ples of  equity,  and  the  decisions  of  the  Supreme  Court,  so 
far  as  they  were  applicable. 

By  the  transfer  of  California  from  Mexico  to  the  United 
States,  the  rights  of  private  property  of  the  inhabitants 
were  not  affected.  They  remained  as  under  the  former  gov- 
ernment. The  public  property  of  Mexico  and  sovereignty 
over  the  country  alone  passed  to  the  United  States.  This 
was  in  accordance  with  the  rule  of  public  law,  which  is 
recognized  by  all  civilized  nations,  when  territory  is  ceded 
by  one  State  to  another.  The  obligation,  therefore,  to  pro- 
tect private  rights  of  property  devolved  upon  the  United 
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States,  without  any  formal  declaration  to  that  effect.  But, 
in  recognition  of  this  obligation,  Mexico  obtained  from  the 
United  States,  in  the  treaty  of  cession,  an  express 
stipulation  for  such  protection.  And  the  term  property, 
as  applied  to  lands  and  as  used  in  the  treaty,  comprehends 
every  species  of  title,  perfect  or  imperfect;  "it  embraces," 
says  Chief  Justice  Marshall,  "  those  rights  which  are  execu- 
tory as  well  as  those  which  are  executed."  The  United 
States,  therefore,  took  California  bound  by  the  established 
principles  of  public  law,  and  by  express  stipulation  of  the 
treaty,  to  protect  all  private  rights  of  property  of  the  in- 
habitants. The  obligation  rested  for  its  fulfillment  in  the 
good  faith  of  the  Government,  and  required  legislative  action. 
It  could,  therefore,  only  be  discharged  in  such  manner,  and 
at  such  times  and  upon  such  conditions,  as  Congress  might 
in  its  discretion  direct.  In  its  discharge,  such  action  was 
required  as  would  enable  the  inhabitants  to  assert  and  main- 
tain their  rights  to  their  property  in  the  Courts  of  the 
country  as  fully  and  absolutely  as  though  their  titles  were 
derived  directly  from  the  United  States.  Where  the  titles 
were  imperfect,  and  such  was  the  condition  of  nearly  all  the 
titles  held  in  the  country,  further  action,  by  way  of  confirm- 
ation or  release  from  the  new  government,  was  essential. 
With  respect  to  all  such  titles,  and  indeed,  with  respect  to 
all  matters  dependent  upon  executory  engagements  of  the 
government,  the  ordinary  Courts  of  the  United  States, 
whether  of  Law  or  Equity,  were  entirely  powerless;  they 
were  without  jurisdiction,  and  utterly  incompetent  to  deal 
with  them. 

By  the  Act  of  March  3d,  1851,  the  legislative  department 
prescribed  the  mode  in  which  the  provisions  of  the  treaty 
should  be  carried  out,  and  the  obligations  of  the  Govern- 
ment to  the  former  inhabitants  discharged,  so  far  as  their 
rights  respected  the  territory  acquired;  and  thus  provided 
the  means  of  separating  their  property  from  the  public  do- 
main. That  act  created  a  Commission  of  three  persons,  to 
be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  for  the  express  purpose  of  ascer- 
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taining  and  settling  private  land  claims  in  the  State.  It 
gave  a  secretary  to  the  Commission,  skilled  in  the  Span- 
ish and  English  languages,  to  act  as  interpreter  and  to 
keep  a  record  of  its  proceedings.  It  provided  an  agent, 
learned  in  the  law  and  skilled  in  those  languages,  to 
superintend  the  interests  of  the  United  States,  and  it  was 
made  his  duty  to  attend  the  meetings  of  the  Commissioners, 
to  collect  testimony  on  behalf  of  the  United  States,  and  to 
be  present  on  all  occasions  when  the  claimant,  in  any  case, 
took  depositions.  To  the  Commission,  every  person  claim- 
ing lands  in  California,  by  virtue  of  any  right  or  title  de- 
rived from  the  Spanish  or  Mexican  governments,  was  re- 
quired, on  pain  of  forfeiting  his  land,  to  present  his  claim, 
together  with  the  documentary  evidence  and  testimony 
upon  which  he  relied  in  its  support.  The  Commission- 
ers while  sitting  as  a  board,  and  at  their  chambers,  were 
authorized  to  administer  oaths  and  take  depositions  in  any 
case  pending  before  them.  The  testimony  was  to  be  re- 
duced to  writing,  and  recorded  in  books  provided  for  that 
purpose.  The  Commissioners  were  obliged  to  hear  every 
case,  and  decide  upon  the  validity  of  the  claim,  and,  within 
thirty  days  after  their  decision,  to  certify  the  same,  with  the 
reasons  on  which  it  was  founded,  to  the  District  Attorney  of 
the  district.  The  act  provided  also  for  a  review  of  the  de- 
cision of  the  Commissioners,  upon  petition  of  the  claimant 
or  the  District  Attorney,  setting  forth  the  grounds  upon 
which  the  validity  or  invalidity  of  the  claim  was  asserted. 
To  the  petition  an  answer  was  required  from  the  contestant,, 
whether  claimant  or  the  United  States.  Subsequently,  in 
August,  1852,  the  act  was  changed  in  this  particular,  and, 
when  a  decision  was  rendered  by  the  Commissioners,  they 
were  required  to  prepare  two  certified  transcripts  of  their 
proceedings  and  decision,  and  of  the  papers  and  evidence 
upon  which  the  same  were  founded — one. of  which  was  to 
be  transmitted  to  the  Attorney-General,  and  the  other  filed 
with  the  Clerk  of  the  District  Court,  and  this  filing  operated 
as  an  appeal  on  behalf  of  the  party  against  whom  the  de- 
cision was  rendered.  In  case  the  decision  was  against  the 


13 

United  States,  the  Attorney-General,  within  six  months 
after  receiving  the  transcript,  was  required  to  cause  a  no- 
tice to  be  filed  with  the  Clerk  that  the  appeal  would  be 
prosecuted,  or  it  was  to  be  regarded  as  dismissed. 

Upon  the  review  by  the  District  Court  upon  the  petition 
or  appeal,  not  merely  the  evidence  before  the  Commission- 
ers was  considered,  but  further  evidence  could  be  taken  by 
either  the  claimant  or  the  Government;  so  that,  in  fact,  the 
whole  matter  was  heard  anew,  as  upon  an  original  proceed- 
ing. From  its  decision,  an  appeal  lay  to  the  Supreme 
Court  of  the  United  States. 

As  thus  seen,  the  most  ample  powers  were  vested  in  the 
Commissioners  and  the  District  Court  to  inquire  into  the 
merits  of  every  claim;  and  they  were  not  restricted  in 
their  deliberations  by  any  narrow  rules  of  procedure  or 
technical  rules  of  evidence,  but  could  take  into  considera- 
tion the  principles  of  public  law  and  of  equity  in  their 
broadest  sense.  When  the  claim  was  finally  confirmed,  the 
act  provided  for  its  survey  and  location,  and  the  issue  of  a 
patent  to  the  claimant.  The  decrees  and  the  patents  were 
intended  to  be  final  and  conclusive  of  the  rights  of  the  par- 
ties, as  between  them  and  the  United  States.  The  act,  in 
declaring  that  they  should  only  be  conclusive  between  the 
United  States  and  the  claimants,  did,  in  fact,  declare  that 
as  between  them  they  should  have  that  character. 

Here,  then,  we  have  a  special  tribunal,  established  for 
the  express  purpose  of  ascertaining  and  passing  upon  pri- 
vate claims  to  land  derived  from  Spanish  or  Mexican  au- 
thorities, clothed  with  ample  powers  to  investigate  the  sub- 
ject and  determine  the  validity  of  every  claim,  and  the  proprie- 
ty of  its  recognition  by  the  Government,  capable  as  any  Court 
could  possibly  be  made  of  detecting  frauds  connected  with 
the  claim,  and  whose  first  inquiry  in  every  case  was  neces- 
sarily as  to  the  authenticity  and  genuineness  of  the  docu- 
ments upon  which  the  claim  was  founded. 

We  have  a  special  jurisdiction  of  a  like  nature  in  the 
District  Court  to  review  the  decision  made  by  the  Commis- 
sion, and  investigate  anew  the  claim.  We  have  principles 
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prescribed  for  the  government  of  both  Commission  and 
Court  in  these  cases,  and  of  the  Supreme  Court,  upon  ap- 
peal from  their  decisions,  not  applicable  in  ordinary  pro- 
ceedings, either  at  law  or  in  equity.  And,  as  already 
stated,  every  person  claiming  land  in  the  State  was  required 
to  present  his  claim  for  investigation.  The  onerous  duty 
thus  thrown  upon  him  was  relieved  of  its  oppressive  char- 
acter by  the  accompanying  assurance,  that,  when  his  claim 
was  adjudged  valid,  the  adjudication  should  be  final  and 
conclusive. 

On  principle,  such  adjudications  cannot  be  reviewed  or 
defeated  by  a  Court  of  Equity,  upon  any  suggestion  that 
the  Commissioners  and  Court  misapprehended  the  law,  or 
were  mistaken  as  to  the  evidence  before  them,  even  if  that 
consisted  of  fabricated  papers  supported  by  perjured  testi- 
mony. The  very  questions  presented  by  the  present  bill 
were  necessarily  involved  in  the  proceeding  before  the  Com- 
missioners and  the  District  Court,  and  the  credibility  of  the 
testimony  offered  was  a  matter  considered  by  them.  Whether 
the  grant  produced  by  the  claimant  was  genuine,  and  the 
claim  resting  thereon  was  entitled  to  confirmation,  were  the 
points  at  issue.  The  bill  avers  that  the  alleged  grant  was 
not  genuine  because  it  was  ante-dated.  But  the  genuine- 
ness of  the  document  was  the  matter  sub  judice,  and  could 
not  have  been  established,  and  the  claim  based  upon  it 
affirmed,  except  by  evidence  satisfactory  to  the  Commission 
and  Court,  that  it  was  made  at  the  time  stated. 

It  is  to  no  purpose  in  such  case  to  invoke  the  doctrine 
that  fraud  vitiates  all  transactions,  even  the  most  solemn, 
and  that  a  Court  of  Equity  will  set  aside  or  enjoin  the 
enforcement  of  the  most  formal  judgments  when  obtained 
by  fraud.  The  doctrine  of  equity  in  this  respect  is  not 
questioned  ;  it  is  a  doctrine  of  the  highest  value  in  the 
administration  of  justice,  and  its  assertion  in  proper  cases  is 
essential  to  any  remedial  system  adequate  to  the  necessities 
of  society.  But  it  cannot  be  invoked  to  reopen  a  case  in 
which  the  same  matter  has  been  once  tried,  or  so  put  in 
issue  between  the  parties  that  it  might  have  been  tried. 


15 

The  judgment  rendered  in  such  a  case  is  itself  the  highest 
evidence  that  the  alleged  fraud  did  not  exist,  and  estops  the 
parties  from  asserting  the  contrary.  It  is  afterwards  mere 
assumption  to  say  that  the  fraud  was  perpetrated.  The 
judgment  has  settled  the  matter  otherwise;  it  is  resjudicata. 

The  frauds  for  which  Courts  of  Equity  will  interfere  to 
set  aside  or  stay  the  enforcement  of  a  judgment  of  a  Court 
having  jurisdiction  of  the  subject-matter  and  the  parties, 
must  consist  of  extrinsic  collateral  acts  not  involved  in  the 
consideration  of  the  merits.  They  must  be  acts  by  which 
the  successful  party  has  prevented  his  adversary  from  pre- 
senting the  merits  of  his  case,  or  by  which  the  jurisdiction 
of  the  Court  has  been  imposed  upon. 

All  litigants  are  equally  entitled  to  justice  from  the  tri- 
bunals of  the  country;  they  have  equally  a  right  to  an 
impartial  judge;  they  can  claim  equal  opportunities  of 
producing  their  testimony  and  presenting  their  case,  and 
they  can  equally  have  the  advocacy  of  counsel.  When- 
ever one  party  by  any  contrivance  prevents  his  adversary 
from  having  this  equality  with  him  before  the  Courts,  he 
commits  a  fraud  upon  public  justice,  which,  resulting  in 
private  injury,  may  be  the  ground  of  equitable  relief 
against  the  judgment  recovered.  Thus,  if,  through  his  in- 
strumentality, the  witnesses  of  his  adversary  be  forcibly 
detained  from  the  Court,  or  bribed  to  disobey  its  subpoena, 
or  the  testimony  of  his  adversary  be  secreted  or  purloined, 
or  if  the  citation  to  him  be  given  under  such  circumstances 
as  to  defeat  its  purpose,  a  fraud  is  committed,  for  which 
relief  will  be  granted  by  a  Court  of  Equity,  if  it  produce 
injury  to  the  innocent  party.  Any  conduct  of  the  kind 
mentioned  would  tend  to  prevent  a  fair  trial  on  the  merits, 
and  thus  to  deprive  the  innocent  party  of  his  rights.  So,  if 
a  judge  sit  when  disqualified  from  interest  or  consanguinity; 
if  the  litigation  be  collusive;  if  the  parties  be  fictitious; 
if  real  parties  affected  are  falsely  stated  to  be  before  the 
Court,  the  judgment  recovered  may  be  set  aside,  or  its 
enforcement  restrained,  for  in  all  these  cases  there  would  be 
the  want  of  the  judicial  impartiality  or  the  actual  litigation 
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which  is  essential  to  a  valid  judicial  determination.  To 
every  such  case  the  words  of  the  jurist  would  be  appli- 
cable: Fabula,  non  judicium,  hoc  est  ;  in  scena,  non  in  foro, 
res  agitur. 

The  credibility  of  testimony  given  in  a  case,  bearing  up- 
on the  issue,  is  not  an  extrinsic  collateral  act,  but  is  a  matter 
involved  in  the  consideration  of  the  merits;  and  the  intro- 
duction of  false  testimony,  known  or  shown  to  be  so,  does 
not  afreet  the  validity  of  the  judgment  rendered.  In  every 
litigated  case  where  the  interests  involved  are  large,  there 
is  generally  conflicting  evidence.  Witnesses  looking  at  the 
same  transaction  from  different  standpoints,  give  different 
accounts  of  it.  The  statements  of  some  are  unconsciously 
affected  by  their  wishes,  hopes,  or  prejudices.  Some,  from 
defective  recollection,  will  blend  what  they  themselves  saw 
or  heard  with  what  they  have  received  from  the  narration 
of  others.  Uncertainty  as  to  the  truth  in  a  contested  case 
will  thus  arise  from  the  imperfection  of  human  testimony. 
In  addition  to  this  source  of  uncertainty  may  be  added  the 
possibility  of  the  perjury  of  witnesses,  and  the  fabrication  of 
documents.  The  cupidity  of  some  and  the  corruption  of 
others  may  lead  to  the  use  of  these  culpable  means  of  gain- 
ing a  cause.  But  every  litigant  enters  upon  the  trial  of  a 
cause,  knowing  not  merely  the  uncertainty  of  human  testi- 
mony when  honestly  given,  but  that,  if  he  has  an  unscrupu- 
lous antagonist,  he  may  have  to  encounter  frauds  of  this 
character.  He  takes  the  chances  of  establishing  his  case 
by  opposing  testimony,  and  by  subjecting  his  opponent's 
witnesses  to  the  scrutiny  of  a  searching  cross-examination. 
The  case  is  not  the  less  tried  on  its  merits,  and  the  judgment 
rendered  is  none  the  less  conclusive,  by  reason  of  the  false 
testimony  produced.  Thus,  if  an  action  be  brought  upon  a 
promissory  note,  and  issue  be  joined  on  its  execution  and 
judgment  go  for  the  plaintiff',  and  there  is  no  appeal,  or  if 
an  appeal  be  taken,  and  the  judgment  be  affirmed,  the  judg- 
ment is  conclusive  between  the  parties,  although,  in  fact,  the 
note  may  have  been  forged  and  the  witnesses  who  .proved  its 
execution  may  have  committed  perjury  in  their  testimony. 
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The  rules  of  evidence,  the  cross-examination  of  witnesses,  and 
the  fear  of  criminal  prosecution  with  the  production  of 
counter  testimony,  constitute  the  only  security  afforded  by 
law  to  litigants  in  such  cases.  A  Court  of  Equity  could  not 
afterwards  interfere  upon  an  allegation  of  the  forgery  and 
false  testimony,  for  that  would  be  to  reopen  the  case  to  a 
trial  upon  the  execution  of  the  note,  which  had  already  been 
sub  judice,  and  passed  into  judgment. 

These  views  are  in  consonance  with  the  adjudged  cases. 
We  have  looked  in  vain  through  all  those  cited  by  the 
learned  associate  counsel  in  the  Throckmorton  Case  for  any- 
thing infringing  upon  them.  In  the  Duchess  of  Kingston's 
Case,  the  sentence  of  the  Spiritual  Court  was  held  to  be 
fraudulent  and  void,  because  obtained  by  collusion  of  the 
parties.  And,  in  giving  the  opinion  of  the  judges  to  the 
House  of  Lords,  Chief  Justice  De  Grey  observed  that,  al- 
though a  judgment  was  conclusive  evidence  upon  the  point 
involved,  and  could  not  be  impeached  from  within,  yet,  like 
all  other  acts  of  the  highest  judicial  authority,  could  be  im- 
peached from  without,  and  that  fraud  was  an  extrinsic  col- 
lateral act  which  vitiated  the  most  solemn  proceedings  of 
Courts  of  Justice. 

In  the  Shedden  Case,  (1  Macqueen,  535)  the  question  was 
whether  a  judgment  of  the  Court  of  Sessions  of  Scotland 
against  the  legitimacy  of  the  plaintiff,  affirmed  by  the 
House  of  Lords,  could  be  attacked  in  another  suit  in  the 
inferior  Court,  and  treated  as  a  nullity  for  collusive  suppres- 
sion of  proof  which  would  have  established  his  parents'  mar- 
riage. The  House  of  Lords  held  that  the  judgment  could 
be  thus  attacked,  but  that  the  allegations  of  fraud  and  col- 
lusion in  the  case  were  not  sufficiently  specific,  pointed,  and 
relevant  to  be  admitted  to  proof.  Opinions  in  the  case  were 
given  by  the  Chancellor  and  two  of  the  Law  Lords, 
Brougham  and  St.  Leonards.  The  judgment  of  the  House 
of  Lords,  said  Brougham,  was  to  be  "  dealt  with  in  the  in- 
ferior Court  before  which  its  merits  were  brought ;  that  is 
to  say,  not  the  merits  of  the  judgment,  but  the  merits  of 
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the  parties  who  had  so  fraudulently  obtained  it — the  ques- 
tion being,  was  it  a  real  judgment  or  not .?  For  that  is  the 
only  question  in  such  cases,  and  that  is  the  question  in  this 
case." 

In  Fermor's  Case,  (2  Coke,  77)  the  tenant  continued  to 
pay  rent  to  his  landlord  after  he  had  levied  a  fine  with  proc- 
lamation to  bar  the  inheritance,  and  thus  kept  the  latter  in 
ignorance  of  that  proceeding.  The  tenant  attempting,  after 
the  expiration  of  the  lease,  to  hold  the  property  on  the 
ground  that  the  right  of  the  landlord  was  barred  by  the 
lapse  of  time  allowed  by  statute  to  make  an  entry  or  bring 
his  action  after  the  fine,  the  Court,  upon  a  bill  filed  for 
relief,  held  that  he  was  not  barred,  by  reason  of  the 
deception  practiced  upon  him.  The  payment  of  the  rent 
was  in  fact  a  declaration  by  the  tenant  that  his  relation  to 
the  landlord  had  not  changed,  and  operated  as  a  fraud  pre- 
venting the  latter  from  asserting  his  rights. 

Great  stress  is  placed  by  the  learned  associate  counsel 
upon  these  last  two  cases,  but  it  is  evident,  from  the  statement 
we  have  made,  that  the  fraud  alleged  in  both  cases  was  an 
extrinsic  collateral  act  which  prevented  the  complaining 
party,  in  the  one  instance,  from  having  the  merits  of  his 
case  considered,  and  in  the  other  instance,  from  taking  pro- 
ceedings for  his  protection.  So  in  all  the  other  cases, 
extrinsic  collateral  acts  of  fraud  will  be  found  to  constitute 
the  grounds  upon  which  the  Court  has  acted.  And  on 
principle  it  must  be  so,  for  if  the  merits  of  a  case  could  be 
a  second  time  examined  by  a  new  suit,  upon  a  suggestion  of 
false  testimony,  documentary  or  oral,  in  the  first  case  there 
would  be  no  end  to  litigation.  The  greater  the  interests 
involved  in  a  suit,  the  severer  generally  the  contention;  and 
in  the  majority  of  such  cases,  the  recovery  of  judgment 
would  be  the  occasion  of  a  new  suit  to  vacate  it,  or  restrain 
its  enforcement.  If  the  present  bill  could  be  sustained 
upon  the  grounds  alleged,  and  we  should  set  aside  the  decree 
of  the  District  Court,  a  new  bill  might  years  hence  be  filed 
to  annul  our  judgment  and  reinstate  the  original  decree, 
on  the  same  grounds  urged  in  this  casef  that  fabricated 
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papers  and  false  testimony  had  been  used  before  us,  which 
eluded  the  scrutiny  of  the  counsel  and  escaped  our  detec- 
tion. Of  course,  under  such  a  system  of  procedure,  the 
settlement  of  land  titles  in  the  State  would  be  postponed 
indefinitely,  and  the  industries  and  improvements  which 
require  for  their  growth  the  assured  possession  of  land, 
would  be  greatly  paralyzed. 

For  the  reasons  stated,  we  are  of  opinion  that  there  is  no 
ground  of  fraud  presented  by  the  bill  for  the  interference  of 
a  Court  of  Equity  with  the  decree  of  confirmation  rendered 
by  the  District  Court.  It  is  upon  that  ground  alone  that 
the  bill  proceeds.  It  is  not  a  bill  of  review  for  new  matter, 
discovered  since  the  decree.  A  bill  of  that  character  dan 
only  be  filed  by  leave  of  the  Court;  and  that  cannot  be  ob- 
tained without  a  showing  that  the  new  matter  could  not 
have  been  used  in  the  original  cause,  and  could  not  previously 
have  been  ascertained  by  reasonable  diligence.  It  does  not 
lie  where  the  decree  in  the  original  cause  was  obtained  by 
consent,  or  where  objections  to  the  decree  rendered  were 
subsequently  withdrawn  and  consent  was  given  to  its  execu- 
tion. And  it  can  only  be  allowed  by  a  Court  possessing 
the  power,  upon  a  review  of  the  case,  to  determine  the 
rights  of  the  parties  to  the  property,  or  in  the  matter 
involved,  or,  at  least,  authorized  to  remit  the  case  to  a  tri- 
bunal having  adequate  jurisdiction  for  that  purpose.  The 
present  bill  was  not  filed  upon  leave;  and  this  Court  pos- 
sesses no  power  to  determine  the  right  of  the  claimant,  upon 
any  review  of  the  case,  to  a  confirmation  of  his  claim,  and  the 
only  tribunal  to  which  such  a  determination  could  be  re- 
mitted has  long  since  ceased  to  exist. 

But  there  are  other  and  equally  potential  grounds  against 
the  maintenance  of  the  present  suit.  The  Land  Commis- 
sion and  the  District  Court,  though  exercising  a  special 
jurisdiction,  were  invested  with  very  large  and  extensive 
powers.  They  were  not,  as  already  stated,  bound  in  their 
decisions  to  any  strict  rules  of  technical  law,  but  could  be 
governed  by  the  principles  of  equity  in  their  widest  scope. 
The  result  of  their  inquiries  was  to  guide  the  Government 
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in  the  discharge  of  its  treaty  obligations.  Considerations, 
therefore,  which  could  not  be  presented  to  ordinary  tribu- 
nals, might  very  properly  be  regarded  by  them. 

After  the  determination  of  the  Commissioners,  if  against 
the  United  States,  the  control  of  the  proceedings  was  placed 
with  the  Attorney-General.  It  rested  with  him  exclusively 
to  determine  whether  the  appeal  from  the  Commissioners, 
taken  by  filing  a  copy  of  the  transcript  with  the  Clerk  of  the 
District  Court,  should  be  prosecuted  or  dismissed.  So  also 
when  an  appeal  was  taken  from  the  decree  of  the  District 
Court,  he  could,  in  the  same  way,  direct  its  prosecution  or  dis- 
missal. Considerations  of  policy,  as  well  as  of  strict  right, 
might  be  deemed  by  him  sufficient  to  control  his  action  in  this 
respect.  In  coming  to  a  determination  on  the  subject,  he  was 
not  restricted  to  an  examination  of  the  transcript  transmitted 
to  him:  he  could  look  into  the  archives  of  the  former  govern- 
ment, the  reports  of  officers  previously  appointed  to 
examine  into  the  subject  of  the  land  titles  of  the  State,  the 
records  of  the  Land  Department  at  Washington,  and  any 
correspondence  existing  between  Mexico  and  the  United 
States  respecting  the  title.  His  power  was  unlimited,  and 
the  propriety  or  legality  of  his  action  in  any  case  was  not 
the  subject  of  review  by  any  tribunal  whatever,  and  it  could 
only  be  revoked  by  the  appellate  Court  upon  his  own  appli- 
cation. 

In  the  case  of  Yorba,  the  appeal  from  the  decree  of  con- 
firmation, rendered  by  the  District  Court,  was  dismissed  upon 
notice  of  the  Attorney-General  that  the  appeal  would  not 
be  prosecuted,  and  thereupon  the  decree  became  final.  The 
decree  was  thus  assented  to  by  the  highest  legal  officer  of 
the  Government,  specially  charged  with  supervision  over 
the  subject.  The  validity  of  the  decree,  and  of  the  grant 
upon  which  the  claim  of  Yorba  was  founded,  was  thus  for- 
ever put  at  rest.  From  that  day  it  could  never  be  success- 
fully questioned  in  any  form  of  procedure,  or  by  any  tri- 
bunal known  to  our  laws.  It  was  a  closed  question  for  all 
time. 

But  this  is  not  all.   The  defendants  purchased  their  i  nterests 
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after  the  final  decree.  They  are  charged  in  the  bill,  it  is  true, 
generally,  with  notice  of  the  alleged  frauds  of  the  claimant; 
but  how,  or  where,  or  in  what  manner  they  had  notice,  is  not 
averred.  The  vagueness  of  the  allegation  gives  it  only  the 
weight  of  mere  clamor.  But,  assuming  that  the  defend- 
ants had  sufficient  notice  to  put  them  upon  inquiry,  they 
had  at  the  same  time  notice  of  the  decree,  which  was  an  ad- 
judication— the  highest  possible  evidence — that  the  alleged 
frauds  had  no  actual  existence,  and  that  to  this  adjudica- 
tion the  Government,  through  its  Attorney-General,  had 
consented.  They  had  a  right,  therefore,  to  rely  implicitly 
upon  the  decree,  and  rest  in  confidence  upon  the  assurance 
of  its  finality,  given  by  the  only  officer  of  the  United  States 
who  could  question  it.  They  can,  therefore,  justly  insist 
upon  protection  in  the  property  purchased;  and  no  Court  of 
Equity,  under  the  circumstances,  would  lend  its  aid  to  the 
commission  of  so  great  a  wrong  as  the  destruction  of  their 
title. 

Where  the  District  Attorney  of  this  district  obtains 
authority  to  institute  in  the  name  of  the  United  States  a 
suit  for  that  purpose,  we  are  not  informed.  There 
is  no  law  of  Congress  which  requires  it  or  allows  it;  and  we 
have  sought  in  vain  for  the  power  of  the  Attorney-General 
to  direct  it.  That  officer  can,  it  is  true,  institute  or  direct 
the  institution  of  suits  for  the  revocation  and  cancellation  of 
patents  of  lands  belonging  to  the  United  States,  issued  upon 
false  and  fraudulent  representations  to  the  executive  officers 
of  the  Land  Department,  or  upon  their  misconstruction  of 
the  law.  He  is  the  legal  adviser  of  the  heads  of  the 
executive  departments,  and  if  they  are  fraudulently  im- 
posed upon,  or  have  mistaken  the  law,  he  can  take  the 
necessary  legal  proceedings  to  recall  the  results  of  their 
action.  But  that  is  a  very  different  matter  from  instituting 
or  directing  proceedings  to  vacate  or  recall  patents  founded 
upon  decrees  of  a  Commission  or  Court  exercising  a  special 
and  exclusive  jurisdiction  over  the  subjects  investigated, 
where  the  law  declares  that  such  decrees  shall  be  final  and 
conclusive  between  the  parties,  and  to  which  decrees  the 
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decrees  established  the  obligation  of  the  United  States  to 
the  claimants  under  the  treaty,  and  if  the  legislative  depart- 
ment, which  authorized  the  proceedings  before  the  Com- 
mission and  Court,  be  satisfied  with  the  result,  it  is  difficult 
to  see  upon  what  pretense  the  Attorney-General  can  seek 
to  disturb  it.  If  the  Attorney  -  General,  by  virtue  of  his 
office,  possesses  any  such  extraordinary  power,  as  claimed 
in  the  case,  to  disregard  the  action  of  his  predecessor,  and 
to  renew  litigation  at  his  pleasure  respecting  the  titles  of  a 
whole  people,  upon  a  suggestion  that  false  testimony  may 
have  been  used  in  the  original  proceedings,  the  security 
which  the  holders  of  patents  from  the  Government  issued 
upon  such  decrees,  have  hitherto  felt  in  their  possessions, 
is  unfounded  and  delusive.  We  must  have  further  evidence 
than  is  presented  to  us,  before  we  can  admit  the  existence  of 
a  power  so  liable  to  abuse,  and  so  dangerous  to  the  peace  of 
the  community. 

But  if  we  admit  that  the  Attorney-General  is  authorized 
to  direct  the  institution  of  a  suit  like  the  present,  in  the 
name  of  the  United  States,  and  that  the  District  Attorney 
has  been  thus  directed,  his  power  in  this  respect  must  be 
exercised  in  subordination  to  those  rules  of  procedure  and 
those  principles  of  equity  which  govern  private  litigants 
seeking  to  avoid  a  previous  judgment  against  them.  The 
United  States,  by  virtue  of  their  sovereign  character,  may 
claim  exemption  from  legal  proceedings,  but  when  they  en- 
ter the  Courts  of  the  country  as  a  litigant  they  waive  this 
exemption,  and  stand  on  the  same  footing  with  private  in- 
dividuals. Unless  otherwise  provided  by  statute,  the  same 
rules  as  to  the  admissibility  of  evidence  are  then  applied  to 
them  ;  the  same  strictness  as  to  motions  and  appeals  is  en- 
forced ;  they  must  move  for  a  new  trial  or  take  an  appeal 
within  the  same  time  and  in  like  manner,  and  they  are 
equally  bound  to  act  upon  evidence  within  their  reach. 
And,  when  they  go  into  a  Court  of  Equity,  they  must 
equally  present  a  case  by  allegation  and  proof  entitling 
them  to  equitable  relief. 
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Although,  on  grounds  of  wise  public  policy,  no  statute  of 
limitations  runs  against  the  United  States,  and  no  laches  iii 
bringing  a  suit  can  be  imputed  to  them,  yet  the  facility  with 
which  the  truth  could  originally  have  been  shown  by  them  if 
different  from  the  finding  made  ;  the  changed  condition  of 
the  parties  and  of  the  property  from  lapse  of  time  ;  the  diffi- 
culty,-from  this  cause,  of  meeting  objections  which  might, 
perhaps,  at  the  time,  have  been  readily  explained  ;  and  the 
acquisition  of  interests  by  third  parties  upon  faith  of  the 
decree,  are  elements  which  will  always  be  considered  by 
the  Court  in  determining  whether  it  be  equitable  to  grant 
the  relief  prayed.  All  the  attendant  circumstances  of  each 
case  will  be  weighed,  that  no  wrong  be  done  to  the  citizen, 
though  the  Government  be  the  suitor  against  him. 

The  bill  in  the  present  case  not  only  does  not  disclose,  as 
already  shown,  any  extrinsic  collateral  acts  of  fraud  con- 
stituting grounds  for  equitable  relief,  but  alleges  that  the 
ante-dating  of  the  grant  and  act  of  juridical  possession, 
which  form  the  gravamen  of  complaint,  appear  on  the  face 
of  the  original  documents  on  file  in  the  archives  in  the 
custody  of  the  Surveyor-General  of  the  United  States.  If 
this  be  so,  the  Law  Agent  should  have  shown  the  fact  by 
the  production  of  the  originals.  He  should  have  inspected 
original  documents  in  all  cases  where  copies  alone  were 
offered  by  the  claimant,  whether  suspicions  were  excited  or 
not  as  to  their  genuineness.  The  law  of  Mexico  with 
respect  to  the  alienation  of  her  public  lands  was  well  known 
at  the  time.  It  had  been  the  subject  of  reports  to  the  Gov- 
ernment by  agents  employed  to  look  into  the  grants  of  the 
former  government,  and  of  consideration  and  comment  by 
the  Courts  in  numerous  instances.  That  law  pointed  out 
the  proceedings  required  for  the  acquisition  of  titles  of  land 
from  Mexico,  and  showed  that  a  record  of  them  was  required 
to  be  kept.  That  record  was  in  the  possession  of  the  United 
States,  and  should  have  been  examined  by  the  Law  Agent 
of  the  Government  whenever  any  of  its  entries  or  docu- 
ments were  the  foundation  of  a  claim.  He  was  appointed 
for  the  express  purpose  of  looking  after  and  protecting  the 
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interests  of  the  United  States.  The  allegation  that  the 
claimant  was  guilty  of  a  fraudulent  suppression  in  not  pro- 
ducing all  the  documents  in  the  archives  respecting  his 
title  is  puerile.  He  produced  all  that  was  necessary  to  pre- 
sent his  claim,  and  if  the  Law  Agent  was  not  satisfied  with 
them,  he  should  have  made  his  objection  at  the  time.  The 
archives  were  not  in  an  "  unsearchable  condition,"  as 
alleged,  until  1858,  but  even  if  they  had  been,  the  Law 
Agent  could  still  have  insisted  upon  the  production  of  the 
originals  for  inspection. 

After  the  archives  were  arranged  and  the  alleged  u  un- 
searchable condition"  ceased,  nearly  eighteen  years  elapsed 
before  the  present  bill  was  filed,  and  no  excuse  is  offered  for 
this  delay.  During  these  eighteen  years,  which  constitute 
a  period  equivalent  almost  to  a  century  in  other  countries, 
great  changes  in  the  condition  and  value  of  real  property  in 
the  State  have  occurred.  During  this  period,  the  original 
claimant,  who  might  perhaps  have  explained  the  alleged 
alteration  of  dates,  has  deceased,  and  third  parties  have  ac- 
quired his  interests,  and,  it  is  said,  have  made  valuable  and 
expensive  improvements  upon  the  property.  Courts  of 
Equity  will  not  entertain  a  suit  to  vacate  a  decree,  even  in 
case  of  palpable  frauds,  when  there  has  been  unnecessary 
delay  in  its  institution,  and  the  rights  of  third  parties,  as  in 
this  case,  have  intervened  in  reliance  upon  the  decree. 
Considerations  of  public  policy  require  prompt  action  in 
such  cases,  and  if,  by  delay  in  acting,  innocent  parties  have 
acquired  interests,  the  Courts  will  turn  a  deaf  ear  to  the  com- 
plaining party.  This  is  the  doctrine  of  equity,  irrespective  of 
any  statute  of  limitations,  and  irrespective  of  the  character  of 
the  suitor.  It  is  essential  that  this  doctrine  should  be  vigor- 
ously upheld  for  the  repose  of  titles  and  the  security  of 
property. 

It  only  remains  to  notice  the  allegations  of  the  bill  with 
respect  to  a  previous  grant  of  eleven  leagues,  stated  to  have 
been  obtained  by  the  claimant  from  the  Mexican  nation  in 
1840,  and  the  allegation  that  the  approved  survey  of  the 
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claim  confirmed  was  not  in  accordance  with  the  map  accom- 
panying the  grant,  aiid  the  act  of  juridical  possession. 

Whether  the  issue  of  a  previous  grant  to  the  claimant  for 
the  quantity  designated  would  have  disqualified  him  from 
receiving  a  second  grant,  was  a  question  of  law,  to  be  de- 
termined by  the  Commissioners  and  District  Court;  and 
any  error  committed  in  its  determination  could  only  be  cor- 
rected on  appeal.  And  the  allegation  of  fraudulent  con- 
cealment by  the  claimant  of  the  existence  of  the  prior  grant 
is  an  idle  one  in  the  face  of  the  fact  that  the  Mexican  law, 
of  which  the  Court  is  bound  to  take  notice,  required  a 
record  of  every  grant  to  be  kept,  and  that  this  record,  with 
other  public  property,  passed  to  the  United  Slates  on  the 
cession  of  the  country.  If  there  was  any  such  grant  as 
stated,  so  far  from  its  existence  being  concealed  by  the 
claimant,  the  evidence  of  its  existence  was  in  the  custody 
of  the  Government,  and  its  attention  had  been  specially  di- 
rected to  the  document  by  agents  appointed  to  ascertain 
what  grants  had  been  made  by  the  former  government, 
who  examined  the  records  and  reported  a  list  of  all  grants 
found  among  them.  Allegations  thus  in  conflict  with  the 
public  records  and  public  history  of  the  country  need  not 
be  specially  controverted  any  more  than  allegations  at  vari- 
ance with  the  settled  law.  A  fraudulent  concealment  by 
the  claimant  of  a  public  record,  never  in  his  possession,  but 
always  in  the  keeping  of  the  Government,  and  open  at  all 
times  to  the  inspection  of  the  world,  was  a  thing  impossible. 
The  bill  might  with  as  much  propriety  have  alleged  that 
the  claimant  concealed  from  the  Court  one  of  the  public 
statutes  of  the  country. 

As  to  the  alleged  error  in  the  survey  of  the  claim,  it  need 
only  be  observed  that  the  whole  subject  of  surveys  upon 
confirmed  grants,  except  as  provided  by  the  Act  of  1860, 
which  did  not  embrace  this  case,  was  under  the  control  of 
the  Land  Department,  and  was  not  subject  to  the  supervi- 
sion of  the  Courts.  Whether  the  survey  conforms  to  the 
claim  confirmed  or  varies  from  it,  is  a  matter  with  which 
the  Courts  have  nothing  to  do;  that  belongs  to  a  depart- 
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ment  whose  action  is  not  the  subject  of  review  by  the  judi- 
ciary in  any  case,  however  erroneous.  The  Courts  can  only 
examine  into  the  correctness  of  a  survey  when,  in  a  contro- 
versy between  parties,  it  is  alleged  that  the  survey  made  in- 
fringes upon  the  prior  rights  of  one  of  them;  and  can  then 
look  into  it  only  so  far  as  may  be  necessary  to  protect  such 
rights.  They  cannot  order  a  new  survey,  or  change  that 
already  made. 

It  follows,  from  the  views  we  have  expressed,  that  the  de- 
murrer to  the  bill  must  be  sustained;  and  as  no  amendment 
would  reach  the  principal  objection,  namely,  that  the  al- 
leged frauds  are  not  such  extrinsic  collateral  acts  as  would 
justify  the  interference  of  equity  with  the  decree  of  confirm- 
ation, the  bill  must  be  dismissed. 

The  principal  objection  to  the  bill  in  this  case  applies 
with  equal  force  to  the  bills  in  the  Throckmorton  and 
Carpentier  Oases,  and  the  demurrers  in  those  cases  will  also 
be  sustained,  and  the  bills  dismissed.  The  allegation  in 
the  Throckmorton  Case,  that  the  defendant  Howard  had 
notice  of  the  fabrication  of  the  papers  from  the  claimant, 
given  in  other  proceedings  before  the  Board,  and  other 
allegations  imputing  guilty  knowledge  to  him  and  to  the 
other  defendants,  are  too  vague  and  general  to  merit  con- 
sideration, made  as  they  are  in  a  bill  not  verified  and  only 
upon  information  and  belief.  The  District  Attorney  should 
at  least  have  stated  the  sources  of  his  information  and  the 
grounds  of  his  belief,  that  the  Court  might  see  that  the 
former  was  something  better  than  idle  rumor,  and  the 
latter  something  more  than  unfounded  credulity. 

The  defendant,  Howard,  has  filed  an  answer  denying 
under  oath,  generally,  and  specifically,  every  charge  against 
him,  but  by  stipulation  on  the  argument,  he  is  to  have  the 
benefit  of  the  decision  upon  the  demurrer. 

As  the  questions  presented  in  the  several  cases  are  of  vast 
importance  to  the  people  of  this  State,  the  District  Judge, 
whose  great  experience  in  the  examination  of  land  cases 
gives  weight  to  his  views,  will  read  a  concurring  opinion 
with  special  reference  to  the  Carpentier  Case. 
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Our  judgment  is,  that  the  demurrers  be  sustained  in  the 
three  cases,  and  the  bills  be  dismissed;  and  it  is  so  ordered. 

FIELD,   Presiding  Justice. 

We  concur: 

.  SAWYER,  Circuit  Judge. 
HOFFMAN,  District  Judge. 


OPINION 


JUDGE    HOFFMAN. 


IN  THE   CIRCUIT  COURT   OF   THE 

UNITED   STATES,   DISTRICT 

OF   CALIFORNIA. 


UNITED  STATES  v.  BENJAMIN  FLINT  ET  AL, 
UNITED  STATES  v.  SAM'L  R.  THROCKMORTON  ET  AL. 
UNITED  STATES  v.  HORACE  W.  CARPENTIER  ET  AL. 


JUDGE  HOFFMAN  delivered  the  following  concurring  opin- 
ion : 

As  the  principal  questions  involved  in  these  cases  are  the 
same,  they  have  been  argued  and  submitted  together. 

For  convenience  of  treatment,  I  have  confined  my  atten- 
tion, in  this  opinion,  to  the  case  of  U.  S.  ?;.  Carpentier  ;  but 
the  views  expressed  will  apply  to  all. 

THE  UNITED. STATES  ) 

vs. 
HORACE  W.   CARPENTIER  ET  ALS.     ) 

The  bill  in  this  case  in  substance  alleges  that  on  the  9th 
May,  1852,  Victor  Castro  and  Juan  Jos£  Castro  presented 
to  the  Board  of  Commissioners  for  ascertaining  and  settling 
private  land  claims  in  California,  a  petition  praying  a  con- 
firmation of  their  title  to  a  certain  sobrante  or  surplus  of 
lands  lying  between  the  Ranchos  of  San  Antonio,  San  Pablo, 
Pinole,  Moraga,  and  Valencia.  That  in  support  of  this  claim 
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the  defendant  Carpentier,  as  attorney  for  the  other  defend- 
ants, presented  to  the  Board  certain  documentary  proofs  in 
the  bill  particularly  mentioned. 

That  the  Board  of  Commissioners  considered  the  claim, 
and  on  the  3d  day  of  July,  1855,  rendered  an  opinion 
thereon,  and,  on  the  same  day,  rendered  a  final  decree 
therein,  adjudging  "the  claim  of  the  said  petitioners,  Juan 
Jos£  and  Victor  Castro,  to  be  valid,  and  decreeing  that  the 
same  be  and  is  hereby  confirmed." 

That  afterwards,  on  or  about  the  6th  day  of  February, 
1856,  a  certified  copy  of  said  proceedings  and  decree 
was  duly  filed  with  the  Clerk  of  the  United  States  District 
Court  for  the  Northern  District  of  California. 

That  on  the  4th  April,  1856,  a  notice  was  filed  from  the 
Attorney-General  of  the  United  States,  to  the  effect  that 
the  appeal  from  the  decision  of  the  Board  of  Commissioners 
would  be  prosecuted  by  the  United  States. 

That  on  the  6th  April,  1857,  a  further  notice  from  the 
Attorney-General  was  filed,  to  the  effect  that  the  appeal 
would  not  be  prosecuted  by  the  United  States,  and  on  the 
same  day  a  stipulation  was  signed  by  Wm.  Blanding,  Esq., 
District  Attorney,  and  by  the  attorney  for  the  claimants, 
consenting  that  the  appeal  be  withdrawn  and  dismissed. 
Upon  which  notice  and  stipulation  an  order  was  made  by 
the  District  Court,  dismissing  the  appeal  and  giving  leave 
to  the  claimants  to  proceed  under  the  decree  of  the  Board 
of  Commissioners  as  under  final  decree. 

That  since  said  date  no  other  proceedings  have  been  had 
in  said  case  or  claim. 

The  bill  further  charges  that  the  documentary  evidence 
so  presented  to  the  Board  by  the  claimants,  was  forged, 
fraudulent,  ante-dated,  and  fabricated — in  pursuance  of  a 
conspiracy  entered  into  by  Juan  Jose  and  Victor  Castro, 
Juan  B.  Alvarado,  and  Francisco  Arce,  whose  names  appear 
on  the  said  documents.  That  the  said  simulated  petition 
and  grant  were  so  forged,  fabricated,  and  ante-.dated  with 
the  full  knowledge  and  consent  of  the  defendants,  Carpen- 
tier and  Adams,  and  that  they  have,  from  the  date  of  said 
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forgery,  claimed 'and  asserted  title  to  the  said  Sobrante 
lands,  or  a  portion  thereof. 

The  bill  farther  charges,  that  in  the  proceedings  before 
the  Board,  the  defendants,  Carpentier,  Adams,  and  Castro, 
and  their  assistants,  intentionally  and  fraudulently  sup- 
pressed and  failed  to  present  to  the  said  Board  the  grants 
which  had  been  made  by  the  Government  of  Mexico  of 
the  said  ranches  of  San  Antonio,  San  Pablo,  Pinole, 
Moraga,  and  Valencia,  with  intent  to  conceal  from  the  Law 
Aarent  and  from  the  said  Commissioners  the  fact  that  the 

o. 

said  pretended  Sobrante  had  been  ante-dated  as  aforesaid, 
and  that  if  said  grants  had  been  presented,  it  would  have 
appeared  that  two  of  the  said  ranches  were  not  granted 
until  several  months  subsequently  to  the  date  of  the  said 
pretended  Sobrante  grant. 

That  by  the  said  fraudulent  misrepresentations,  conceal- 
ment, and  suppression,  the  Law  Agent  was  deceived  and 
misled,  and  the  United  States  deprived  of  all  opportunity 
to  contest  the  confirmation  of  said  grant,  on  the  grounds, 
aforesaid,  and  the  said  Commissioners  were  likewise  de- 
ceived and  misled,  and  induced  to  confirm  the  grant  to  the 
manifest  detriment  of  the  United  States. 

That  the  bill  further  avows  that  the  facts  aforesaid  were  not 
discovered  by  the  United  States  until  long  after  the  said 
grant  had  been  confirmed,  and  not  until  within  one  year  next 
preceding  the  filing  of  this  bill,  and  "that  said  facts  have 
been  derived  from  the  information  of  living  witnesses,  from 
an  examination  of  the  archives,  from  Court  records,  and 
from  other  sources." 

The  prayer  of  the  bill  is  that  by  the  decree  of  this  Court 
the  said  grant  be  declared  fraudulent  and  invalid,  and  that 
the  confirmation  thereof  was  obtained  by  fraud;  that  the 
dismissal  of  the  appeal  in  the  District  Court  was  obtained 
by  fraud;  that  said  grant  and  confirmation  be  annulled 
and  set  aside;  and  that  said  defendants,  and  each  of  them, 
be  forever  estopped  from  asserting  any  title  to  said  lands 
under  said  pretended  grant  or  decree  of  confimation,  pur- 
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chase,  or  possession;  and  that  the  same  are  public  lands  of 
the  United  States. 

The  defendants  have  demurred  to  the  bill  on  the  ground 
that  this  Court  has  no  jurisdiction  of  the  subject-matter  of 
the  suit. 

By  the  ninth  article  of  the  Treaty  of  Guadalupe  Hidalgo, 
it  was  stipulated  "that  Mexican  citizens  shall  be  maintained 
and  protected  in  the  free  enjoyment  of  their  liberty  and 
property,  and  secured  in  the  free  exercise  of  their  religion 
without  molestation." 

To  enable  the  United  States  to  fulfill  this  obligation,  it 
was  necessary  to  provide  means  for  ascertaining  what  lands 
in  the  ceded  territory  were  held  in  private  ownership,  and  of 
what  lands  the  title  passed  to  the  United  States. 

The  means  adopted  were  the  instrumentalities  and  pro- 
ceedings provided  in  the  Act  of  March  3d,  1851. 

Its  title  expresses  its  object.  It  is  entitled  "  An  Act  to 
ascertain  and  settle  private  land  claims  in  California." 

The  first  section  provides  that,  for  the  purpose  of  ascertain- 
ing and  settling  private  land  claims  in  California,  a  Commis- 
sion shall  be  constituted,  consisting  of  three  Commissioners, 
etc.  By  subsequent  sections,  it  is  made  the  duty  of  the 
Commissioners  to  examine  the  claims  submitted  to  them,  and 
to  decide  upon  their  validity,  and  rules  are  prescribed  by 
which  their  decisions  shall  be  governed. 

The  fourth  section  provides  for  the  appointment  of  a  Law 
Agent,  whose  special  duty  it  shall  be  "  to  superintend  the  in- 
terests of  the  United  States  "  in  the  premises,  to  attend  the 
meetings  of  the  Board,  to  collect  testimony  in  behalf  of  the 
United  States,  to  attend  at  the  taking  of  depositions  by  the 
claimants,  and  no  deposition  is  allowed  to  be  read  in  evi- 
dence unless  taken  on  notice  in  writing  to  the  agent  or  to 
the  District  Attorney,  if  the  case  is  appealed  to  the  District 
Court.  Other  sections  confer  upon  the  District  Court  juris- 
diction to  hear  the  cause  de  novo  on  appeal,  and  particularly 
prescribe  the  manner  in  which  appeals  shall  be  taken  and 
the  proceedings  conducted  ;  and  finally  the  right  of  appeal 
to  the  Supreme  Court  is  given  to  either  party.  • 
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The  final  decrees  rendered  by  the  Commissioners,  or  by 
the  District  or  Supreme  Courts,  or  any  patent  issued  under 
the  Act,  are  by  Section  15th  declared  to  be  conclusive 
between  the  United  States  and  the  said  claimants,  but  shall 
not  affect  the  interests  of  third  persons. 

The  submission  of  their  claims  to  the  tribunal  thus  con- 
stituted was  not  left  to  the  choice  of  the  claimants. 

By  Section  8,  each  and  every  person  claiming  lands  by 
virtue  of  any  right  or  title  derived  from  the  former  govern- 
ments of  California,  was  required  to  present  the  same, 
together  with  the  documentary  evidence  and  testimony  of 
witnesses  relied  on,  to  the  Board,  and  the  thirteenth  section 
declares  that  all  lands,  the  claims  to  which  shall  not  have 
been  presented  to  the  Commissioners  within  two  years  after 

the  date  of  the  act,  shall  be  deemed  held  and  considered  as 

• 

part  of  the  public  domain  of  the  United  States. 

This  act,  although  benevolently  designed,  has  in  its  prac- 
tical operation  imposed  a  grievous,  though  perhaps,  un- 
avoidable burden  upon  the  holders  of  Mexican  titles  in  this 
State.  They  have  been  subjected  to  the  expense  and  delay 
of  a  litigation  which,  after  the  lapse  of  more  than  twenty- 
five  years,  can  scarcely  be  said  to  have  terminated. 

To  whatever  criticisms  the  Act  of  1851  may  be  obnoxious, 
it  certainly  cannot  be  reproached  for  having  failed  to  guard 
the  interests  of  the  United  States  in  the  amplest  manner. 

The  appeals  to  the  District  Court  from  the  decisions  of 
the  Board  gave  to  both  parties,  in  every  case,  the  benefit  of 
a  trial  de  novo  on  the  merits,  with  the  unrestricted  right  to 
take  further  proofs.  Six  months  were  allowed  to  the  party 
against  whom  the  Board  had  decided,  to  determine  whether 
or  not  the  appeal  should  be  prosecuted.  From  the  decree 
of  the  District  Court  an  appeal  was  allowed  to  the  Supreme 
Court,  to  be  taken  at  any  time  within  five  years,  and  even 
when  the  cause  had  reached  the  Supreme  Court  it  might 
still  be  remanded  for  further  proof,  in  case  the  evidence 
with  regard  to  the  validity  of  the  claim  was  deemed  to  be 
unsatisfactory. 

United  States  v.  Teschmaker,  22  How.  392. 
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United  States  v.  Pico,  Ibid,  404. 
United  States  v.  Vallejo,  Ibid,  410. 
United  States  v.  Cambuston,  20  How.  59. 

Such  were  the  means  adopted  by  the  Political  Department 
of  the  Government  to  enable  it  to  discharge  its  treaty  obli- 
gations with  intelligence  and  justice.  It,  in  effect,  called  to 
its  assistance  the  Courts,  and  for  that  purpose  invested  them 
with  a  jurisdiction  in  all  respects  special  and  extraordinary, 
and  which,  except  for  the  act,  they  would  not  have  pos- 
sessed. 

Foster  v.  Neilson,  2  Pet.  314. 

United  States  v.  Arredondo.  6  Pet.  742. 

Beard  v.  Federy,  3  Wall.  492. 

The  treaty  is  a  contract  made  by  the  nation  acting  through 
the  political  branch  of  its  government.  Its  execution  is 
confided  to  that  branch  of  the  Government  alone.  And  un- 
til it  has  provided  the  means  and  ordained  the  mode  of  its 
execution,  no  Court  has  authority  to  decide  what  cases  fall 
within  its  provisions,  or  what  titles  the  United  States  is  bound 
to  respect. 

A  fortiori  must  the  ordinary  Courts  be  without  jurisdic- 
tion, when  the  political  power  has  confided  the  whole  sub- 
ject to  special  tribunals,  whose  final  decrees  it  has  declared 
shall  be  conclusive. 

In  the  case  of  United  States  v.  Arredondo,  (6  Pet.  742) 
Mr.  Chief  Justice  Marshall  says,  "  should  we  be  called  on 
to  decide  on  the  validity  of  a  title  acquired  by  any  Spanish 
grant  not  embraced  by  these  laws,"  (i.  e.  the  laws  of  1824 
and  1828,  which  conferred  the  special  jurisdiction)  "  we 
should  feel  bound  to  follow  the  course  pursued  in  Foster  v. 
Neilson,  in  relation  to  the  stipulation  in  the  eighth  article  of 
the  Florida  Treaty,  that  the  Legislature  must  execute  the 
contract  before  it  can  become  a  rule  for  this  Court." 

It  is  urged  that  a  Court  of  general  equity  jurisdiction 
may  take  cognizance  of  this  bill,  because  of  the  fraud  it 
alleges. 
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The  fraud  principally  relied  on  is  the  presentation  to  the 
Board  of  certain  documentary  evidences  of  title,  which  the 
parties  presenting  them  knew  to  be  forged  and  antedated. 

But  these  documents  were  presented  to  a  tribunal  created 
for  the  sole  purpose  of  investigating  and  deciding  upon 
their  validity;  and  of  this  genuineness  was  the  first  and  in- 
dispensable element.  The  question,  therefore,  presented  to 
this  Court  on  the  allegation  of  fraud,  is  precisely  the  ques- 
tion presented  to  the  Board  and  to  the  District  and  Su- 
preme Courts,  and  of  which  the  act  gave  to  those  tribunals 
exclusive  cognizance;  and  the  maintenance  by  this  Court  of 
its  jurisdiction  in  this  case  involves  the  assumption  of  the 
jurisdiction  to  review  and  reverse  the  final  decisions  of  the 
Board,  the  District  and  the  Supreme  Courts,  on  the  very 
issues  presented  for  their  determination. 

Nor  is  this  all.  The  jurisdiction  of  this  Court  is  not 
claimed  to  exist  by  reason  of  its  relation  to  the  District 
Court  as  a  superior  tribunal,  nor  because  the  law  has  com- 
mitted to  it  any  authority  to  pass  upon  titles  of  this  descrip- 
tion. 

Its  inherent  jurisdiction  as  a  Court  of  general  equity 
powers  is  alone  appealed  to.  But  if  it  derives  its  jurisdic- 
tion from  that  source  alone,  no  reason  is  perceived  why  the 
Attorney-General  might  not,  had  he  seen  fit,  have  invoked 
the  same  jurisdiction  in  any  State  Court  to  which  similar 
powers  have  been  confided.  And  the  anomaly  might  thus 
have  been  presented  of  a  State  Court  determining  the 
rights  and  duties  of  the  United  States  under  a  treaty,  and 
reviewing  and  reversing  the  decision  of  the  Supreme 
Court  of  the  United  States  on  a  subject-matter  of  exclu- 
sively national  concernment,  and  of  which  the  political  de- 
partment of  the  National  Government  or  the  tribunals  of 
its  selection  have  exclusive  cognizance. 

The  provision  in  the  Act  of  1851,  which  declares  the 
final  decrees  of  the  Board  and  of  the  District  and  Supreme 
Court  to  be  conclusive  as  between  the  United  States  and  the 
claimants,  has  already  been  cited. 

It  will  not  be  disputed  that,  if  the  allegations  in  this  bill 
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are  sufficient  to  show  jurisdiction,  every  case  heretofore 
decided  under  the  provisions  of  the  act  may  be  reopened 
for  examination  in  this  Court  on  its  merits,  whenever  the 
Attorney-General  or  those  to  whom  he  may  delegate  his 
authority  consider  themselves  justified  in  alleging  that  false 
and  fabricated  documentary  evidence  of  title  has  knowingly 
been  presented. 

Before  this  can  be  allowed,  we  must  first  deprive  the  clause 
in  the  act,  which  declares  that  final  decrees  made  under  its 
provisions  shall  be  conclusive,  of  all  significance  and  effect. 

It  is  urged,  however,  that  all  final  judgments  of  Courts  of 
competent  jurisdiction  are  conclusive,  and  that  the  conclu- 
siveness  attributed  by  the  act  to  final  decrees  in  this  class  of 
cases  is  no  greater  than  that  possessed  by  other  final  decrees. 
All  may  be  impeached  for  fraud  ;  for  "fraud  vitiates  the 
most  solemn  judgments." 

The  general  proposition  may  be  conceded,  but  the  ques- 
tion recurs  :  Is  the  fraud  charged  in  this  bill  such  as  a 
Court  of  general  equity  jurisdiction  can  take  cognizance  of 
under  the  circumstances  of  this  case,  and  such  as  will  de- 
stroy the  conclusiveness  of  the  final  decree  in  the  former 
proceedings  ? 

The  validity  of  an  alleged  Mexican  or  Spanish  claim  de- 
pends upon  the  genuineness  of  the  title-papers,  and  upon 
their  legal  effect  as  translative  of  title. 

The  first  is  the  most  difficult,  and  frequently  the  only 
point  in  controversy. 

To  deny  the  couclusiveness  of  the  decree  on  the  question 
of  genuineness  is  to  deny  it  on  the  principal  point  submit- 
ted for  adjudication. 

If  Mexico,  solicitous  to  secure  the  rights  of  its  citizens  of 
the  ceded  territory,  had  demanded  of  the  United  States 
what  means  the  latter  would  adopt  for  their  maintenance 
and  protection;  and  the  United  States  had  stipulated  in  the 
Treaty  that  the  means  should  be  those  provided  in  the  Act 
of  1851,  and  had  further  declared  that  the  investigation 
should  be  conducted  as  between  equal  litigants  -before  a 
Court  of  justice,  and  that  the  result  of  the  inquiry  should 
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be  conclusive  of  the  rights  of  both  parties — would  it  be 
compatible  with  good  faith  for  the  United  States  to  contend 
that  under  these  stipulations  there  was  tacitly  reserved  to 
itself  a  right,  not  conceded  to  its  antagonist,  to  reopen 
and  re-examine  before  a  tribunal"  not  mentioned  in  the 
Treaty  the  identical  questions  which  it  had  agreed  should 
be  finally  determined  in  another  mode;  and  that  it  could  do 
this  at  any  time,  however  remote  from  the  date  of  the  final 
determination,  and  no  matter  how  ample  had  been  its 
opportunities  for  investigation,  on  the  plea  that  the  Statute 
of  Limitations  does  not  run  against  the  Government,  and 
that  no  laches  can  be  imputed  to  a  sovereign  ? 

Could  it  maintain  the  true  construction  of  the  treaty  to 
be  that  the  final  decrees  of  its  tribunals  adjudging  grants 
to  be  genuine  should  be  conclusive,  provided  the  grants 
were  genuine,  and  that  that  question  it  could  always  reopen 
before  the  ordinary  tribunals  ? 

It  is  believed  that  no  representative  of  the  political 
department  of  this  Government  would  contend  for  such  a 
construction  of  the  treaty  stipulation  supposed,  and  a  similar 
construction  of  identical  provisions  in  an  Act  of  Congress 
must  be  equally  rejected  by  the  Court. 

To  accept  it  would  be  to  make  the  title  of  the  act  "  An 
Act  to  ascertain  and  settle  private  land  claims  in  California" 
a  misnomer,  and  the  pledge  that  the  result  of  the  proceed- 
ings it  directs,  shall  be  conclusive — a  delusion. 

By  the  treaty  with  Spain  of  February  22d,  1819,  the 
United  States  exonerated  Spain  from  all  demands  in  the 
future  on  account  of  certain  specified  claims  of  its  citizens, 
and  agreed  to  make  satisfaction  of  the  same  to  an  amount  not 
exceeding  four  millions  of  dollars.  To  ascertain  the  amount 
and  validity  of  these  claims,  it  was  stipulated  that  a  Com- 
mission, to  consist  of  three  Commissioners,  etc.,  should  be 
appointed  "to  receive  and  examine,  and  decide  upon  the 
amount  and  validity  of  all  claims  included  with  the  descrip- 
tion mentioned." 

With  respect  to  the  decisions  of  these  commissioners,  the 
Supreme  Court  says: 
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"  The  object  of  the  treaty  was  to  invest  the  Commis- 
sioners with  full  power  and  authority  to  receive,  examine, 
and  decide  upon  the  amount  and  validity  of  the  asserted 
claims  upon  Spain  for  damages  and  injuries.  Their  decision 
within  the  scope  of  their  authority  is  conclusive  and  final.  If 
they  pronounce  the  claim  valid  or  invalid,  if  they  ascertain  the 
amount,  their  award  in  the  premises  is  not  re-examinable.  The 
parties  must  abide  by  it  as  the  decree  of  a  competent  tribunal  of 
exclusive  jurisdiction.  A  rejected  claim  cannot  again  be  brought 
under  review  in  any  judicial  tribunal.  An  amount  once  fixed 
is  a  final  ascertainment  of  the  damages  or  injury.  This  is  the 
obvious  purport  of  the  language  of  the  Treaty." 
Comegys  v.  Yasse,  1  Peters,  212. 

If  we  substitute  for  the  word  "  treaty  "  in  this  extract 
the  words  "Act  of  1861,"  the  language  will  admit  of 
almost  literal  application  to  the  case  at  bar. 

The  claims  to  be  presented  to  the  Commission  under  the 
treaty  with  Spain  were  claims  to  indemnity  for  injuries. 
The  claims  to  be  presented  to  the  Board  tinder  the  Act  of 
1851  were  claims  to  lands.  In  the  former  case,  the  treaty 
itself  provided  for  the  constitution  of  the  Commission.  In 
the  latter,  the  treaty  stipulated  in  general  terms  for  the 
protection  of  the  inhabitants  of  the  ceded  territory  in  their 
rights  of  property,  and  an  act  of  Congress  confided  the 
duty  of  ascertaining  those  rights  to  a  Commission  estab- 
lished by  its  own  authority,  with  appeals  to  the  National 
Courts.  But  these  differences  make  no  distinction  in  prin- 
ciple between  the  two  cases.  / 

The  authority  of  the  Commission,  in  the  one  case,  and 
that  of  the  Board  of  Commissioners  and  the  Courts,  in  the 
other,  are  alike  exclusive.  And  the  awards  of  the  one 
and  the  decrees  of  the  other  are  alike  conclusive  of  the 
rights  of  the  parties.  The  assumption  of  a  jurisdiction  by 
a  Court  of  Equity  to  re-examine  final  decrees  made  under 
the  Act  of  1851  involves  in  principle  the  assumption  of 
jurisdiction  to  re-examine  all  awards  made  by  special  com- 
missions constituted  under  treaties  with  foreign  nations. 
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Among  the  great  number  of  claims  to  lands  in  the  terri- 
tories ceded  to  the  United  States  by  France  and  Spain,  it  is 
not  to  be  supposed  that  many  fraudulent  titles  may  not 
have  escaped  the  scrutiny  of  the  tribunals  appointed  to  de- 
termine their  validity. 

It  is  a  significant  circumstance  that  in  no  case,  so  far  as 
the  judicial  history  of  the  country  informs  us,  has  the 
United"  States,  on  discovering  the  fraud,  attempted  to 
cause  the  re-examination  before  the  ordinary  tribunals  of  a 
finally  confirmed  claim. 

In  the  case  of  Sampeyreac,  (7  Pet.  R.  222)  which  is  the 
only  reported  case  where  a  re-examination  was  made,  it  was 
done  by  virtue  of  a  special  act  of  Congress,  which  author- 
ized the  proceeding,  not  before  the  ordinary  tribunals, 
but  by  bill  of  review  in  the  special  tribunal  upon  which 
the  original  jurisdiction  over  the  cause  had  been  conferred. 
Whether  or  not  by  virtue  of  that  jurisdiction  it  might  have 
entertained  a  bill  of  review  to  set  aside  its  own  decree,  the 
Supreme  Court  does  not  decide.  An  Act  of  Congress  seems 
to  have  been  deemed  necessary  to  confer  the  authority. 
But  it  is  nowhere  intimated  that  any  Court  of  equity 
powers,  but  upon  which  no  authority  to  pass  upon  the  valid- 
ity of  claims  of  that  description  had  been  conferred,  could 
have  entertained  such  a  bill,  or  in  any  other  form  have  re- 
examined  the  questions  finally  decided  by  the  special 
tribunal. 

The  case  was  one  of  admitted  forgery.  But  it  was  never- 
theless contended  by  counsel  that,  the  decree  of  the  Court 
being  conclusive  between  the  parties,  Congress  had  no  power 
to  authorize  the  review,  or  to  disturb  vested  rights.  The 
Supreme  Court,  without  passing  upon  the  general  proposi- 
tion, overruled  the  objection,  on  the  ground  that  Sampeyreac 
was  admitted  to  be  a  fictitious  person,  and  that,  therefore, 
there  had  been  no  real  parties  before  the  Court  between 
whom  the  decrees  could  be  conclusive. 

The  position  taken  by  counsel  in  this  case  may,  perhaps, 
be  extreme  and  untenable.  In  deciding  the  case  at  bar,  it 
is  not  necessary  to  assert  that,  where  a  fraudulent  title  has 
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been  confirmed,  the  United  States  is  entirely  without  rem- 
edy, nor  that  the  political  department  of  the  Government 
may  not,  if  it  sees  fit,  invest  the  Courts  with  authority  to 
re-examine  the  questions  which,  as  the  law  now  stands,  re- 
main finally  decided  in  these  cases.  But,  until  Congress  has 
so  expressed  its  will  and  conferred  the  requisite  authority, 
it  may  confidently  be  aifirmed  that  the  ordinary  tribunals 
are  without  jurisdiction. 

The  counsel  for  the  United  States  has  drawn  a  vivid  pic- 
ture of  the  avowed  forger  glorying-  in  his  crime,  defying  the 
justice  he  has  duped,  and  demanding  that  the  officers  of  the 
Government  shall,  by  issuing  to  him  his  patent,  assist  him 
in  consummating  his  fraud. 

In  discussing  a  dry  question  of  jurisdiction,  such  appeals 
are,  perhaps,  not  quite  appropriate. 

But,  if  the  practical  bearings  of  the  questions  to  be  de- 
cided are  fit  subjects  for  consideration,  it  may  be  observed 
that  the  question  is  not  whether  an  admitted  forger  shall  be 
allowed  to  enjoy  the  fruits  of  his  crime,  (for  the  demurrer 
admits  the  truth  of  the  allegations  of  the  bill  only  hypothet- 
ically,  and  for  the  purposes  of  the  argument)  but  whether 
every  title  in  this  State  derived  from  the  former  governments 
shall  be  subjected  to  the  ordeal  of  a  new  litigation  whenever 
the  Attorney-General,  or  those  who  may  obtain  his  ear  by,  it 
may  be,  false  or  interested  representations  see  fit  to  allege 
in  an  unsworn  bill  that  the  documentary  evidence  on  which 
the  title  rests  is  forged  or  ante-dated. 

If,  without  the  authority  of  Congress,  and  on  such  repre- 
sentations, a  cloud  can  be  cast  upon  titles  in  this  State,  the 
effect  would  be  little  short  of  a  public  calamity.  The  re- 
pose of  ancient  possessions  would  be  disturbed,  and  the  se- 
curity of  titles,  long  since  and  after  protracted  litigation 
adjudged  to  be' valid,  would  be  menaced.  A  tremendous 
weapon  of  vexation,  oppression,  or  extortion  might  be  placed 
in  the  hands  of  unscrupulous  persons,  and  the  horde  of  pro- 
fessional witnesses  which  has  so  long  infested  the  Courts  in 
this  class  of  cases  might  resume  their  trade,  and  again  find 
a  market  for  their  venal  testimony. 
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Compared  with  evils  such  as  these,  the  public  benefits  to 
be  derived  from  the  exposure  of  the  few  frauds  which  may 
have  eluded  the  vigilance  of  the  Court  or  officers  of  the 
Government  would  be  insignificant. 

It  has  not  been  thought  necessary  to  enter  into  a  detailed 
examination  of  the  cases  cited  from  the  English  and  Amer- 
ican reports  which  determine  when  and  under  what  circum- 
stances equity  will  relieve  against  a  judgment  obtained  by 
fraud.  The  question  before  the  Court  turns  upon  consider- 
ations so  peculiar  to  itself  that  adjudged  cases  in  England 
bear  to  it  but  a  faint  and  remote  analogy.  Kone  of  them 
involve  the  question  which  is  deemed  the  principal  one  in 
this  case,  and  the  correctness  of  the  decisions  in  some  may 
be  open  to  doubt  or  discussion — 

"  Nil  agit  exemplum  litem  quod  lite  resolvit." 

Perhaps  the  nearest  analogy  is  that  afforded  in  the  case  of 
a  forged  will  decided  to  be  genuine  by  a  Probate  Court. 
Even  in  such  a  case  the  Supreme  Court,  following  the  En- 
glish authorities,  has  held  that  equity  has  not  jurisdiction  to 
avoid  the  will  or  set  aside  the  probate. 

Case  of  Broderick's  Will,  21  Wall.  503. 

In  the  ordinary  course  of  proceedings  in  Probate  Courts, 
the  will  is  often  submitted  by  the  executor  in  the  ab- 
sence of  the  parties  interested  to  contest  its  validity,  and 
the  time  allowed  the  latter  to  intervene  is  necessarily  short. 
But  in  cases  submitted  to  the  Board,  in  the  compulsory 
litigation  which  the  Act  of  1851  required,  the  opposing 
party  is  in  Court  demanding  the  investigation  of  the  gen- 
uineness of  the  claim,  and  consenting  in  advance  to  be 
bound  by  the  decisions  of  tribunals  of  its  own  appointment. 

To  relieve  against  a  fraud  effected  by  the  forgery  of  a, 
will,  as  of  any  other  instrument,  falls  within  the  ordinary 
scope  of  the  powers  of  a  Court  of  Equity.  Its  jurisdiction 
is  ousted  because  the  law  has  given  to  another  tribunal 
exclusive  jurisdiction  over  the  subject. 

But  in  the  cases  at  bar  the  jurisdiction  fails,  not  merely 
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because  Congress  has  confided  to  other  tribunals  exclusive 
jurisdiction  over  the  subject,  but  also  because  this  Court 
would  have  no  power,  even  if  such  exclusive  jurisdiction  had 
not  been  vested  elsewhere,  to  decide  what  are  the  rights  and 
duties  of  the  United  States  under  the  treaty,  and  to  what 
cases  its  stipulations  apply. 

The  cases  of  Johnson  v.  Towslej^  (13  Wallace,  91)  and 
Niles  v.  Anderson,  (5  How.  Miss.  R.  366)  are  much  relied 
on  by  the  counsel  for  the  United  States. 

On  examination,  they  will  be  found  to  have  no  application 
to  the  case  at  bar. 

In  Johnson  v.  Towsley,  and  the  succeeding  case  of  Sam- 
son v.  Smiley,  it  was  merely  held  that  when  a  party  is 
deprived  of  his  right  of  pre-emption,  otherwise  perfect,  by 
a  mistake  of  law  or  fact  on  the  part  of  the  land  depart- 
ment, equity  will  relieve,  and  if  a  patent  has  been  issued 
control  it  in  the  hands  of  the  patentee  for  the  benefit  of  the 
party  rightfully  entitled. 

In  the  case  of  Niles  v.  Anderson,  it  was  held  'that  where 
a  person  had  fraudulently  obtained  from  certain  United 
States  officers  certificates  to  an  Indian  deed,  which  were 
necessary  to  give  it  validity,  equity  would  restrain  him 
from  prosecuting  an  ejectment  suit  founded  on  the  deed 
against  a  party  in  possession  holding  under  a  prior  equitable 
deed  from  the  same  Indian. 

It  is  obvious  that  these  authorities  throw  no  light  upon 
the  question  of  the  conclusiveness  of  a  final  decree  of  con- 
firmation under  the  Act  of  1851,  or  on  that  of  the  jurisdic- 
tion of  this  Court,  as  a  Court  of  Equity  to  set  aside  those 
decrees,  or  enjoin  against  their  use. 

Where  in  the  course  of  a  proceeding  before  a  Court  hav- 
ing jurisdiction  of  the  subject-matter  of  the  controversy,  a 
judgment  is  set  up  as  an  estoppel,  and  conclusive  of  the 
rights  of  the  parties,  its  effect  may  be  avoided  by  proving 
that  it  was  procured  by  fraud  and  collusion. 

Such  was  the  celebrated  case  of  the  Duchess  of  Kingston, 
in  which  it  was  decided  that  a  judgment  obtained  by  fraud 
would  not  stand  in  the  way  of  prosecution  for  bigamy — 
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that  the  suit  in  the  Ecclesiastical  Court  was  a  contrivance 
merely — a  link  in  the  chain  of  fraud  and  in  truth  no  judg- 
ment— according  to  the  phrase  used  by  Lord  Loughborough, 
'  'Fabula  nonjudicium  hoc  est.  In  scena  non  in  foro  res  agitur. ' ' 

But  here  the  jurisdiction  of  the  House  of  Peers  to  try  the 
defendant  for  the  crime  of  which  she  was  accused,  was  un- 
doubted. The  judgment  of  the  Ecclesiastical  Court  was 
relied  "on  as  judicially  establishing  that  the  alleged  first 
marriage  had  not  been  contracted.  That  judgment  was 
disregarded  because  it  had  been  collusively  obtained  in  a 
sham  suit. 

But  in  these  suits  there  is  no  subject-matter  of  which  the 
Court  has  jurisdiction,  in  the  trial  of  which  the  validity  of 
the  decrees  now  assailed  is  questioned  collaterally  or  incident- 
ally. The  very  object  and  prayer  of  the  bills  is  to  obtain  a 
decree  declaring  the  original  grants  fraudulent  and  invalid, 
the  lands  covered  by  them  to  be  public  lands  of  the  United 
States,  and  that  the  decree  of  confirmation  be  annulled  and 
set  aside. 

In  the  brief  filed  by  the  counsel  for  the  United  States,  he 
has  disclaimed  all  right  to  demand  the  greater  part  of  the 
relief  prayed  for  in  the  bills.  But  he  insists  upon  the  right 
to  a  decree  enjoining  those  defendants  from  availing  them- 
selves of  the  decree  of  confirmation,  and  from  suing  out  a 
patent.  He  admits  that  as  to  innocent  parties  who  may 
have  purchased  since  the  final  decrees  of  confirmations,  the 
decrees  will  stand,  and  he  suggests  that  they  may  even  ob- 
tain patents  for  their  lands,  in  their  own  names  or  in  those 
of  the  guilty  defendants. 

But  this  change  in  the  form  of  the  relief  demanded  leaves 
the  force  of  the  objections  to  it  unimpaired.  Before  the 
Court  can  grant  it,  it  must  first  pass  upon  the  genuineness 
and  validity  of  the  original  grants — a  subject  over  which,  as 
has  been  shown,  it  has  no  jurisdiction.  In  truth,  stripped 
of  all  disguises,  these  proceedings  are  in  effect  appeals  to 
this  Court  from  the  decisions  of  the  special  tribunals,  or 
they  are  bills  of  review  to  set  aside  the  decrees  for  newly 
discovered  evidence,  and  the  allegations  of  fraud,  which  are 
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supposed  to  give  jurisdiction  to  the  Court,  only  reveal  more 
clearly  the  true  nature  of  the  suits. 

It  is  believed  that  the  foregoing  conclusively  shows  that 
this  Court  has  no  jurisdiction  to  inquire  into  the  fraud  prin- 
cipally relied  on,  because — 

1st.  The  inquiry  would  involve  a  re-examination  of  the 
very  question,  exclusive  jurisdiction  to  decide  which  has 
been  confided  to  other  and  special  tribunals. 

2d.  Because  the  decisions  of  those  tribunals  are  declared 
.by  law  to  be  conclusive  of  the  rights  of  the  parties. 

3d.  Because  even  if  no  such  jurisdiction  had  been  con- 
fided to  special  tribunals,  this  Court  would  be  without 
authority  under  its  general  equity  powers  to  determine 
what  cases  fall  within  the  protecting  clause  of  the  treaty, 
or  when  and  in  what  mode  the  political  department  of  the 
Government  should  fulfill  its  treaty  stipulations. 

But  waiving  for  the  moment  all  considerations  arising  out 
of  the  special  circumstances  of  this  case,  let  us  briefly 
examine  the  more  general  position  assumed  by  the  counsel 
of  the  United  States. 

It  is  in  effect  contended  that  where  a  party  has  been 
forced  to  commence  a  suit  to  establish  the  genuineness  of  a 
document,  and  the  suit  is  tried  on  that  issue,  his  adversary 
may  omit  to  bring  forward  proofs  of  its  fraudulent  character 
which  are  in  his  own  possession,  and  which  by  reasonable 
diligence  he  might  have  produced  ;  and  afterwards,  when 
judgment  has  gone  against  him,  may  ask  a  Court  of  Equity 
to  set  aside  that  judgment  and  retry  the  same  issue,  not  on 
the  ground  of  newly  discovered  evidence  which  could  not 
by  reasonable  diligence  have  been  procured,  nor  on  the 
ground  of  fraud  practiced  in  the  course  of  the  proceedings, 
but  on  the  allegation  that  the  document  adjudged  to  be 
genuine  was  in  fact  fraudulent,  and  that  he  believed  in  and 
was  misled  by  the  assertion  of  its  genuineness  made  by  his 
antagonist.  And  further,  that  this  belief  in  the  assertions 
of  his  adversary  should  excuse  him  for  his  laches  in  not 
producing  proofs  of  the  fraud  in  his  own  possession  on  the 
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trial  of  the  suit  which  lie  has  himself  compelled  his  adver- 
sary to  bring  to  determine  that  very  issue. 

A  statement  of  this  position  is  its  own  refutation.  It  is 
believed  that  a  bill  to  set  aside  a-  final  judgment,  and  to 
obtain  a  new  trial  on  such  grounds  and  with  such  an  excuse 
for  laches,  would  be  dismissed  by  a  Court  of  Equity  with- 
out hesitation. 

On  the  point  whether  laches  with  which  a  private  party 
would  clearly  be  chargeable  can  in  this  case  be  imputed  to 
the  United  States,  some  suggestions  will  hereafter  be  ottered. 
Again  :  the  allegation  in  the  bill  chiefly  relied  on  is,  that 
certain  title-papers  were  forged.  But  the  same  bill  avers 
that  they  have  been  adjudged  to  be  genuine  by  a  Court  of 
competent  jurisdiction  in  a  proceeding  instituted  to  try  that 
very  question.  While  that  judgment  stands,  they  are,  in 
legal  contemplation,  genuine.  The  proceeding  on  which 
they  were  so  adjudged  was  in  the  nature  of  a  proceeding  in 
rem  to  determine  the  status  of  the  property  as  public  or  pri- 
vate land  ;  and  the  decree,  until  set  aside,  "  renders  the  fact 
what  the  Court  adjudicates  it  to  be."  (2  Smith's  Lead.  Cas. 
498.) 

It  is  true  that  a  decree  may  be  avoided  by  showing  that 
it  was  obtained  by  fraud.  But  this  must  be  fraud  in  its  con- 
coction, such  as  corruption  of  the  Court,  collusion  between 
the  parties,  or  other  circumstances  which  would  establish 
that  what  seemed  a  decree  was,  in  fact,  no  decree — that  it 
was  "fabula  non  j udicium. " 

It  cannot  be  shown  by  re-examining  on  its  merits  the  very 
question  decided  by  the  decree. 

To  meet  this  exigency,  the  draughtsman  of  the  bill  has 
introduced  some  allegations,  apparently  intended  to  make 
out  a  case  of  fraud  used  in  obtaining  the  decree,  or  in  its 
concoction,  i.  e.,  of  collateral  fraudulent  acts  extrinsic  to  the 
merits  of  the  cause. 

It  is  alleged  that  the  defendants  fraudulently  suppressed 
and  concealed  from  the  Board  the  grants  for  the  Ranchos  of 
{San  Antonio  Pinole.  San  Pablo  Moraga,  and  Valencia,  with 
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intent  to  conceal  from  the  Board  and  the  Law  Agent  of  the 
United  States  the  fact,  which  their  production  would  have 
disclosed,  that  two  of  them  were  not  granted  until  subse- 
quently to  the  pretended  Sobrante  grant.  On  this  allegation 
it  is  to  be  observed  : 

1st.  That  the  fact  alleged  to  have  been  concealed  would 
have  been  wholly  inconclusive  if  not  immaterial.  It  is  well 
known  that  in  many  cases  ranches  were  established  and 
occupied  under  permissions  to  occupy  or  other  provisional 
titles,  and  the  rights  of  their  owners  recognized  by  the 
Government  in  subsequent  grants  of  adjoining  lands,  long  in 
advance  of  the  issuance  of  the  final  title.  In  some  cases,  the 
final  title  was  never  asked  for,  nor  obtained.  A  notable  in- 
stance of  this  is  found  in  the  case  of  Alvisu,  whose  claim 
was  confirmed  by  the  Supreme  Court,  on  the  strength  of  a 
permission  to  occupy,  and  a  very  ancient  possession.  ^23 
How.  318.) 

2d.  The  documents  alleged  to  have  been  suppressed  were 
then  and  have  ever  since  remained  in  the  archives.  They 
were,  therefore,  in  the  exclusive  possession  of  the  United 
States. 

The  allegation  is  thus,  in  effect,  that  the  defendants  con- 
cealed documents  among  the  public  records  of  the  country, 
and  suppressed  them  while  in  the  exclusive  possession  of 
their  adversary. 

3d.  The  very  nature  of  the  defendants'  claim,  being  for  a 
Sobrante  resulting  from  the  grants  of  certain  specified 
ranches,  by  inevitable  reference,  directed  the  attention  of 
the  Board  and  of  the  Law  Agent  to  those  grants;  and  ren- 
dered necessary  an  inquiry  into  the  fact  of  their  existence 
and  their  extent  before  the  merits  of  their  own  claim  could 
be  determined. 

4th.  The  records  of  the  Board  and  of  the  District  Court 
show  that  in  fact  every  one  of  these  grants  had  been  presented 
to  the  Board  for  confirmation  more  than  two  years  before 
the  date  of  the  decree  in  this  case,  and  that  all  had  been 
confirmed  some  months  previously  to  that  date,  except  one 
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which  was  subsequently  confirmed  on  appeal  by  the  Supreme 
Court, 

But,  even  if  the  alleged  fraud  were  undeniably  such  as 
would  ordinarily  vitiate  a  judgment  for  fraud  in  obtaining 
it,  as  in  cases  where  the  judge  is  "interested  or  there  has 
been  collusion  between  the  parties  in  a  pretended  and  not  a 
real  suit,  fraudulent  suggestions  that  the  parties  to  the  suit 
were  -before  the  Court  contrary  to  the  fact,  and  the  like, 
the  complainant  could  not  in  this  proceeding  obtain  the  re- 
lief prayed  for. 

It  is  not  enough  that  fraud  in  obtaining  the  decree  be 
proved.  The  propriety  of  the  decree  must  still  be  investi- 
gated, (Story's  Eq.  PI.  Sec.  426)  in  other  words,  the  valid- 
ity of  the  claim.  The  fact  that  a  fraud  in  procuring  the  de- 
cree has  been  committed  does  not  convert  the  land  into 
public  land  of  the  United  States,  nor  does  the  law  punish 
such  practices  on  the  part  of  the  claimant  by  a  forfeiture  of 
his  estate.  If  the  land  was  in  fact  private  land  at  the  acqui- 
sition of  the  country,  the  United  States  has  not  been  injured 
by  the  fraud,  however  gross.  Before,  therefore,  the  Court 
can  declare  the  land  to  be  public  land,  the  validity  of  the 
claim  must  be  investigated.  And  that  question  Congress 
has  conferred  upon  this  Court  no  power  to  determine. 

If  it  be  said  that  this  Court  may  set  aside  the  decree,  and 
restore  the  parties  to  their  former  situation,  as  is  the  prac- 
tice of  Courts  of  Equity,  (Story's  Eq.  PI.  ubi  sup.)  the 
answer  is  that  that  is  impossible.  For  the  Board  which 
made  the  decree  has  ceased  to  exist,  and  the  Act  of  Con- 
gress confers  no  power  on  the  District  or  Supreme  Courts  to 
entertain  bills  of  review  to  set  aside  their  decrees  in  this 
class  of  cases;  and,  even  if  this  fact  were  otherwise,  it 
would  be  conclusive  to  show  that  the  relief  now  prayed  for 
must  be  sought  in  those  Courts  and  not  in  this. 

It  is  contended  on  behalf  of  the  United  States  that  the 
Statute  of  Limitations  does  not  run  against  the  Government, 
and  that  laches  cannot  be  imputed  to  it.  The  bill,  however, 
alleges  various  facts  in  apparent  excuse  or  explanation  of 
any  laches  of  which  the  Government  may  have  been  guilty. 
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Whether  these  matters,  if  true,  would  constitute  a  valid 
excuse,  and  whether  their  truth  is  consistent  with  notorious 
facts  disclosed  by  the  records  of  the  Board  and  of  the  Dis- 
trict and  Supreme  Courts  and  by  the  judicial  history  of  the 
country,  it  is  not  necessary  to  inquire. 

Nor  is  it  necessary  to  determine  whether  the  general 
principle  that  laches  cannot  he  imputed  to  the  Government 
applies  to  cases  of  this  nature. 

It  may,  however,  be  suggested  as  worthy  of  consideration, 
whether  if  the  Act  of  1851  be  construed  as  tacitly  reserv- 
ing to  the  United  States  the  right  to  re-examine  and 
reverse  in  other  tribunals  the  decrees  which  that  act  de- 
clared should  be  conclusive,  the  second  proceeding  should 
not  be  regarded  as  a  part  of,  or  a  sequel  to,  the  first,  and 
that  in  it,  as -in  the  first,  the  United  States  has  consented  to 
be  bound  by  all  the  rules  which  control  the  rights  of  equal 
litigants  before  a  Court  of  Justice. 

O 

It  may  also  be  suggested  whether  it  is  not  a  fundamental 
and  inherent  principle  of  the  Court  of  Equity,  at  whose 
hands  relief  is  now  sought,  to  refuse  to  interpose  in  behalf 
of  stale  demands,  not  because  they  are  barred  by  the 
Statute  of  Limitations,  nor  because  laches  can  be  imputed 
to  the  complainant,  but  because,  from  the  lapse  of  time  and 
the  nature  of  the  case,  it  is  probable  that  justice  cannot  be 
done.  If  this  be  the  true  ground  of  the  refusal  of  equity 
to  interfere  in  such  cases,  no  distinction  can  be  drawn 
between  suits  by  the  Government  and  those  brought  by 
private  persons.  The  ascertainment  of  the  truth  may 
be  as  impracticable  in  the  one  case  as  in  the  other.  If  this 
principle  be  applicable  to  any  case  where  the  Government 
is  a  party,  it  would  seem  to  be  so  to  the  case  at  bar — so  far 
at  least  as  the  allegations  of  the  bill  are  to  be  proved  by 
oral  testimony. 

The  grant,  if  genuine,  was  made  in  1841.  more  than 
thirty-five  years  ago,  when  the  country  was  sparsely  in- 
habited and  knowledge  of  the  transactions  was  necessarily 
confined  to  a  small  number  of  persons.  To  establish  the 
genuineness  of  the  grants  the  claimants  would  have  to  de- 
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pend  upon  the  survival  of  these  witnesses  after  so  long  a 
period — the  accuracy  of  their  memories,  and  their  willing- 
ness under  great  temptation  to  speak  the  truth. 

They  would  labor  under  disadvantages  nearly  as  great 
when  called  on  to  meet  testimony  in  support  of  the  allega- 
tion that  the  grant  was  fabricated  in  1851. 

But  it  is  unnecessary  further  to  consider  this  point,  for  I 
am  of  opinion  that  the  objections  to  the  jurisdiction  would 
be  insuperable,  even  if  these  bills  had  been  filed  on  the 
very  day  on  which  the  decrees  of  confirmation  became  final. 

It  is  objected. that  the  Attorney-General  has  no  authority, 
by  virtue  of  his  office,  to  commence  this  suit  in  the  name  of 
the  United  States. 

The  Court  is  not  unmindful  that  the  decision  of  the  ques- 
tion whether  the  highest  law  officer  of  the  Government  has 
exceeded  the  limits  of  his  official  authority  involves  grave 
and  delicate  considerations. 

In  the  view  taken  of  the  other  questions  discussed  in  this 
opinion,  it  is  unnecessary  to  decide  it. 

But  it  may  be  remarked  that  the  institution  of  these  suits 
seems  to  commit  the  United  States  to  a  course  of  proceed- 
ing, and  to  the  assertion  of  supposed  rights  in  a  case  where 
it  must  be  admitted  that  the  political  power  has  the  exclu- 
sive right  to  determine  what  shall  be  the  attitude  of  the 
Government  with  regard  to  the  claims,  and  whether  this  is 
an  appropriate  and  expedient  mode  of  asserting  its  rights 
and  performing  its  obligations  under  the  treaty. 

If  all  the  titles  of  this  State  derived  from  the  former  Gov- 
ernments were  subjected  to  an  indiscriminate  attack,  like 
that  in  the  case  at  bar,  diplomatic  remonstrance  or  political 
complications  might  result,  and  the  Government  might  be 
compelled  reluctantly  to  adopt  or  formally  to  disavow  pro- 
ceedings, on  the  propriety  of  taking  which  the  political 
branch  of  it  had  never  been  consulted. 

The  relation  of  the  Attorney-General  to  the  United  States 
is  not  wholly  dissimilar  to  the  ordinary  relation  of  attorney 
to  client. 

That  client  is  in  these  cases  the  legislative  branch  of  the 
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Government,  whose  exclusive  province  it  is  to  determine 
when  and  how  the  political  obligations  assumed  by  the  na- 
tion shall  be  fulfilled. 

Until  authority  is  given  by  that  branch  of  the  Govern- 
ment, it  may  be  doubted  whether  the  general  authority 
of  the  Attorney-General  to  represent  the  United  States  in 
ordinary  litigations  is  sufficient  to  enable  him  to  institute 
suits  like  those  at  bar. 

It  will  not  be  disputed  that  Congress  had  the  exclusive 
right  to  adopt  any  means  it  thought  fit  to  ascertain  and  dis- 
charge its  treaty  obligations,  whether  by  committees  of 
Congress,  special  commissions,  or  by  invoking  the  aid  of 
the  regular  national  tribunals. 

If,  before  Congress  had  taken  any  action  on  the  subject, 
the  Attorney-General  being  of  opinion  that  certain  alleged 
.titles  were  fraudulent,  or  so  inchoate  and  incomplete  that 
the  claimants  had  no  right  of  property  which  the  treaty 
protected,  had  instituted  ejectment  suits  in  the  name  of 
the  United  States  against  the  parties  in  possession,  might  it 
not  be  urged  that  he  had  no  more  authority  to  commence 
the  suits  than  the  Court  would  have  jurisdiction  to  try 
them  ? 

And  may  not  the  same  objection  be  urged  when,  after  ex 
hausting  the  ample  powers  with  which  he  is  invested  by  the 
Act  of  1851,  he  commences,  without  the  direction  of  Con- 
gress, an  analogous  proceeding  to  attain  the  same  object  ? 

The  force  of  these  objections  is  not  diminished  by  the 
consideration  that,  from  the  necessities  of  his  position,  the 
Attorney-General  is  unable  personally  to  examine  into  the 
merits  of  every  suit  that  may  be  brought,  and  that  he  is 
forced  to  delegate  the  authority  to  use  the  name  of  the 
United  States,  in  form  to  the  District  Attorney,  but  in  fact, 
to  special  counsel,  who,  in  the  cases  at  bar,  has  given  bonds 
to  pay  the  expenses  of  the  litigation,  and  who  may  smite  or 
spare  or  threaten  any  title  in  this  State,  at  his  discretion  ; 
or,  assuming  him  to  be  actuated  by  the  highest  motives, 
according  to  the  conclusion  he  may  on  investigation  reach, 
as  to  the  propriety  of  the  final  decree  of  the  Board,  the 
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District,  or  the  Supreme  Courts,  adjudging  the  title  to  be 
genuine. 

If  this  power  should  by  chance  fall  into  unworthy  hands, 
it  might  afford  the  opportunity  for  enormous  abuses. 

It  is  objected  that  the  bill  is  unsworn. 

If,  however,  the  suit  is  properly  brought  in  the  name  and 
by  the  authority  of  the  United  States,  verification  of  the 
bill  is  unnecessary. 

But  it  may  be  observed  that  if  the  Attorney-General  has 
thought  it  his  duty  to  authorize  these  proceedings,  it  would 
have  been  far  more  satisfactory  to  the  Court  if  the  allegations 
of  these  unsworn  bills  had  been  authenticated  by  his  own  sig- 
nature, affixed  to  them  under  the  sanction  of  his  personal 
and  official  character,  and  not  merely  by  those  of  the  Dis- 
trict Attorney,  whom  he  has  ordered  to  bring  the  suit,  and  of 
the  special  counsel,  to  whom  he  has  delegated  his  authority. 

An  assurance  would  thus  have  been  afforded  of  the  Attor- 
ney-General's belief  in  the  allegations  in  the  bills,  and  in  the 
existence  of  rights  on  the  part  of  the  United  States  which 
the  bills  seek  to  enforce;  that  the  suits  are  really,  and  not 
merely  nominally,  brought  by  the  United  States,  to  protect 
its  rights,  and  not  merely  to  promote  the  interests  of  private 
individuals  or  corporations.  An  assurance  somewhat  weak- 
ened by  the  circumstance  that  the  Attorney-General  seems 
to  have  considered  the  rights  of  the  United  States  so  doubt- 
ful, or  its  interests  so  unimportant,  that  he  has  directed  the 
District  Attorney  to  commence  these  suits  "  on  the  giving,  by 
the  said  John  B.  Howard,  security  for,  or  depositing  a  suffi- 
cient sum  to  defray,  all  expenses  which  may  be  incurred  in 
said  legal  proceedings."  Bonds  have  accordingly  been  given 
by  John  B.  Howard,  special  counsel  for  the  United  States, 
which  contain  the  recital  just  quoted. 

The  lands  covered  by  the  grants  in  these  cases  are  many 
thousand  acres  in  extent.  The  bills  pray  that  they  may  be 
adjudged  to  be  public  lands  of  the  United  States.  It  is  not  to 
be  supposed  that  if  the  Attorney-General  were  persuaded  that 
so  large  and  valuable  a  property  belonged  to  the  United 
States,  he  would  have  made  the  assertion  of  its  rights  to  de- 
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pend  upon  the  willingness  or  ability  of  private   individuals  to 
defray  the  expense  of  the  litigation. 

The  bill  filed  in  the  case  of  the  United  States  v.  Throck- 
morton  contains  the  following  extraordinary  "notice  ": 

"And  the  said  District  Attorney,  in  behalf  of  the  United 
States  hereby  gives  notice,  that  in  the  event  of  a  decree  of 
this  Court  that  the  said  grant  was  false  and  invalid,  and 
that  the  said  confirmation  thereof  was  obtained  by  fraud, 
and  that  the  said  grant  and  confirmation  be  annulled  and  set 
aside,  *  *  *  and  the  said  lands  are  public  lands  of  the 
United  States,  that  the  c  United  States  will  in  such  case 
waive  all  her  right  and  claim  to  that  portion  of  said  lands 
on  which  the  town  of  New  Saucelito  is  located,  and  also  that 
portion  of  said  lands  on  which  the  town  of  Old  Saucelito  is 
represented  as  represented  on  said  Exhibit  A.'  ! 

"The  area  and  quantity  "  of  these  lauds  is  stated  not  to 
exceed  640  acres. 

To  whom  this  relinquishment  of  the  title  of  the  United 
States  to  a  large  and  valuable  tract  of  land  is  to  be  made,  on 
what  grounds,  and  by  what  authority,  the  bill  does  not  state. 

It  will  surely  not  be  claimed  that  the  Attorney-General  or 
his  representative  has  not  only  the  right,  by  instituting  these 
proceedings,  to  cloud  every  title  in  this  State  with  the 
menance  of  a  litigation,  but  also  that  he  can  waive  at  his  dis- 
cretion the  rights  of  the  United  States  to  lands  adjudged  to 
be  public  lands. 

The  power  to  donate  the  property  of  the  nation  is  else- 
where vested. 

The  conclusions  embodied  in  the  foregoing  may  be  summa- 
rized as  follows : 

The  demurrer  must  be  sustained,  because — 

1st.  This  Court  has  no  jurisdiction  to  determine  the  gen- 
uineness and  validity  of  a  Mexican  land  claim,  that  jurisdiction 
having  been  exclusively  vested  in  other  and  special  tribunals. 

2d.  The  final  decrees  of  those  tribunals  are  declared  by 
law  to  be  conclusive,  not  merely  as  concluding  the  litigation, 
but  conclusive  of  the  rights  of  the  parties. 

3d.    Even    if   no    such  exclusive  authority  had    been  con- 
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ferred  on  the  special  tribunals,  this  Court  would  have  no 
jurisdiction  to  determine  how  the  political  department  of  the 
Government  shall  fulfill  its  treaty  stipulations,  or  to  what 
cases  those  stipulations  apply ;  and  especially  in  cases  where 
the  grants  are  inchoate. 

4th.  A  Court  of  Equity  cannot  interfere  to  set  aside  a 
judgment  for  fraud  in  procuring  it,  when  the  fraud  alleged  is 
the  presentation,  to  the  Court  in  which  judgment  was  obtained, 
of  false  documents,  and  the  sole  or  principal  issue  tried  by 
that  Court  was  upon  the  genuineness  of  the  documents  so 
presented. 

5th.  The  allegations  of  fraudulent  concealment  and  sup- 
pression, which  might,  if  the  allegations  were  true,  be  deemed 
to  constitute  "  fraud  in  procuring  the  decree,"  are  shown  by 
the  bill  itself,  and  the  nature  of  the  documents  alleged  to  have 
been  concealed,  to  be  destitute  of  foundation  in  fact. 

6th.  That  even  if  the  bill  showed  that  the  decree  had  been 
procured  by  fraud  of  the  grossest  character,  this  Court  would 
still  be  without  jurisdiction ;  for  it  has  no  authority  to  pass 
upon  the  propriety  of  the  decree,  i.  e.,  to  decide  upon  the  va- 
lidity of  the  claim,  nor  to  remand  the  parties  to  any  other 
forum  where  that  question  may  be  determined. 

HOFFMAN,  District  Judge. 


OPINION 


JUDGE    SAWYER. 


IN  THE   CIRCUIT  COURT  OF  THE 

UNITED    STATES,   DISTRICT 

OF  CALIFORNIA. 


UNITED  STATES  v.  BENJAMIN  FLINT  ET  AL. 
UNITED  STATES  v.  SAM'L  R.  THROCKMORTON  ET  AL. 
UNITED  STATES  v.  HORACE  W.   CARPENTIER  ET  AL. 


JUDGE  SAWYER  delivered  the  following  concurring  opin- 
ion : 

While  the  Courts  of  California,  State  and  National,  are  not 
unaccustomed  to  deal  with  cases  of  great  magnitude,  I  deem  it 
not  too  much  to  say,  that  no  question  has  ever  been  presented 
in  this  State  so  far-reaching  in  its  consequences  as  that  in- 
volved in  these  cases,  if  the  bills  filed  can  be  maintained.  It 
is  a  startling  proposition  to  those  who  hold  patents  to  lands 
issued  upon  confirmed  Spanish  or  Mexican  grants,  that  after 
twenty-five  years  of  compulsory  litigation,  intended,  in  the 
language  of  the  various  acts  of  Congress,  to  "  settle  titles  to 
land  in  the  State  of  California,"  the  holders  of  all  such  pat- 
ents are  liable  to  be  called  upon  to  relitigate  their  claims  with 
the  Government  in  the  ordinary  Courts  of  justice ;  and  that 
the  patent,  instead  of  being  conclusive  evidence  of  a  "  settle- 
ment "  of  the  title — the  end  of  litigation — is  but  the  founda- 
tion for  the  beginning  of  a  new  contest  to  unsettle  it,  in  the 
tribunals  of  the  country  which  before  had  no  jurisdiction 
whatever  over  the  subject-matter.  The  very  institution  of 
these  suits,  in  the  name  and  by  the  authority  of  the  Govern- 
ment, was  well  calculated  to  produce,  and  undoubtedly  did 
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produce,  a  general  distrust  of  such  titles,  and  a  wide-spread, 
if  not  a  well-founded,  alarm. 

If  this  Court  has  jurisdiction  of  the  subject-matter  as  now 
presented,  and  the  bills  filed,  present  proper  cases  for  its  exer- 
cise, we  are  undoubtedly  bound  to  entertain  them,  and  adjudi- 
cate the  matters  at  issue  according  to  their  real  merits,  as  they 
may  finally  be  made  to  appear.  But  I  am  fully  persuaded 
that  these  cases  are  not  of  a  kind  to  justify  the  assumption 
of  a  doubtful  power,  or  the  sustaining  of  bills  which  present 
but  doubtful,  as  well  as  stale,  equities. 

Profoundly  appreciating  the  importance  of  the  principles 
involved  in  this  discussion,  and  the  grave  responsibility  rest- 
ing upon  the  Court  in  their  adjudication,  I  have  carefully  con- 
sidered the  elaborate  arguments  of  counsel,  both  oral  and 
printed,  and  examined  the  numerous  authorities  cited,  not 
merely  with  an  earnest  hope  of  reaching  a  correct  solution  of 
the  questions  presented,  but  with  a  desire  and  a  purpose  to  pre- 
sent my  own  views  in  a  separate  opinion.  I  regret  to  say, 
however,  that  since  the  argument  I  have  been  constantly 
pressed  by  other  official  duties,  which,  together  with  the  time 
necessarily  consumed  in  a  thorough  examination  of  the  ques- 
tions argued,  have  thus  far  prevented  the  accomplishment  of 
that  purpose.  But  upon  a  full  consideration  of  the  opinions 
of  the  Presiding  Justice  and  the  District  Judge,  I  find  that  they 
have  so  thoroughly  and  so  satisfactorily  discussed  the  ques- 
tions submitted,  that  I  cannot  hope  to  add  anything  to  the  force 
of  their  reasoning.  I  therefore,  with  less  regret,  without  fur- 
ther delaying  the  decision,  content  myself  with  expressing  my 
entire  concurrence  in  the  conclusions  reached ;  in  the  grounds 
upon  which  the  decision  is  rested,  and  in  the  line  of  argument 
by  which  they  are  so  conclusively  maintained. 

It  is  apparent  to  my  mind  that  it  is  impossible  to  maintain 
these  bills  without  going  behind  the  patents  and  decrees  of 
confirmation  and  re-examining  the  questions  as  to  the  genuine- 
ness of  the  grants — the  very  question  the  determination  of 
which  was  exclusively  committed  to  another  tribunal,  and  which 
that  tribunal,  in  a  proceeding  wherein  the  genuineness  of  the 
grants  was  the  controlling  question  directly  in  issue,  examined 
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and  adjudicated.  To  maintain  that  this  Court  can  re-examine 
that  precise  question,  is  to  maintain  the  proposition  that  a 
Court  may  have  exclusive  jurisdiction  of  a  matter  over  which 
another  tribunal  has  concurrent  jurisdiction — a  proposition  as 
impossible  in  law,  as  that,  in  physics,  two  bodies  can  occupy 
the  same  space  at  the  same  time. 

But,  conceding  the  jurisdiction,  the  matter  is  res  adjudicata 
under  the  ordinary  rules  of  law.  The  difficulty  cannot  be 
avoided  by  saying  that  the  subject-matter  now  involved  is 
fraud,  and  fraud  vitiates  all  proceedings ;  for  the  fraud  relied 
on,  when  we  come  to  the  substance  of  the  cases  presented,  con- 
sists in  presenting  and  maintaining  fraudulent  grants,  without 
disclosing  the  falsity  of  the  claim  to  the  adverse  party ;  but  that 
is  the  very  fraud  before  in  issue,  litigated  and  determined,  and 
not  a  fraud  practiced  upon  the  Court  in  the  course  of  the  liti- 
gation, by  which  a  real  litigation  was  prevented,  as  distin- 
guished from  the  fraud  which  was  itself  the  subject-matter  of 
the  litigation.  If  these  bills  can  be  maintained,  it  would  be 
impossible  to  present  a  case,  wherein  a  question  of  fraud  con- 
stitutes the  real  question  in  issue  litigated  between  real  parties 
before  the  Court,  and  determined,  to  which  the  wholesome 
doctrine  of  res  adjudicata  would  apply.  Under  such  a  rule, 
every  case  in  which  a  false  claim  has  been  presented,  and  the 
question  of  genuineness  litigated  and  adjudged,  would  be -open 
to  re-examination  on  the  pretense  of  fraud,  and  there  would  be 
no  end  to  litigation.  If  the  principle  maintained  by  the  claim- 
ants can  be  extended  to  these  cases,  the  doctrine  of  res  adju- 
dicata might  as  well  be  abolished. 

SAWYER,  Circuit  Judge. 
Sept.  4,  1876. 

J.  M.  Coghlan,  U.  S.  Attorney ;  J.  B.  Howard,  and  J.  B. 
Felton,  for  Complainants. 

Wm.  Matthews,  J.  B.  Bishop,  J.  J.  Williams,  H.  P.  Irving, 
E.  R.  Carpentier,  Volney  E.  Howard,  and  Edmond  L.  Goold, 
for  Defendants. 
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No.  27 


The  Courts  of  the  United    States  cannot  be  made  Mere  Aids 
to  a  Commission  of  Inquiry  Created  by  Congress. 


In 


OF  THE 


APPLICATION  OF  THE  PACIFIC  RAILWAY  COM- 
MISSION FOR  AN  ORDER  UPON  A  WITNESS 
BEFORE  IT  TO  ANSWER  CERTAIN  INTER- 
ROGATORIES PROPOUNDED  TO  HIM. 


MR.    JUSTICE    FIEtD, 
AND   JUDGES    SAWYER    AND    SABIN, 


DELIVERED 


IN  THE  U.   S.    CIRCUIT  COURT  AT   SAN   FRANCISCO, 
AUGUST   29th,   1887. 


T.  I.  BERGIN, 
L.  D.  McKISICK, 

for  Leland  Stanford. 


JOHN   T.  CAREY, 

U.  S.  District  Attorney, 

HENRY   C.  McPIKE, 

Asst.  U.  S.  Dist.  Attorney, 
For  the  Railway  Commission. 


IN  THE 
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NORTHERN  DISTRICT  OF  CALIFORNIA. 


OF  THE 

APPLICATION  OF  THE  PACIFIC  RAIL- 
WAY COMMISSION  FOR  AN  ORDER 
UPON  A  WITNESS  BEFORE  IT  TO 
ANSWER  CERTAIN  INTERROGA- 
TORIES PROPOUNDED  TO  HIM. 


THE  PACIFIC  RAILWAY  COMMISSION  is  not  a  judicial  body  and 
possesses  no  judicial  powers  under  the  Act  of  Congress  of 
March  3,  1887,  creating  it,  and  can  determine  no  rights  of 
the  Government  or  of  the  corporations  whose  affairs  it 
is  appointed  to  investigate. 

CONGRESS  CANNOT  COMPEL  the  production  of  private  books 
and  papers  of  citizens  for  its  inspection,  except  in  the  course 
of  judicial  proceedings,  or  in  suits  instituted  for  that  purpose, 
and  then  only  upon  averments  that  its  rights  in  some  way 
depend  upon  evidence  therein  contained. 


3.  THE  COURTS  ARE  OPEN  to  the  United  States  as  to  private  par- 

ties to  secure  protection  for  their  legal  rights  and  interests, 
by  regular  proceedings. 

4.  CONGRESS  CANNOT  EMPOWER  a  commission  to  investigate  the 

private  affairs,  books  and  papers  of  the  officers  and  employe's 
of  corporations  indebted  to  the  Government,  as  to  their 
relations  to  other  companies  with  which  such  corporations 
have  had  dealings,  except  so  far  as  such  officers  and  em- 
ploye's are  willing  to  submit  the  same  for  inspection  ;  and 
the  investigation  of  the  Pacific  Railway  Commission  into 
the  affairs  of  officers  and  employes  of  the  Pacific  Railway 
Companies  under  the  Act  of  March  3,  1887,  is  limited  to 
that  extent. 

5.  THE  UNITED  STATES  have  no  interest  in  expenditures  of  the 

Central  Pacific  Railroad  Company  under  vouchers  which 
have  not  been  charged  against  the  Government  in  the 
accounts  between  them  ;  and  the  Pacific  Railway  Commis- 
sion under  the  Act  of  Congress  of  March  3,  1887,  has  no 
power  to  investigate  such  expenditures  against  the  will  of 
the  company  and  its  officers. 

6.  THE  JUDICIAL  POWER  of  the  United  States  is  limited  to  "cases," 

and  "controversies"  enumerated  in  Article  III,  Section  i, 
of  the  Constitution  as  modified  by  the  eleventh  amendment, 
and  to  petitions  on  habeas  corpus  and  cannot  be  extended 
by  Congress;  and  by  such  "  cases  "  and  "  controversies " 
are  meant  the  claims  of  litigants  brought  for  determination 
by  regular  judicial  proceedings  established  by  law  or  custom. 

7.  THE  JUDICIAL.  DEPARTMENT  is  independent  of  the  legislative, 

in  the  Federal  Government,  and  Congress  cannot  make  the 
Courts  its  instruments  in  conducting  mere  legislative  investi- 
gations. 

8.  THE  POWER  OF  UNITED  STATES  COURTS  to  authorize  the  tak- 

ing of  depositions  on  letters  rogatory  from  Courts  of  foreign 
jurisdictions,  exists  by  international  comity ;  but  no  comity 
of  any  kind  can  be  invoked  by  a  mere  investigating  com- 
mittee appointed  by  Congress. 

9.  THE  CENTRAL  PACIFIC  RAILROAD  COMPANY  is  a-  State  cor- 

poration not  subject  to  Federal  control,  any  further  than  a 
natural  person  similarly  situated  would  ;be.  Per  Sawyer,  J. 


10.  THE  CENTRAL  PACIFIC  RAILROAD  COMPANY  is  absolute  owner 

of  the  lands  and  bonds  granted  to  it  by  the  Government, 
having  complied  with  the  act  making  the  grant,  subject  to 
the  lien  of  the  Government  to  secure  its  advances,  in  the 
same  way,  and  to  the  same  extent  as  a  natural  person  in  like 
situation.  Per  Sawyer,  J. 

1 1.  THE  RELATION  OF  CREDITOR  AND  DEBTOR  exists  between  the 

United  States  and  the  Central  Pacific  Railroad  Company, 
under  the  act  granting  aid  to  the  latter,  with  like  force  and 
effect  as  if  both  were  natural  persons,  the  relation  being 
private,  and  having  nothing  to  do  with  the  power  of  the 
Government  as  sovereign.  Per  Sawyer,  J. 

12.  THE  UNITED  STATES,  AS  CREDITOR,  cannot  institute  a  com- 

pulsory investigation  into  the  private  affairs  of  the  Central 
Pacific  Railroad  Company,  or  require  it  to  exhibit  its  books 
and  papers  for  inspection  in  any  other  way,  or  to  any  greater 
extent,  than  would  be  lawful  in  the  case  of  private  creditors 
and  debtors.  Per  Sawyer,  J. 

13.  THE. UNITED  STATES,  AS  CREDITOR,  have  the  same  remedy  as  a 

private  creditor,  and  no  other,  to  compel  payment  of  any 
moneys  due  it  from  the  Central  Pacific  Railroad  Company, 
as  their  debtor,  or  to  prevent  the  latter  from  wasting  its  assets 
before  the  debt  matures,  and  that  remedy,  if  any,  must  be 
by  a  regular  judicial  proceeding  in  due  course  of  law,  and 
Congress  has  no  power  to  institute  a  roving,  legislative 
inquisition  into  the  affairs  of  the  company  to  ascertain 
what  it  has  done,  or  is  doing  with  its  money.  Per  Sawyer,  J. 
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STATEMENT  OF  FACTS. 

This  is  an  application  of  the  Pacific  Railway 
Commission,  created  under  the  Act  of  Congress 
of  March  3d,  1887,  ''Authorizing  an  Investiga- 
tion of  the  Books,  Accounts  and  Methods  of 
Railroads  which  have  received  Aid  from  the 
United  States,  and  for  other  purposes,"  for  an 
order  requiring  a  witness  before  it  to  answer  cer- 
tain interrogatories  propounded  to  him .  That  act 
authorizes  the  President  to  appoint  three  Com- 
missioners to  examine  the  books,  papers  and 
methods  of  all  railroad  companies  which  have 
received  aid  in  bonds  from  the  Government,  and 
in  terms  invests  them  with  power  to  make  a 
searching  investigation  into  the  working  and 
financial  management,  business  and  affairs  of 
the  aided  companies,  and  also  to  ascertain  and 
report,  "  whether  any  of  the  directors,  officers  or 
employes  of  said  companies  respectively  have 
been,  or  are  now  directly  or  indirectly  interested, 
and  to  what  amount  or  extent,  in  any  other  rail- 
road, steamship,  telegraph,  express,  mining,  con- 
struction, or  other  business  company  or  corpora- 
tion, and  with  which  any  agreements,  undertak- 
ings, or  leases  have  been  made  or  entered  into ; 
what  amounts  of  money  or  credit  have  been 
loaned  by  any  of  said  companies  to  any  person 
or  corporation  ;  what  amounts  of  money  or  credit 
have  been  or  are  now  borrowed  by  any  of  said 
companies,  giving  names  of  lenders  and  the 


purposes  for  which  said  sums  have  been  or  are 
now  required  ;  what  amounts  of  money  or  other 
valuable  consideration,  such  as  stocks,  bonds, 
passes  and  so  forth,  have  been  expended  or  paid 
out  by  said  companies,  whether  for  lawful  or 
unlawful  purposes,  but  for  which  sufficient  and 
detailed  vouchers  have  not  been  given  or  filed 
with  the  records  of  said  company  ;  and  further 
to  inquire  and  report  whether  said  companies,  or 
either  of  them,  or  their  officers  or  agents,  have 
paid  any  money  or  other  valuable  consideration, 
or  done  any  other  act  or  thing  for  the  purpose  of 
influencing  legislation." 

It  is  difficult  to  express  in  general  terms  the 
extent  to  which  the  Commissioners  are  required 
to  go  in  their  inquisition  into  the  business  and 
affairs  of  the  aided  companies  ;  or  the  extent  to 
which  they  may  not  go  into  other  business  and 
affairs  of  its  Directors,  officers  and  employes. 
The  act  itself  must  be  read  to  form  any  concep- 
tion of  the  all-pervading  character  of  the  scrutiny 
it  exacts  of  them. 

And  it  provides  that  the  Commissioners,  or 
either  of  them,  shall  have  the  power  <l  to  require 
the  attendance  and  testimony  of  witnesses  and 
the  production  of  all  books,  papers,  contracts, 
agreements,  and  documents  relating  to  the  mat- 
ter under  investigation,  and  to  administer  oaths ; 
and  to  that  end  may  invoke  the  aid  of  any  Court 
of  the  United  States  in  requiring  the  attendance 
and  testimony  of  witnesses,  and  the  production 
of  books,  papers  and  documents." 


And  it  declares  that  "  any  of  the  Circuit  or 
District  Courts  of  the  United  States  within  the 
jurisdiction  of  which  such  inquiry  is  carried  on, 
may,  in  case  of  contumacy  or  refusal  to  obey  a 
subpoena  issued  to  any  person,  issue  an  order 
requiring  any  such  person  to  appear  before  said 
Commissioners,  or  either  of  them,  as  the  case 
may  be,  and  produce  books  and  papers  if  so 
ordered,  and  give  evidence  touching  the  matter 
in  question ;  and  any  failure  to  obey  such  order 
of  the  Court  may  be  punished  by  such  Court  as 
a  contempt  thereof."  And  also  that  "  the  claim 
that  any  such  testimony  or  evidence  may  tend  to 
criminate  the  person  giving  such  evidence,  shall 
not  excuse  such  witness  from  testifying,  but  such 
evidence  or  testimony,  shall  not  be  used  against 
such  person  on  the  trial  of  any  criminal  pro- 
ceeding." 

In  the  discharge  of  the  duties  imposed  upon 
them,  the  Commissioners  have  attended  at  San 
Francisco  and  called  before  them  as  a  witness, 
Leland  Stanford,  who  is  now  and  has  been  from 
its  organization  President  of  the  Central  Pacific 
Railroad  Company,  one  of  the  companies  which 
received  aid  in  bonds  from  the  Government ;  and 
on  the  loth  of  August,  whilst  he  was  under  ex- 
amination respecting  the  affairs  of  that  company, 
a  number  of  vouchers  purporting  to  represent 
the  expenditure  of  moneys  belonging  to  it  were 
produced  and  verified.  These  vouchers,  as  stated 
by  the  Commissioners,  represented  the  aggregate 
sum  of  $733,  725  68,  which  had  been  expended 
by  Mr.  Stanford  between  November  9,  1870,  and 
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December  21,  1880,  and  by  him  charged  to  the 
company,  and  by  the  company  subsequently  re- 
imbursed to  him.  The  persons  to  whom  the 
moneys  were  paid  and  the  objects  to  which  they 
had  been  applied  do  not  appear  upon  the  face  of 
the  vouchers,  except  that  the  objects  are  stated  to 
have  been  for  "General  Expense  Account,"  or  for 
"Legal  Services,"  and  except,  also,  that  in  a  few 
instances  the  initials  of  persons  to  whom  the 
money  is  purported  to  have  been  paid  are  given. 
One  of  the  vouchers  (No.  2,569^)  represented  the 
expenditure  of  $171,781  89.  It  reads  as  follows: 

UC.  P.  R.  R.  Co.  to  Leland  Stanford,        Dr. 

"To  cash  paid  on  account  of  general 

expenses  to  December  31,  1875.  .  .  .$137,365  50 
"To  cash  paid  on  account  of  general 

expenses  to  December  31,  1875.  •  •  •      34>4r6  39 

$171,781  89" 
This  was  endorsed,  in  addition  to  its  number, 

amount,  and  a  statement  of  its  general  character, 

as  follows: 

''Allowed  Feb.  7,  1876,  by  Board  of  Directors, 

Folio  153. 

"I  certify  that  the  within  account,  amounting 

to  $171,781  89,  is  correct.     LELAND  STANFORD." 

When  under  examination  Mr.  Stanford  was 
asked  to  explain  in  detail  the  character  of  the  ex- 
penditures covered  by  this  voucher.  He  replied 
that  he  had  no  recollection  of  its  contents,  but 
presumed  it  was  made  up  of  many  items.  He 
then  proceeded  to  explain  at  great  length,  the 
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manner  in  which  he  did  business  for  the  com- 
pany in  negotiating  loans  and  incurring  expendi- 
tures, which  was  briefly  this :  The  loans  were 
generally  negotiated  in  San  Francisco,  and  the 
payment  of  expenses  incurrred  by  him  was  fre- 
quently made  there,  though  for  many  years  the 
office  of  the  company  was  at  Sacramento.  His 
payments  were  usually  in  checks  drawn  in  his 
own  name.  The  check-books,  with  loose  memo- 
randa kept  by  .him,  were  handed  from  time  to  time 
to  some  one  connected  with  the  office,  by  whom 
a  general  voucher  was  made  up  embracing  the 
several  expenditures  incurred,  and  the  voucher 
was  then  presented  by  the  witness  to  the  Directors 
of  the  company  and  by  them  approved.  The  wit- 
ness kept  no  accounts  of  his  several  expenditures, 
except  loose  memoranda  and  his  check-books, 
from  which  the  vouchers  were  made  up;  and  he 
supposed  the  voucher  in  question  was  thus  made 
up.  He  could  not,  at  that  date,  state  the  items 
which  made  up  the  several  accounts — but  he  had 
no  doubt  that  he  explained  the  matter  to  the  com- 
pany when  the  voucher  was  presented.  To  the 
question:  "What  explanation  did  you  give  the 
company  ?"  the  witness  answered  as  follows : 
"Well,  as  I  do  not  remember  the  items  of  it,  I 
cannot  remember,  of  course,  what  explanation  I 
may  have  given  to  the  company.  I  don't  think  I 
went  into  details  of  these  things  to  the  company, 
further  than  to  say  I  found  it  necessary  to  expend 
for  the  general  interest  of  the  company  so  much; 
and  I  do  not  think  that  they  ever  questioned  me 
particularly  as  to  the  wisdom  of  the .  expendi- 
ture." 
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The  Commission  then  asked  the  witness  this 
question  :  "  Was  any  part  of  the  $171,000  (the 
sum  named  in  this  bill  that -I  have  handed  to  you 
and  that  you  have)  paid  for  the  purpose  of  in- 
fluencing legislation  ?" 

The  counsel  present  acting  for  the  railroad 
company  objected  to  the  question,  for  the  reason 
that  the  witness  had  said  that  he  did  not  re- 
member what  constituted  the  items  composing 
the  voucher;  and  said  that  upon  that  point  (of  in- 
fluencing legislation)  any  question  the  Com- 
mission has  asked  or  might  be  disposed  to  ask, 
the  witness  would  be  advised  not  to  answer,  upon 
the  ground  that  the  company  is  willing  to  account 
to  the  Government  for  its  proportion  of  any 
voucher  that  is  produced,  or  of  any  entry  upon 
the  books  of  the  company  that  is  unexplained, 
and  therefore  it  will  not  make  any  difference 
what  is  done  with  the  money — whether  it  was 
thrown  into  the  sea  or  wasted  in  any  manner  or 
form.  The  Chairman  of  the  Commission  re- 
peated the  question  in  a  modified  form  as  follows : 
"  Was  any  part  of  the  sum  named  in  the  voucher 
submitted  to  you,  paid  to  any  agent  or  individual 
for  the  purpose  of  influencing  legislation  ?" 

To  this  the  witness  answered  as  follows :  "I 
told  you  I  did  not  know  anything  about  this,  but 
then  I  shall  act  upon  the  advice  of  my  counsel. 
I  don't  suppose  it  can  make  any  possible  dif- 
ference as  long  as  we  account  for  the  money. 
If  the  Government  is  not  satisfied  with  the 
vouchers  which  we  present,  whether  the  money 
was  expended  or  wasted  or  anything  of 
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the  kind,  it  can  make  no  possible  difference, 
because  if  it  went  into  the  sea — if  I  had  used  this 
money  improperly  or  thrown  it  away,  I  might  be 
accountable  to  the  stockholders  for  my  trust,  but 
the  Government  cannot  have  any  more  than  the 
money,  and  the  company  is  willing  to  account  for 
that  if  you  are  not  satisfied  with  the  action." 

The  witness  therefore,  under  advice  of  counsel, 
declined  to  give  any  further  answer. 

The  Chairman  also  asked  this  question:  u  Are 
you  able  to  state  to  the  Commission  that  any  of 
the  money  was  paid  for  illegitimate  or  corrupt 
purposes  ;  that  is,  to  corrupt  the  Legislature  of 
the  State  of  California  or  any  other  State  Legis- 
lature, or  the  Congress  of  the  United  States  ?" 
and  to  which  the  witness  answered  as  follows  : 

"I  have  told  you  what  I  know, that  I  do  not  re- 
member about  that  account,  but  I  can  say  this, 
that  I  never  corrupted  a  member  of  the  Legisla- 
ture in  my  life,  and  I  do  not  know  that  any  of 
my  agents  ever  did.  So  far  as  Congress  is  con- 
cerned, I  saw  a  statement  that  the  Board  of 
Directors  allowed  my  account  for  expenditures 
made  in  Washington  or  in  various  places.  I  do 
not  knov/  that  I  ever  had  any  occasion  to  pay  out 
any  money  at  Washington  except  for  my  own 
private  expenses." 

The  witness,  upon  further  examination,  testi- 
fied that  his  check-books  in  which  he  drew  his 
checks  for  the  expenditures  were  destroyed ;  that 
it  had  always  been  his  habit  about  once  a  year 
to  have  a  "clean  up"  and  when  he  wanted  to  go 
away  he  would  overhaul  his  papers,  and  what  he 
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did  not  want  he  would  destroy;  that  he  had  been 
to  Europe  three  times  within  the  last  few  years, 
and  each  time  he  had  "cleaned  up"  leaving  only 
such  papers  as  in  case  he  might  not  return,  he 
was  willing  that  other  people  might  see. 

Notwithstanding  the  answer  of  the  witness 
that  he  could  not  state  the  items  of  the  voucher, 
and  had  no  recollection  of  any  of  them,  he  was 
repeatedly  asked  substantially  the  same  question, 
as  though  by  its  repetition  a  different  answer 
might  be  obtained.  The  answer  was,  however, 
substantially  the  same  in  every  instance.  Other 
vouchers  of  a  similar  kind  presented  by  the  wit- 
ness to  the  company  were  produced  and  verified, 
and  with  respect  to  them  the  witness  said  as  fol- 
lows :  "I  suggest  to  the  Commission  that  there 
is  not  in  all  that  class  of  bills  to-day  a  single 
item  that  I  positively  remember.  I  could  not 
tell  the  amount,  nor  when  these  bills  wrere 
credited,  excepting  I  went  to  the  books.  I  can- 
not tell  of  a  single  item  that  went  to  make  up 
the  amounts  Let  my  answer  as  to  this  and  to 
the  other  vouchers  of  that  class  be  the  same  as  I 
have  made  to  the  other  (the  first)  voucher ;  and 
I  will  take  that  position  generally." 

Yet  the  Commissioners  felt  it  their  duty  to  ask 
specifically  as  to  each  voucher  substantially  the 
same  question,  at  which  some  feeling  appears  to 
have  been  excited,  as  the  following  passage  from 
the  examination  upon  one  of  the  vouchers  dis- 
closes : 

"  Chairman  of  the  Commission — Was  any  part 
of  the  sum  expended  through  any  agent  or  indi- 
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vidual  for  the  purpose  of  influencing  legislation  ? 

"  Answer — Not  to  my  knowledge.  I  have  told 
you  already  ;  I  do  not  know  the  object  of  your 
examining  me  in  this  way.  I  have  told  you  that 
I  do  not  know  anything  about  it,  and  I  have  told 
you  that,  I  think,  three  or  four  times. 

"The  Chairman — I  want  you  to  distinctly 
understand  that  I  am  going  to  ask  you  as  to 
each  of  these  vouchers,  and  I  will  put  it  on  the 
record. 

*  The  Witness — And  I  want  you  to  distinctly 
understand  that  I  shall  exercise  my  discretion 
about  it. 

"  The  Chairman — That  is  your  right,  and  it  is 
my  right  and  duty,  sworn  to,  to  ask  you. 

"The  Witness — It  is  your  right  and  your 
duty  to  be  a  gentleman  in  asking  questions. 

"  The  Chairman— Well,  if  I  have  not  been,  I 
will  apologize. 

"  The  Witness — Well,  I  think  you  have  occa- 
sion to  apologize  for  asking  such  questions  as 
that  over  and  over  again. 

"  The  Chairman — I  will  repeat  my  question, 
and  you  can  decline  just  as  you  have  done.  I 
am  going  through  all  of  these  vouchers  just  in  this 
way,  so  that  there  will  be  no  mistake  in  the 
future." 

The  Commissioners  now  ask  in  their  petition 
that  the  witness  be  summoned  to  show  cause 
why  he  should  not  be  required  to  answer  the 
interrogatories  whether  any  part  of  the  sums 
named  in  the  several  vouchers  was  paid  for  the 
purpose  of  influencing  legislation,  which  he  has 
declined  to  do  except  in  the  manner  stated. 
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Subsequently  interrogatories  were  propounded 
to  Mr.  Stanford  inquiring  whether  any  portion 
of  the  moneys  covered  by  the  several  vouchers 
produced  following  the  first  one  was  paid  to  cer- 
tain parties,  who  were  named,  for  the  purpose  of 
using  the  same  in  connection  with  measures 
pending  in  the  Legislature. 

The  witness  declined  to  answer  these  inter- 
rogatories, and  the  Commissioners  also  ask  in 
their  petition  that  he  be  summoned  to  show  cause 
why  he  should  not  be  required  to  answer  them. 

It  was  also  in  evidence  before  the  Commission 
that  in  December,  1875,  the  Legislature  of  Cali- 
fornia was  in  session  in  the  city  of  Sacramento, 
and  that  it  was  the  custom  of  the  Railroad  Com- 
pany to  be  represented  before  its  committees. 
The  Commission  thereupon  inquired  as  follows: 

"The  Chairman — How  many  representatives 
did  you  have  there  ? 

"  Answer — I  used  to  generally  go  there  and 
spend  a  good  deal  of  time  when  there  was  any 
very  hostile  legislation  going  on  or  proposed.  I 
was  up  there,  and  sometimes  had  one  of  our 
people  and  sometimes  another — sometimes  one 
lawyer  and  sometimes  another. 

<(  The  Chairman — Please  name  the  lawyers  who 
were  in  the  habit  of  attending  the  Legislature 
with  you  ? 

"  Answer — Unless  it  is  really  necessary,  I  do 
not  want  to  go  into  the  detail  of  anything  of  that 
kind.  We  often  employed  agents  in  a  con- 
fidential character,  and  it  was  not  advisable  that 
others  should  know  that  they  were  in  our  service. 
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I  do  not  want  to  answer  unless  I  am  compelled 
to  answer.  I  want  to  give  you  all  the  informa- 
tion that  it  is  in  our  power,  by  which  you  may 
understand  under  what  obligations  we  are  to  the 
Government. 

"  If  we  have  wrongfully  disposed  of  any  of  the 
assets  of  the  Central  Pacific  Company  that  could 
possibly  affect  its  relation  with  the  Government, 
I  want  you  to  know  it,  but  where  it  is  a  matter 
merely  between  myself  and  my  stockholders  and 
Directors,  and  it  cannot  make  any  difference  in 
our  relations  to  the  Government  or  what  the 
Government  may  want  to  claim  because  of  the 
lack  of  proper  vouchers  upon  which  to  base  their 
five  or  twenty-five  per  cent,  I  do  not  want  to  do  it.  I 
cannot  conceive  that  the  questions  you  are  ask- 
ing me  can  possibly  affect  our  account  with  the 
Government  as  long  as  we  are  willing  to  pay.  If 
you  are  not  satisfied  with  these  vouchers,  we  say 
to  you,  say  so,  and  we  will  account  for  them  as 
money  on  hand." 

To  the  question  subsequently  repeated  the 
witness  declined  to  answer,  and  the  Commission- 
ers pray  in  their  petition  that  the  witness  also  be 
required  by  order  of  the  Court  to  show  cause 
why  he  shall  not  be  required  to  answer  this  in- 
terrogatory. Upon  the  filing  of  the  petition, 
which  was  signed  and  verified  by  the  oath  of  the 
Commissioners,  an  order  was  entered  as  prayed 
that  the  witness  show  cause  before  the  Court 
on  a  day  designated,  why  he  should  not  be 
required  to  appear  before  them  and  answer  the 
interrogatories  propounded. 
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The  witness  appeared  in  response  to  the  order 
and  filed  his  answer  to  the  petition,  in  which  he 
gives  at  some  length  the -history  of  the  con- 
struction of  the  road  of  the  company,  and  of  the 
difficulties  its  projectors  had  to  encounter,  and 
mentions  the  aid  in  bonds  and  lands  received 
from  the  Government,  and  the  annual  reports 
made  to  the  Secretary  of  the  Treasury  of  its  con- 
dition and  management.  He  states  that  since  its 
organization  in  June,  1861,  he  has  been  its  Presi- 
dent, and  after  describing  the  manner  of  doing 
business,  adds  :  "In  this  way  I  have  taken  part  in 
transacting  the  business  of  the  company  for  a 
period  now  extending  over  (25)  twenty-five  years, 
and  in  point  of  value  aggregating  upwards  of 
four  hundred  millions  of  dollars.  As  the  busi- 
ness took  place  I  was  cognizant  of  it,  but  owing 
to  its  multiplicity  and  the  pressure  of  matters 
more  important  than  mere  detail,  as  well  as  the 
lapse  of  time,  I  am  now  no  longer  able  to  recall 
many  of  the  matters  with  which  I  was  person- 
ally so  familiar." 

He  also  states  that  by  the  decision  of  the 
Supreme  Court  the  relation  between  the  United 
States  and  the  railroad  company  is  that  of  creditor 
and  debtor,  and  that  the  rights  of  both  are  those 
springing  from  that  relation  ;  that  the  examina- 
tion made  by  the  Commission  has  not  only  ex- 
tended to  the  affairs  of  the  Central  Pacific  Rail- 
road Company  but  has  extended  to  a  searching 
investigation  of  the  affairs  of  all  the  consolidated 
and  allied  companies  connected  with  that  corpora- 
tion; and  that  their  affairs  have  been  examined 
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into  not  only  by  the  experts  of  the  Commission 
but  the  Commissioners  themselves,  and  their  busi- 
ness relations  have  been  exposed  to  the  public 
and  the  prying  curiosity  of  rival  business  com- 
petitors; and  that  the  Commission  insists  upon 
investigating  matters  with  which  the  Government 
has  and  can  have  no  possible  concern ;  that  the 
disposition  the  company  may  have  made  of  such 
portion  of  its  assets  or  earnings  as  the  Govern- 
ment has  not  and  never  had  any  interest  in,  is  of 
this  character ;  and  yet  the  Commission  insists 
upon  answers  to  questions  respecting  such  dis- 
position which  can  have  no  possible  effect  upon 
the  relations  between  the  company  and  the  Gov- 
ernment, and  can  only  tend  to  cast  suspicion  upon 
parties  whose  names  may  be  mentioned ;  and  as 
the  subjects  in  respect  to  which  these  questions 
are  propounded  are  of  an  exclusively  private 
character,  in  no  way  affecting  the  interests  of 
the  Government,  neither  the  company  nor  its 
officers  feel  called  upon  to  answer. 

The  respondent  also  makes  this  extraordinary 
statement  that  he  is  constrained  to  this  course  "  as 
the  gentlemen  of  the  Commission  have  distinctly 
and  repeatedly  avowed  in  the  course  of  their  ex- 
amination that  they  do  not  regard  themselves 
bound  in  such  examination  by  the  ordinary  rules 
of  evidence,  that  they  would  receive  hearsay  and 
ex  parte  statements,  surmises,  suspicions,  and  all 
character  of  information  that  might  be  called  to 
their  attention ;"  and  that  during  the  course  of 
his  examination  it  had  more  than  once  transpired 
that  he  was  examined  upon  charges  made  in 
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pleadings  and  proceedings  instituted  against  the 
company  based  upon  suspicion  and  surmises,  and 
in  many  cases  without  actual  foundation;  that 
questions  had  been  propounded,  and  a  line  of 
examination  pursued  manifestly  prompted  by 
disaffected  and  hostile  parties  whose  aim  was 
more  the  pursuit  of  personal  enmity  of  a  private 
character  than  the  interests  of  the  public  at  large 
or  the  ends  of  justice;  that  to  answer  any  of  the 
objectionable  questions  would  necessarily  give 
rise  to  the  implication  that  all  persons  whose 
names  may  be  mentioned  in  the  questions  to 
which  answers  are  declined  are  guilty  of  the  acts 
of  commission  which  is  implied  in  the  bare  ask- 
ing of  the  questions ;  that  in  his  testimony  he 
had  said  in  substance,  and  now  repeats  it,  that 
he  never  corrupted  or  attempted  to  corrupt  any 
member  of  the  Legislature  or  any  member  of 
Congress  or  any  public  official,  and  never  author- 
ized any  agent  to  do  so ;  that  all  the  claims  covered 
by  the  vouchers  referred  to  have  received  not 
only  the  approval  of  the  Board  of  Directors  of 
the  Central  Pacific  Railroad  Company,  but  like- 
wise the  approval  of  the  stockholders  of  that 
company;  that  all  parties  who  could  in  any- 
wise legally  or  equitably  be  affected  by  the  dis- 
bursements embraced  in  them  were  fully  satisfied 
therewith  and  have  ratified  and  approved  of  the 
same. 

And  in  addition  the  respondent  states  that  in 
the  conduct  and  management  of  a  business  of  the 
magnitude  of  the  Central  Pacific  Railroad  Com. 
pany  and  the  various  corporations  consolidated 


20 


and^allied  therewith,  it  is  impossible  not  from 
time  to  time  to  have  to  do  business  involving  dis- 
bursements which  every  dictate  of  business  pru- 
dence will  not  admit  of  being  made  public ;  that 
arrangements  of  a  private  character,  names  of 
parties  not  publicly  known,  and  the  disclosures 
of  which  could  only  result  in  defeating  the  ends 
in  view  and  exposing  the  persons  so  named  to 
suspicion  and  obloquy,  would  forbid  making  the 
same  public,  either  upon  the  archives  of  the  com- 
pany or  before  a  public  commission;  that  this 
course  of  policy  is  not  only  sanctioned  by  ordi- 
nary experience  in  business  life,  but  the  Govern- 
ment of  the  United  States  and  the  Government 
of  the  State  of  California,  as  well  as  the  Govern- 
ment of  the  City  and  County  of  San  Francisco, 
severally,  allow  to  their  chief  magistrates  money, 
the  investment  of  which  is  committed  exclusively 
to  their  judgment  and  discretion,  and  for  which 
detailed  vouchers  are  never  required. 

The  respondent  further  adds  that  the  Com- 
mission deemed  it  its  duty  to  propound  questions 
involving  criminality  on  his  part  and  on  the  part 
of  the  persons  whose  names  were  mentioned  in 
such  questions,  answers  to  which,  for  the  reasons 
stated,  he  has  felt  constrained  to  decline  to  make; 
that  acting  not  only  on  his  own  behalf,  but  on  be- 
half of  those  whose  interests  as  stockholders  of 
the  Central  Pacific  Railroad  Company  are  com- 
mitted to  his  charge,  he  feels  bound  to  decline  to 
answer  them  unless  by  the  Court  he  is  otherwise 
directed. 
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The  purport  of  the  answer  of  the  respondent  is 
that  the  Government  has  no  legal  interest  in  the 
matters  in  relation  to  which  the  interrogatories 
are  propounded;  that  he  has  answered  the  inter- 
rogatories so  far  as  it  was  in  his  power  to  do  so, 
not  having  any  recollection  of  the  items  for  which 
the  vouchers  were  made  up,  at  this  distant  day 
from  the  transactions  to  which  they  relate,  and 
that  he  is  shielded  by  the  Constitution  from  an- 
swering questions  implying  criminality  in  his 
conduct  and  calculated  to  cast  aspersions  upon 
others. 

The  District  Attorney  of  the  United  States, 
acting  for  the  Commissioners,  moves  for  a  per- 
emptory order  upon  the  witness  to  compel  him 
to  answer  interrogatories,  notwithstanding  his 
answer  to  the  order  to  show  cause. 


MR.  JUSTICE  FIELD,  after  filing  the  above  state- 
ment of  facts,  delivered  the  opinion  of  the  Court 
as  follows : 

The  motion  for  a  peremptory  order  upon 
the  witness  to  answer  the  interrogatories  pro- 
pounded by  the  Railway  Commission  has  been 
fully  argued  ;  and  everything  which  could  be  said 
in  its  favor  has  been  ably  presented  by  the  United 
States  Attorney,  either  in  oral  or  printed  argu- 
ments. In  resisting  the  motion  counsel  of  the 
respondent  have  not  confined  themselves  to  a  dis- 
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cussion  of  the  propriety  and  necessity  of  the  in- 
terrogatories, and  the  sufficiency  of  the  answers 
given  by  him;  but  they  have  assailed  the  validity 
of  the  act  creating  the  Commission,  so  far  as  it 
authorizes  an  examination  into  the  private  affairs 
of  the  directors,  officers  and  employes  of  the 
Central  Pacific  Railroad  Company,  and  confers 
the  right  to  invoke  the  power  of  the  Federal 
Courts  in  aid  of  the  general  investigation  directed. 

Impressed  with  the  gravity  of  the  questions 
presented,  we  have  given  to  them  all  the  con- 
sideration in  our  power. 

The  Pacific  Railway  Commission,  created 
under  the  Act  of  Congress  of  March  3,  1887,  is 
not  a  judicial  body;  it  possesses  no  judicial 
powers ;  it  can  determine  no  rights  of  the  Gov- 
ernment or  of  the  companies  whose  affairs  it 
investigates.  Those  rights  will  remain  the  sub- 
ject of  judicial  inquiry  and  determination  as  fully 
as  though  the  Commission  had  never  been  cre- 
ated ;  and  in  such  inquiry  its  report  to  the  Presi- 
dent of  its  action  will  not  be  even  admissible  as 
evidence  of  any  of  the  matters  investigated.  It 
is  a  mere  board  of  inquiry,  directed  to  obtain 
information  upon  certain  matters,  and  report 
the  result  of  its  investigations  to  the  President, 
who  is  to  lay  the  same  before  Congress.  In  the 
progress  of  its  investigations,  and  in  the  further- 
ance of  them,  it  is  in  terms  authorized  to  invoke 
the  aid  of  the  Courts  of  the  United  States  in 
requiring  the  attendance  and  testimony  of  wit- 
nesses, and  the  production  of  books,  papers  and 
documents.  And  the  act  provides  that  the  Cir- 
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cuit  or  District  Court  of  the  United  States,  within 
the  jurisdiction  of  which  the  inquiry  of  the  Com- 
mission is  had,  in  case  of  contumacy  or  refusal 
of  any  person  to  obey  a  subpoena  to  him,  may 
issue  an  order  requiring  such  person  to  appear 
before  the  Commissioners  and  produce  books  and 
papers,  and  give  evidence  touching  the  matters 
in  question. 

The  investigation  directed  is  to  be  distin- 
guished from  the  inquiries  authorized  upon  tak- 
ing the  census.  The  Constitution  provides  for 
an  enumeration  of  the  inhabitants  of  the  states 
at  regular  periods,  in  order  to  furnish  a  basis  for 
the  apportionment  of  representatives,  and  in  con- 
nection with  the  ascertainment  of  the  number  of 
inhabitants,  the  act  of  Congress  provides  for  cer- 
tain inquiries  as  to  their  age,  birth,  marriage, 
occupation,  and  respecting  some  other  matters  of 
general  interest,  and  for  a  refusal  of  any  one  to 
answer  them  a  small  penalty  is  imposed.  (R. 
S-,  Sec.  2171.)  There  is  no  attempt  in  such 
inquiries  to  pry  into  the  private  affairs  and 
papers  of  any  one,  nor  are  the  Courts  called  upon 
to  enforce  answers  to  them.  Similar  inquiries 
usually  accompany  the  taking  of  a  census  of 
every  country,  and  are  not  deemed  to  encroach 
upon  the  rights  of  the  citizen. 

And  in  addition  to  the  inquiries  usually  accom- 
panying the  taking  of  the  census,  there  is  no 
doubt  that  Congress  may  authorize  a  Commis- 
sion to  obtain  information  upon  any  subject 
which,  in  its  judgment,  it  may  be  important  to 
possess.  It  may  inquire  into  the  extent  of  the 
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productions  of  the  country  of  every  kind,  natural 
and  artificial,  and  seek  information  as  to  the 
habits,  business,  and  even  amusements  of  the 
people.  But  in  its  inquiries  it  is  controlled  by 
the  same  guards  against  the  invasion  of  private 
rights  which  limit  the  investigations  of  private 
parties  into  similar  matters.  In  the  pursuit  of 
knowledge  it  cannot  compel  the  production  of  the 
private  books  and  papers  of  the  citizen  for  its 
inspection,  except  in  the  progress  of  judicial  pro- 
ceedings, or  in  suits  instituted  for  that  purpose, 
and  in  both  cases  only  upon  averments  that 
its  rights  are  in  some  way  dependent  for  enforce- 
ment upon  the  evidence  those  books  and  papers 
contain. 

Of  all  the  rights  of  the  citizen,  few  are  of 
greater  importance  or  more  essential  to  his  peace 
and  happiness  than  the  right  of  personal  security, 
and  that  involves  not  merely  protection  of  his 
person  from  assault,  but  exemption  of  his  pri- 
vate affairs,  books  and  papers  from  the  inspection 
and  scrutiny  of  others.  Without  the  enjoyment 
of  this  right,  all  other  rights  would  lose  half 
their  value..  The  law  provides  for  the  compul- 
sory production,  in  the  progress  of  judicial 
proceedings  or  by  direct  suit  for  that  purpose, 
of  such  documents  as  affect  the  interest  of  others, 
and  also  in  certain  cases  for  the  seizure  of  crimi- 
nating papers  necessary  for  the  prosecution  of 
offenders  against  public  justice,  and  only  in  one 
of  these  ways  can  they  be  obtained  and  their 
contents  made  known  against  the  will  of  the 
owners, 
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In  the  recent  case  of  Boyd  vs.  the  United  States 
(ii6  U.  S.,  6 1 6)  the  Supreme  Court  held  that  a 
provision  of  a  law  of  Congress,  which  authorized 
a  Court  of  the  United  States  in  revenue  cases,  on 
motion  of  the  Government  Attorney,  to  require 
the  defendant  or  claimant  to  produce  in  Court 
his  private  books,  invoices  and  papers,  or  that 
the  allegations  of  the  Attorney  respecting  them 
should  be  taken  as  confessed,  was  unconstitu- 
tional and  void  as  applied  to  suits  for  penalties 
or  to  establish  a  forfeiture  of  the  party's  goods. 
The  Court,  speaking  by  Mr.  Justice  '  Bradley, 
said  :  u  Any  compulsory  discovery  by  extorting 
the  party's  oath,  or  compelling  the  production  of 
his  private  books  and  papers  to  convict  him  of 
crime  or  to  forfeit  his  property  is  contrary  to  the 
principles  of  a  free  government.  It  is  abhorrent 
to  the  instincts  of  an  Englishman  ;  it  is  abhor- 
rent to  the  instincts  of  an  American.  It  may 
suit  the  purpose  of  despotic  power  ;  but  it  cannot 
abide  the  pure  atmosphere  of  political  liberty 
and  personal  freedom."  The  language  thus  used 
had  reference,  it  is  true,  to  the  compulsory  pro- 
duction of  papers  as  a  foundation  for  criminal 
proceedings,  but  it  is  applicable  to  any  such  pro- 
duction of  the  private  books  and  papers  of  a  party 
otherwise  than  in  the  course  of  j  udicial  proceed- 
ings or  a  direct  suit  for  that  purpose.  It  is  the 
forcible  intrusion  into  and  compulsory  exposure 
of  one's  private  affairs  and  papers,  without  judicial 
process,  or  in  the  course  of  judicial  proceedings, 
which  is  contrary  to  the  principles  of  a  free 
government,  and  is  abhorrent  to  the  instincts  of 
Englishmen  and  Americans. 
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In  his  opinion  in  the  celebrated  case  of  Entick 
vs.  Carrington,  and  Three  other  King^s  Messen- 
gers, reported  at  length  in  19  Howell's  State 
Trials,  1029,  Lord  Camden  said :  "  Papers  are 
the  owner's  goods  and  chatties ;  they  are  his 
dearest  property,  and  are  so  far  from  enduring  a 
seizure,  that  they  will  hardly  bear  an  inspection ; 
and  though  the  eye  cannot  by  the  laws  of  England 
be  guilty  of  a  trespass,  yet  where  papers  are 
removed  and  carried  away  the  secret  nature  of 
those  goods  will  bean  aggravation  of  the  trespass 
and  demand  more  considerable  damages  in  that 
respect.  Where  is  the  written  law  that  gives 
any  Magistrate  such  a  power?  I  can  safely 
answer,  there  is  none  ;  and,  therefore,  it  is  too 
much  for  us,  without  such  authority,  to  pro- 
nounce a  practice  legal  which  would  be  subversive 
of  all  the  comforts  of  society." 

Compulsory  process  to  produce  such  papers, 
not  in  a  judicial  proceeding,  but  before  a  Com- 
mission of  Inquiry,  is  as  subversive  of  "all  the 
comforts  of  society"  as  their  seizure  under  the 
general  warrant  condemned  in  that  case.  The 
principles  laid  down  in  the  opinion  of  Lord 
Camden,  said  the  Supreme  Court  of  the  United 
States,  "affect  the  very  essence  of  Constitutional 
liberty  and  security.  They  reach  further  than  the 
concrete  form  of  the  case  then  before  the  Court 
with  its  adventitious  circumstances;  they  apply 
to  all  invasions  on  the  part  of  the  Government 
and  its  employes,  of  the  sanctity  of  man's  home 
and  the  privacies  of  life." 

In  Kilbourn  vs.    Thompson  (113  U.'S.,  168), 


27 


we  have  a  decision  of  the  Supreme  Court  of  the 
United  States  that  neither  House  of  Congress 
has  the  power  to  make  inquiries  into  the  private 
affairs  of  the  citizen,  that  is,  to  compel  exposure 
of  such  affairs.  That  case  was  this :  The 
firm  of  Jay  Cook  &  Co.  were  debtors 
of  the  United  States,  and  it  was  alleged 
that  they  were  interested  in  a  "real 
estate  pool"  in  the  city  of  Washington,  and  that 
the  trustee  of  their  estate  and  effects  had  made  a 
settlement  of  their  interests  with  the  associates 
of  the  firm  to  the  disadvantage  and  loss  of 
numerous  creditors,  including  the  Government 
of  the  United  States.  The  House  of  Representa- 
tives, by  a  resolution  reciting  these  facts,  author- 
ized the  Speaker  to  appoint  a  committee  of  five 
to  inquire  into  the  matter  and  history  of  said 
"  real  estate  pool "  and  the  character  of  the 
settlement,  with  the  amount  of  the  property  in- 
volved in  which  Jay  Cook  &  Co.,  were  interested, 
and  the  amount  paid,  or  to  be  paid,  in  said  settle- 
ment, with  power  to  send  for  persons  and  papers, 
and  report  to  the  House.  The  committee  was 
appointed  and  organized,  and  proceeded  to  make 
the  inquiry  directed.  A  subpoena  was  issued  to 
one  Kilbourn,  commanding  him  to  appear  before 
the  committee  to  testify  and  be  examined  touch- 
ing the  matters  to  be  inquired  into,  and  to  bring 
with  him  certain  designated  records,  papers  and 
maps  relating  to  the  inquiry.  Kilbourn  ap- 
peared before  the  committee  and  was  asked  to 
state  the  names  of  the  five  members  of  the  real 
estate  pool  and  where  each  resided,  and  he  re- 
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fused  to  answer  the  question  or  to  produce  the 
books  which  had  been  required.  The  committee 
reported  the  matter  to  the  House,  and  it  ordered 
the  Speaker  to  issue  his  warrant  directed  to  the 
Sergeant-at-Arms  to  arrest  Kilbourn  and  bring 
him  before  the  Bar  of  the  House  to  answer  why 
he  should  not  be  punished  for  contempt.  On 
being  brought  before  the  House,  Kilbourn  per- 
sisted in  his  refusal  to  answer  the"  question  and  to 
produce  the  books  and  papers  required.  He  was 
thereupon  held  to  be  in  contempt  and  committed 
to  the  custody  of  the  Sergeant-at-Arms  until  he 
should  signify  his  willingness  to  appear  before 
the  committee  and  answer  the  question  and  obey 
the  subpoena  duces  tecum  ;  and  it  was  ordered  that 
in  the  meantime  the  Sergeant-at-Arms  should 
cause  him  to  be  confined  in  the  common  jail  of 
the  District  of  Columbia.  He  was  accordingly 
confined  in  that  jail  for  forty-five  days,  when  he 
was  released  on  habeas  corpus  by  the  Chief 
Justice  of  the  Supreme  Court  of  the  District  of 
Columbia.  Upon  his  release  he  sued  the  Speaker 
of  the  House,  the  members  of  the  committee  and 
the  Sergeant-at-Arms  for  his  forcible  arrest  and 
confinement.  The  defendants  pleaded  the 
facts  recited,  to  which  plea  the  plaintiff  de- 
murred. The  demurrer  was  overruled  and 
judgment  ordered  for  the  defendants.  On  a 
writ  of  error  to  the  Supreme  Court  the  judg- 
ment was  affirmed  as  to  all  the  defendants  except 
the  Sergeant-at-Arms.  They,  being  members  of 
the  House,  were  held  to  be  protected  from  prose- 
cution for  their  action.  But  as  to  Thompson,  the 


29 


judgment  was  reversed  arid  the  cause  remanded 
for  further  proceedings.  In  the  Supreme  Court  the 
questions  involved  received  great  consideration ; 
and  it  was  held  that  the  subject  matter  of  the  in- 
vestigation was  judicial,  and  not  legislative,  and 
that  there  was  no  power  in  Congress,  or  in  either 
House,  on  the  allegation  that  an  insolvent  debtor 
of  the  United  States  was  interested  in  a  private 
business  partnership,  to  investigate  the  affairs  of 
that  partnership,  and,  consequently,  no  authority 
to  compel  a  witness  to  testify  on  the  subject. 

u  The  House  of  Representatives,"  said  the 
.Court,  "  has  the  sole  right  to  impeach  officers  of 
the  Government,  and  the  Senate  to  try  them. 
Were  the  question  of  such  impeachment  before 
either  body  acting  in  its  appropriate  sphere  on 
that  subject,  we  see  no  reason  to  doubt  the  right 
to  compel  the  attendance  of  witnesses,  and  their 
answer  to  proper  questions,  in  the  same  manner 
and  by  the  use  of  the  same  means  that  Courts  of 
Justice  can  in  like  cases.  Whether  the  power 
of  punishment  in  either  House  by  fine  or  impris- 
onment goes  beyond  this  or  not,  we  are  sure  that 
no  person  can  be  punished  for  contumacy  as  a 
witness  before  either  House,  unless  his  testimony 
is  required  in  a  matter  into  which  that  House 
has  jurisdiction  to  inquire,  and  we  feel  equally 
sure  that  neither  of  these  bodies  possesses  the  gen- 
eral power  of  making  inquiry  into  the  private 
affairs  of  the  citizen"  And  again  :  "  If  the  inves- 
tigation which  the  committee  was  directed  to 
make  was  judicial  in  its  character,  and  could 
only  be  properly  and  successfully  made  by  a 
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Court  of  Justice,  and  if  it  related  to  a  matter 
wherein  relief  or  redress  could  be  had  only  by  a 
judicial  proceeding,  we  do  not,  after  what  has 
been  ,said,  deem  it  necessary  to  discuss  the  prop- 
osition that  the  power  attempted  to  be  exercised 
was  one  confided  by  the  Constitution  to  the 
judicial,  and  not  to  the  legislative  department  of 
the  Government.  We  think  it  equally  clear  that 
the  power  asserted  is  judicial,  and  not  legisla- 
tive" And  again  :  u  The  resolution  adopted  as 
a  sequence  of  the  preamble  contains  no  hint  of 
any  intention  of  final  action  by  Congress  on 
the  subject.  In  all  the  argument  on  the  case  no 
suggestion  has  been  made  of  what  the  House  of 
Representatives  or  the  Congress  could  have  done 
in  the  way  of  remedying  the  wrong  or  securing 
the  creditors  of  Jay  Cook  &  Co.,  or  even  the 
United  States.  Was  it  to  be  simply  a  fruitless 
investigation  into  the  personal  affairs  of  indi- 
viduals ?  If  so,  the  House  of  Representatives  had 
no  power  or  authority  in  the  matter  more  than 
any  other  equal  number  of  gentlemen  interested 
for  the  Government  of  their  country.  By  fruit- 
less, we  mean  that  it  could  result  in  no  valid 
legislation  on  the  subject  to  which  the  inquiry 
referred." 

When  the  case  went  back  to  the  Supreme 
Court  of  the  District  of  Columbia,  and  was  tried, 
the  plaintiff  recovered  a  verdict  for  sixty  thou- 
sand dollars  against  the  Sergeant-at-Arms.  A 
new  trial  having  been  granted  for  excessive  dam- 
ages, the  plaintiff  recovered  on  the  second  trial  a 
verdict  for  thirty  thousand  five  hundred  -dollars. 
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This  amount  was  subsequently  reduced  to 
twenty  thousand  dollars,  which  was  paid  by  order 
of  Congress,  with  interest  and  costs  of  suit.  (23 
U.  S.,  p.  467,  Me  Arthur  a-nd  Mackey  Rep.  416, 

432.) 

This  case  will  stand  for  all  time  as  a  bulwark 
against  the  invasion  of  the  right  of  the  citizen  to 
protection  in  his  private  affairs  against  the  un- 
limited scrutiny  of  investigation  by  a  Congres- 
sional Committee.  The  Courts  are  open  to  the 
United  States  as  they  are  to  the  private  citizen, 
and  both  can  there  secure  by  regular  proceedings, 
ample  protection  of  all  rights  and  interests,  which 
are  entitled  to  protection  under  a  government  of 
a  written  constitution  and  laws. 

The  act  of  Congress  not  only  authorizes  a 
searching  investigation  into  the  methods,  affairs 
and  business  of  the  Central  Pacific  Railroad 
Company,  but  it  makes  it  the  duty  of  the  Rail- 
way Commission  to  inquire  into,  ascertain  and 
report  whether  any  of  the  Directors,  officers  or 
employes  of  that  company  have  been,  or 
are  now  directly  or  indirectly  interested,  and 
and  to  what  extent,  in  any  railroad,  steamship, 
telegraph,  express,  mining,  construction  or  other 
business  company  or  corporation,  and  with  which 
any  agreements,  undertakings,  or  leases  have  been 
made  or  entered  into.  There  are  over  one  hun- 
dred officers,  principal  and  minor,  of  the  Central 
Pacific  Railroad  Company,  and  nearly  five  thous- 
and employes.  It  is  not  unreasonable  to  sup- 
pose that  a  large  portion  of  these  have  some  in- 
terest as  stockholders  or  otherwise,  in  some  other 
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company  or  corporation  with  which  the  railway 
company  may  have  an  agreement  of  some  kind, 
and  it  wonld  be  difficult  to  state  the  extent  to 
which  the  explorations  of  the  Commission  into 
the  private  affairs  of  these  persons  may  not  go, 
if  the  mandate  of  the  act  could  be  fully  carried 
out.  But  in  accordance  with  the  principles  de- 
clared in  the  case  of  Kilbourn  vs.  Thompson,  and 
the  equally  important  doctrines  announced  in 
Boyd  vs.  The  United  States,  the  Commission  is 
limited  in  its  inquiries  as  to  the  interest  of  these 
Directors,  officers  and  employes  in  any  other 
business,  company  or  corporation  to  such  matters 
as  these  persons  may  choose  to  disclose.  They 
cannot  be  compelled  to  open  their  books  and  ex- 
pose such  other  business  to  the  inspection  and 
examination  of  the  Commission.  They  were 
not  prohibited  from  engaging  in  any  other 
lawful  business  because  of  their  interest  in  and 
connection  with  the  Central  Pacific  Railroad 
Company,  and  that  other  business  might  as  well 
be  the  construction  and  management  of  other 
railroads,  as  the  planting  of  vines  or  the  raising 
of  fruit,  in  which  some  of  those  Directors  and  offi- 
cers and  employes  have  been  in  fact  engaged. 
And  they  are  entitled  to  the  same  protection  and 
exemption  from  inquisitorial  investigation  into 
such  business  as  any  other  citizens  engaged  in 
like  business. 

With  reference  to  the  vouchers  respecting 
which  the  principal  interrogatories  are  pro- 
pounded, and  to  which  we  are  asked  to  compel 
answers  from  the  witness,  it  is  conceded  by  the 
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Commission  on  this  motion  that  the  moneys 
covered  by  them  were  not  charged  against  the 
United  States  in  ascertaining  the  net  earnings 
of  the  company.  If  such  were  the  case,  it  is 
difficult  to  see  what  interest  the  United  States 
can  have  in  the  disposition  of  those  moneys.  Be 
that  as  it  may,  the  Federal  Courts  cannot,  upon 
that  concession,  aid  the  Commission  in  ascertain- 
ing how  the  moneys  were  expended.  Those 
Courts  cannot  become  the  instruments  of  the  Com- 
mission in  furthering  its  investigation.  Their 
power,  its  nature  and  extent  is  defined  by  the 
.Constitution.  The  Government  established  by 
that  instrument  is  one  of  delegated  powers, 
supreme  in  its  prescribed  sphere  but  without 
authority  beyond  it.  No  department  of  it  can 
excercise  any  powers  not  specifically  enumerated 
or  necessarily  implied  in  those  enumerated. 
Such  is  the  teaching  of  all  of  our  great  jurists, 
and  the  tenth  amendment  declares  that  "  The 
powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States, 
are  reserved  to  the  States  respectively,  or  to  the 
people."  Any  legislation  of  Congress  beyond 
the  limits  of  the  powers  delegated  is  an  invasion 
of  the  rights  reserved  to  the  States  or  to  the 
people  and  is  necessarily  void.  The  first  section 
of  the  third  article  of  the  Constitution  declares 
that  "The  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court  and  such 
inferior  Courts  as  Congress  may,  from  time  to 
time,  ordain  and  establish."  The  second  section 
of  the  same  article  declares  that  "The  judicial 
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power  shall  extend  to  all  cases,  in  law  and  equity, 
arising  under  this  Constitution,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall 
be  made,  under  their  authority;  to  all  cases 
affecting  ambassadors,  other  public  ministers 
and  consuls ;  to  all  cases  of  admiralty  and  mar- 
itime jurisdiction;  to  controversies  to  which  the 
United  States  shall  be  a  party ;  to  controversies 
between  two  or  more  States ;  between  a  State  and 
citizens  of  another  State ;  between  citizens  of 
different  States ;  between  citizens  of  the  same 
State  claiming  lands  under  grants  of  different 
States,  and  between  a  State,  or  the  citizens  there- 
of, and  foreign  States,  citizens  or  subjects." 

This  section  was  modified  by  the  Eleventh 
Amendment  declaring  that  "  The  judicial  power 
shall  not  be  construed  to  extend  to  any  suit  in 
law  or  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  citizens  of  another 
State,  or  by  citizens  or  subjects  of  any  foreign 
State." 

As  thus  modified,  the  section  states  all  the 
cases  and  controversies  in  which  the  judicial 
power  of  the  United  States  can  be  exercised, 
except  those  arising  on  a  petition  for  a  writ  of 
habeas  corpus,  which  is  regarded  as  a  suit  for 
one's  personal  freedom.  The  judicial  power  of 
the  United  States  is,  therefore,  vested  in  the 
Courts,  and  can  only  be  exercised  by  them  in 
the  cases  and  controversies  enumerated,  and  in 
petitions  for  writs  of  habeas  corpus.  In  no  other 
proceedings  can  that  power  be  invoked,  and  it 
is  not  competent  for  Congress  to  require  its  exer- 
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cise  in  any  other  way.  Any  act  providing  for 
such  exercise  would  be  a  direct  invasion  of  the 
rights  reserved  to  the  States  or  to  the  people ; 
and  it  would  be  the  duty  of  the  Court  to  declare 
it  null  and  void.  Story  says  in  his  Commen- 
taries on  the  Constitution  that,  "  The  functions 
of  the  Judges  of  the  Courts  of  the  United  States 
are  strictly  and  exclusively  judicial.  They  can- 
not, therefore,  be  called  upon  to  advise  the  Presi- 
dent in  any  Executive  measures,  or  to  give  extra 
judicial  interpretations  of  law,  or  to  act  as  Com- 
missioners in  cases  of  pensions  or  other  like 
proceedings."  (Sec.  177.) 

The  judicial  article  of  the  Constitution  men- 
tions cases  and  controversies.  The  term  contro- 
versies, if  distinguishable  at  all  from  cases,  is  so 
in  that  it  is  less  comprehensive  than  the  latter, 
and  includes  only  suits  of  a  civil  nature.  (Chis- 
holm  vs.  Georgia,  2  Dall.,  431,  432  ;  ist  Tucker's 
Commentaries,  App.,  420,  421.)  By  cases  and 
controversies  are  intended  the  claims  of  litigants 
brought  before  the  Courts  for  determination  by 
such  regular  proceedings  as  are  established  by 
law  or  custom  for  the  protection  or  enforcement 


*NOTE   BY  THE   COURT: 

Probably  the  exception  stated  is  not  really  one,  and  that  cases 
arising  on  a  petition  for  a  writ  of  habeas  corpus  are  included  in  those 
enumerated  in  the  judiciary  article.  See  Louisiana  v.  The  United 
States,  decided  by  the  Supreme  Court  since  this  opinion. 


tion. 
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In  Osborn  vs.  United  States  (9  Whea.,  819), 
the  Supreme  Court,  speaking  by  Chief  Justice 
Marshall,  after  quoting  the  3d  Article  of  the  Con- 
stitution declaring  the  extent  of  the  judicial 
power  of  the  United  States,  said  :  "  This  clause 
enables  the  judicial  department  to  receive  juris- 
diction to  the  full  extent  of  the  Constitution,  laws 
and  treaties  of  the  United  States,  when  any 
question  respecting  them  shall  assume  such  a 
form  that  the  judicial  power  is  capable  of  acting 
on  it.  That  power  is  capable  of  acting  only  when 
the  subject  is  submitted  to  it  by  a  party  who  asserts 
his  rights  in  the  form  pr escribed- by  law.  It  then 
becomes  a  case,  and  the  Constitution  declares 
that  the  j  udicial  power  shall  extend  to  all  cases 
arising  under  the  Constitution,  laws  and  treaties 
of  the  United  States." 

In  his  Commentaries  on  the  Constitution,  Mr. 
Justice  Story  says :  "It  is  clear  that  the  Judicial 
Department  is  authorized  to  exercise  jurisdiction 
to  the  full  extent  of  the  Constitution,  laws,  and 
treaties  of  the  United  States,  whenever  any  ques- 
tion respecting  them  shall  assume  such  a  form 
that  the  judicial  power  is  capable  of  acting  upon 
it.  When  it  has  assumed  such  a  form,  it  then 
becomes  a  case  ;  and  then^  and  not  till  then,  the 
judicial  power  attaches  to  it.  A  case,  then,  in  the 
sense  of  this  clause  of  the  Constitution,  arises 
when  some  subject  touching  the  Constitution, 
laws,  or  treaties  of  the  United  States  is  submitted 
to  the  Courts  by  a  party  who  asserts  his  rights  in 
the  form  prescribed  by  law."  And  Mr.  Justice 
Story  refers  in  a  note  to  the  speech  of  Marshall 


on  the  case  of  Robbins  in  the  House  of  Repre- 
sentatives, before  he  became  Chief  Justice,  which 
contains  a  clear  statement  of  the  conditions  upon 
which  the  judicial  power  of  the  United  States  can 
be  exercised.  His  language  was :  " By  extending 
the  judicial  power  to  all  cases  in  law  and  equity, 
the  Constitution  has  never  been  understood  to 
confer  on  that  department  any  political  power 
whatever.  To  come  within  this  description,  a 
question  must  assume  a  legal  form  for  forensic 
litigation  and  judicial  decision.  There  must  be 
parties  to  come  into  Court,  who  can  be  reached 
by  its  process,  and  bound  by  its  power;  whose 
rights  admit  of  ultimate  decision  by  a  tribunal  to 
which  they  are  bound  to  submit." 

The  proceedings  to  obtain  testimony  upon  let- 
ters rogatory  to  be  used  in  the  Courts  of  foreign 
countries,  is  not,  as  suggested  by  counsel,  an  ex- 
ception to  this  doctrine.  There  are  certain  powers 
inherent  in  all  Courts.  The  power  to  pre- 
serve order  in  their  proceedings  and  to  punish  for 
contempt  of  their  authority  are  instances  of  this 
kind.  And  by  jurists  and  text  writers  the  power 
of  the  Courts  of  record  of  one  country,  as  a  matter 
of  comity,  to  furnish  assistance,  so  far  as  is  con* 
sistent  with  their  own  jurisdiction,  to  the  Courts 
of  another  country  by  taking  the  testimony  of 
witnesses  to  be  used  in  the  foreign  country,  or  by 
ordering  it  to  be  taken  before  a  magistrate  or 
commissioner,  has  also  been  classed  among  their 
inherent  powers.  "For  by  the  law  of  nations," 
says  Greenleaf,  "Courts  of  justice  of  different 
countries  are  bound  mutually  to  aid  and  assist 
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each  other,  for  the  furtherance  of  justice;  and 
hence  when  the  testimony  of  a  foreign  witness  is 
necessary  the  Court  before  which  the  action  is 
pending  may  send  to  the  Court  within  whose 
jurisdiction  the  witness  resides  a  writ,  either  pa- 
tent or  close,  usually  termed  a  letter  rogatory,  or 
a  commission  sub  mtituce  vicissitudinis  obtentu  ac 
in  juris  subsidium,  from  those  words  contained  in 
it.  By  this  instrument  the  Court  abroad  is  in- 
formed of  the  pendency  of  the  cause,  and  the 
names  of  the  foreign  witnesses,  and  is  requested 
to  cause  their  depositions  to  be  taken  in  due 
course  of  law,  for  the  furtherance  of  justice,  with 
an  offer  on  the  part  of  the  tribunal  making  the  re- 
quest to  do  the  like  for  the  other,  in  a  similar 
case"  (Treatise  on  evidence,  Vol.  i,  Section 
320.)  The  comity  in  behalf  of  which  this  power 
is  exercised  cannot,  of  course,  be  invoked  by  any 
mere  Investigating  Commission.  And  it  would 
seem  that  by  act  of  Congress,  the  power  of  the 
Federal  Courts  in  this  respect  has  been  restricted 
to  cases  in  which  a  foreign  Government  is  a  party 
or  has  an  interest.  (R.  S.  Sec.  4071.) 

The  act  of  Congress  creating  the  Railway 
Commission  in  terms  provides,  as  already  stated, 
that  it  may  invoke  the  aid  of  any  Circuit  or 
District  Court  to  require  the  attendance  of 
witnesses  and  the  production  of  books,  papers 
and  documents  relating  to  the  subject  of  inquiry ; 
and  empowers  the  Court,  in  case  of  contumacy 
or  refusal  of  persons  to  obey  subpoenas  to  them, 
to  issue  orders  requiring  them  to  appear  before 
the  Commissioners,  or  either  of  them,  and  pro- 
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duce  the  books  and  papers  ordered,  and  give 
evidence  touching  the  matters  in  question  and 
to  punish  disobedience  to  its  orders;  and  does  not 
appear  to  leave  any  discretion  in  the  matter  with 
the  Court.  It  would  seem  as  though  Congress 
intended  that  the  Court  should  make  the  orders 
sought  upon  the  mere  request  of  the  Com- 
missioners, without  regard  to  the  nature  of  the 
inquiry.  It  is  difficult  to  believe  that  it  could 
have  intended  that  the  Court  should  thus  be  the 
mere  executor  of  the  Commissioners'  will.  And 
yet,  if  the  Commissioners  are  not  bound,  as  they 
have  asserted,  by  any  rules  of  evidence  in  their 
investigations,  and  may  receive  hearsay,  ex  parte 
statements  and  information  of  every  character 


*NOTE   BY   THE   COUET: 

Nor  is  there  anything  in  the  jurisdiction  exercised  by  the  United 
States  courts  over  proceedings  of  grand  juries  or  in  aid  of  their  de- 
liberations, or  in  aid  of  proceedings  to  perpetuate  testimony,  which 
militates  against  the  view  taken  in  the  opinion.  The  judicial  power 
of  the  courts  of  the  United  States  extending  to  the  cases  and  contro- 
versies enumerated  in  the  Constitution,  their  jurisdiction  necessarily 
covers  all  proceedings  taken  from  the  formal  commencement  of  such 
cases  and  controversies  to  the  execution  of  the  judgments  rendered 
therein.  A  certain  class  of  offenders  can  be  prosecuted  only  in  the 
Federal  courts  through  the  indictment  or  presentment  of  a  grand 
jury.  (Article  V  of  Amendments.)  Over  the  proceedings,  there- 
fore, of  such  bodies  those  courts  can  exercise  jurisdiction ;  and,  in 
aid  of  their  deliberations,  can  issue  process  and  compel  the  attend- 
ance of  witnesses,  and  punish  them  for  refusing  to  answer  any  proper 
questions  propounded  to  them. 

Proceedings  to  perpetuate  testimony,  where  litigation  is  expected 
or  apprehended,  are  within  the  ordinary  jurisdiction  of  courts  of 
equity,  and  come  under  the  designation  of  cases  in  equity  in  the 
Constitution.  The  nature  and  requisites  of  a  bill  filed  for  that  pur- 
pose are  fully  described  in  Story's  Equity  Pleadings,  chapter  VII. 
It  must  state  the  subject  in  relation  to  which  the  plaintiff  desires  to 
preserve  testimony;  in  what  way  he  is  interested  in  that  subject; 
the  names  of  the  expected  or  apprehended  litigants,  who  are  named 
as  defendants,  and  the  interests  they  have  or  claim  to  have  in  the 
subject,  and  a  subpoena  must  be  issued  therein,  and  served  as  in 
other  cases  in  equity. 
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exercised  in  the  cases  or  controversies  enumer- 
ated in  the  Constitution,  or  in  cases  of  habeas 
corpus. 

The  provision  of  the  Act  authorizing  the  Courts 
to  aid  in  the  investigation  in  the  manner  indi- 
cated must,  therefore,  be  adjudged  void.  The 
Federal  Courts  under  the  Constitution  cannot  be 
made  the  aids  to  any  investigation  by  a  com- 
mission or  a  committee  into  the  affairs  of  any  one. 
If  rights  are  to  be  protected  or  wrongs  redressed 
by  'any  investigation,  it  must  be  conducted  by 
regular  proceedings  in  the  Courts  of  justice  in 
cases  authorized  by  the  Constitution. 

The  inability  of  the  Courts  of  the  United 
States  to  exercise  power  in  any  other  than  regular 
judicial  proceedings  was  decided  in  Hay  burn's 
case  as  early  as  1792.  (2  Ball. ,  409.)  In  March 
of  that  year,  Congress  passed  an  act  providing 
that  invalid  officers,  soldiers  and  seamen  of  the 
Revolution  should  be  entitled  to  certain  pensions 
proportionate  to  the  exent  of  their  disability,  and 
devolved  upon  the  Circuit  Court  of  the  United 
States  of  the  district  where  the  invalids  resided 
the  duty  of  examining  the  proofs  presented  of 
the  nature  and  exent  of  the  disability,  and  of  deter- 
mining what  amount  of  their  monthly  pay  would 
be  equivalent  to  the  disability  ascertained  and  to 
certify  the  same  to  the  Secretary  of  War,  who 
was  to  place  the  names  of  the  applicants  returned 
on  the  pension  list  of  the  United  States  in  conform- 
ity thereto,  unless  where  he  had  cause  to  suspect 
imposition  or  mistake,in  which  case  he  was  author- 
ized to  withhold  the  name  of  the  applicant  from 
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the  list  and  report  the  same  to  Congress  at  its 
next  session,  (i  Stats,  at  large,  244,  Sees.  2  and 
4.)  Every  Circuit  Judge,  except  one  who  did 
not  have  the  question  before  him,  was  of  opinion, 
that  the  law  was  unconstitutional  and  void. 
From  a  statement  of  Mr.  Justice  Curtis,  in  a  note 
appended  to  the  report  of  the  case,  it  would  seem 
that  the  Judges  were  of  opinion  that  the  power 
devolved  upon  them  by  the  act  was  not  judicial 
in  the  sense  of  the  Constitution,  and  if  judicial, 
that  their  decisions  could  not  be  subject  to  the 
revision  of  the  Secretary  of  War,  or  of  the  Con- 
gress of  the  United  States.  Plainly,  the  power 
exercised  by  them  in  determining  the  exent  to 
which  the  invalids  were  entitled  t6  the  pensions 
provided  upon  the  proof  produced  was  in  its 
nature  judicial,  for  it  required  examination  of 
evidence  and  judgment  thereon,  but  it  was  not 
judicial  in  the  sense' of  the  Constitution  under 
which  judicial  power  can  be  exercised  only  in' the 
cases  enumerated  in  that  instrument  The  Judges 
forwarded  their  conclusions  to  President  Wash- 
ington, and  the  act  was  subsequently  repealed. 
A  suit  being  afterwards  brought'  against  One 
Yale  Todd  to  recover  back  the  amount  of  pension 
paid  to  him,  the  question  of  the  validity  of  the  act 
came  before  the  Supreme  Court,  and  judgment 
was  rendered  in  favor  of  the  United  States  for 
the  money.  This  case  will  be  found  stated  at 
length  by  Chief  Justice  Taney  in  a  note  to  the 
report  of  United  States  vs.  Ferreira,  13  Howard 
52.  "  The  decision,"  said  that  great  Chief  Justice, 
"  has  ever  since  been  regarded  and  followed  by 


every  Department  of  the  Government,  by  the 
legislative  and  executive,  as  well  as  the  judi- 
ciary." (Gordon  vs.  United  States,  117  U.  S., 

7030 

The  conclusion  we  have  thus  reached  disposes 

of  the  petition  of  the  Railway  Commissioners, 
and  renders  it  unnecessary  to  consider  whether 
the  interrogatories  propounded  were  proper  in 
themselves,  or  were  sufficiently  met  by  the  an- 
swers given  by  Mr.  Stanford,  or  whether  any  of 
them  were  open  to  objection  for  the  assumptions 
they  made  or  the  imputations  they  implied.  It 
is  enough  that  the  Federal  Courts  cannot  be 
made  the  instruments  to  aid  the  Commissioners 
in  their  investigations.  It  also  renders  it  unne- 
cessary to  make  any  comment  upon  the  extraor- 
dinary position  taken  by  them  according  to  the 
statement  of  the  respondent,  to  which  we  have 
referred,  that  they  did  not  regard  themselves 
bound  in  their  examination  by  the  ordinary  rules 
of  evidence,  but  would  receive  hearsay  and  ex 
parte  statements,  surmises  and  information  of 
every  character  that  might  be  called  to  their  atten- 
tion. It  cannot  be  that  the  Courts  of  the  United 
States  can  be  used  in  furtherance  of  investi- 
gations in  which  all  rules  of  evidence  may  be 
thus  disregarded. 

The  motion  of  the  District  Attorney  for  a  per- 
emptory order  upon  the  witness  to  answer  the 
interrogatories  as  set  forth  in  the  petition  of  the 
Railway  Commission  is,  therefore,  denied,  and 
the  order  to  show  cause  is  discharged. 
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CONCURRING   OPINION. 

SAWYER,  CIRCUIT  JUDGE,  concurring. — I  fully 
concur  in  the  reasoning  of  the  Circuit  Justice, 
and  the  conclusions  reached,  but  I  deem  it  proper 
to  present  some  further  views  in  support  of  our 
decision. 

It  is  necessary  to  understand  the  exact  legal 
relation  of  the  Central  Pacific  Railroad  Company 
to  the  United  States,  in  order  to,  correctly, 
appreciate  the  constitutional  powers  of  Congress, 
and  of  the  commission  acting  under  its  authority, 
over  it.  The  Central  Pacific  Railroad  Company  is 
a  private  corporation,  created,  and  existing  under 
the  laws  of  the  State  of  California.  It  derived 
none  of  its  corporate  faculties,  or  franchises  from 
the  United  States.  It  is  in  no  way  subject  to  the 
control,  or  laws  of  the  United  States,  except  so 
far  as  it  is  subject  to  regulation,  as  an  instrument 
of  foreign,  or  interstate  commerce,  or  their  author- 
ity to  establish  post  roads,  or  their  war  powers, 
in  pursuance  of  the  constitutional  provisions 
on  the  subject,  or  such  regulation,  as  is  author- 
ized by  the  terms  of  the  contract  found  in  the 
Acts  of  Congress  of  1862  and  1864,  accepted  by 
the  railroad  company  as  a  contract.  The  Cen- 
tral Pacific  Railroad  Company  is,  simply,  an 
artificial  person,  created  with  certain  faculties  by 
the  State  of  California,  and,  it  stands  in  relation 
to  the  United  States,  within  the  scope  of  its 
faculties,  in  precisely  the  same  situation,  as  a 
natural  person  under  like  circumstances.  The 
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United  States  have  no  more,  and  no  less,  power 
over  it,  than  they  would  have  over  a  natural  person 
in  the  same  situation.  The  contract  might  as 
well  have  been  made  with  a  natural  person,  as 
with  a  corporation.  Had  the  grantee  under  the 
acts  of  Congress  been  a  natural  person,  instead 
of  the  Central  Pacific  Railroad  Company,  accept- 
ing the  terms  of  the  contract  tendered  by  the  act, 
and  constructing  the  road,  and  performing  the 
conditions  of  the  contract,  the  rights  of  the 
United  States  would  have  been  precisely  such  as 
they  are,  now,  with  respect  to  the  Central  Pacific 
Railroad  Company: — no  more,. and  no  less.  Since 
all  the  conditions  of  the  contract  on  the  part  of 
the  Central  Pacific  Railroad  Company  have  been 
fully  performed,  in  all  respects,  so  far  as  they 
are  required  to  be  performed  for  that  purpose, 
the  title  to  the  lands  granted  has  fully  vested, 
and  the  government  bonds,  having  been  delivered, 
the  Central  Pacific  Railroad  Company  has 
become  the  absolute  owner  of  the  road,  and  all 
its  appurtenances,  together  with  the  lands 
granted,  and  bonds  issued,  subject,  only,  to  the 
mortgage  to  secure  the  payment  of  the  bonds, 
issued  by  itself,  and  the  lien  of  the  government 
to  secure  its  advances,  in  all  respects  in  the  same 
manner,  and  to  the  same  extent,  as  if  it' were  a 
natural  person,  similarly,  situated.  The  United 
States  have  no  further  control  over,  or  interest 
in>  said  lands,  or  bonds.  The  United  States,  in 
Sections  5  and  6  of  the  Act  of  1862,  and  Section 
5  of  the  Act  of  1864,  tendered  the  railroad  com- 
panies a  contract,  and,  when  accepted,  there  was 
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a  contract  between  the  parties  upon  the  terms 
specified,  obligatory  upon  both,  and  which  could 
not  be  changed  by  either,  without  the  consent  of 
the  other.     Says  the  Supreme  Court,  in  U.  S.  vs. 
C  P.-  R.  R.    Co.  (118   U.  S.,  238,  after  quoting 
these  provisions  :     u  These  sections,   taken    to- 
gether, constitute  the  contract  between  the  United 
States  and  the  .appellee.      U.  S.  vs.  U.  P.  R.  R. 
Co.,  91  U.  S.,  72  ;   Sinking  Fund  Case,  99  IL:  S-> 
700-718  ;   U.  P.  R.  R.  Co.  vs.  U.  S.,   104  U.  S., 
66.2.)      This  contract  is  binding-  on   the   United 
States,  and  they  can  not,  without  the   consent,^/" 
the  company,  change  its  terms  by  any  subsequent 
legislation. — Sinking  Fund  Cases,  Supra."    .Be- 
ing the  owner,  with  the  title  fully  vested  in  it, 
the  company  could  dispose  of  the  lands  and  bonds, 
at  its  own  will,  and  pleasure,  in  the  same  man- 
ner, and  to  the  same  extent,  arid  with  the  same 
effect,  as  if  the   contract  had  been  between  two 
natural  persons,. without  being  liable  to  render 
;any  other  account  to  the  United  States,  than  it 
could  be  called  Upon  to  render,  had  the  United 
States  been  an  association  of  an  equal  number 
of  natural  persons. 

It  is,  consequently,  a  matter  of  no  legal  con- 
cern to  the  United  States,  what  disposition  the 
company  made  of  the  lands,  or  bonds,  and  they 
have  no  right  to  inquire  into  the  matter  of  their 
disposition,  in  any  other  mode,  or  under  any 
other  circumstances,  than  they  could  have  been 
inquired  into  had  the  corporation  been  a  natural 
person. 
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The  relation  of  the  Central  Pacific  Railroad 
Company  to  the  United  States,  therefore,  under 
the  contract,  as  a  contract,  is  now,  simply,  that  of 
debtor,  and  creditor,  with  certain  covenants  for 
service  on  its  completed  road,  still  to  be  performed 
by  the  latter,  with  the  debt,  and  performance 
of  those  covenants  secured  by  certain  specific 
liens  upon  portions  of  the  property  of  the  debtor. 
They  stand  upon  an  equal  footing,  as  con- 
ractors,  and  upon  the  same  footing,  as  debtor 
and  creditor,  as  if  the  indebtednes,  obligations, 
and  securities  existed  between  two  natural  persons. 
This  is,  clearly,  the  result,  as  established  by  the 
Supreme  Court  in  the  Sinking  Fund  cases, 
which  has,  by  a  divided  Court,  extended  the 
the  power  of  Congress  further  in  that  direction 
than  any  other  case,  and,  as  it  seems  to  us,  to 
the  utmost  admissible  limit.  In  those  cases  the 
Chief  Justice,  who  announced  the  opinion  of  the 
majority  of  the  Court,  in  speaking  of  the  Union 
Pacific  Company,  which  is  a  corporation  created 
by  Congress  itself,  said:  "  The  United  States 
occupy  toward  this  corporation  a  twofold  relation 
— that  of  sovereign,  and  that  of  creditor.  (U.  S. 
vs.  Union  Pacific  Railroad  Company,  98  U.  S., 
569.)  Their  rights  as  a  sovereign,  are  not  crip- 
pled because  they  are  creditors,  and  their 
privileges  as  creditors  are  not  enlarged  by  the 
charter  because  of  their  sovereignty.  They  can- 
not, as  creditors,  demand  payment  of  what  is  due 
them  before  the  time  limited  by  the  contract. 
Neither  can  they,  as  sovereign,  or  creditors  require 
the  company  to  pay  the  other  debts  it  owes,  before 
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they  mature"  (99  U.  S.,  724.)  As  to  the  Central 
Pacific  Railroad  Company,  the  United  States  does 
not  even  occupy  the  relation  of  sovereign,  except 
so  far  as  its  road  extends  through  the  Territories, 
and,then,  only,  as  to  that  part  of  the  road  within  a 
territory,  which  is  now,  only,  that  part  in  the 
Territory  of  Utah  ;  and  so  far  as  its  authority  to 
regulate  commerce  with  foreign  nations,  and 
between  the  States,  is  concerned,  and  these 
powers  are  merely  police  powers.  The  organi- 
zation of  the  Central  Pacific  Railroad  Company  is 
under,  and  by  virtue  of,  the  laws  of  an  other 
sovereignty,  and  its  habitat  is  in  the  State  of 
California,  beyond  the  jurisdiction  of  the 
United  States,  except  so  far  as  it  is  subject 
to  the  power  of  Congress  under  some  special 
grant  of  power,  or  its  control  is  necessary  to  carry 
out  some  power  specially  granted.  We  look,  in 
vain,  for  any  power  to  deal  with  it,  except  the 
power  to  regulate  its  acts,  as  an  instrument  of 
interstate,  or  foreign  commerce,  or  such  power 
as  Congress  may  have  over  it  under  its  authority 
to  establish  post  roads,  or  under  its  war  powers. 
The  relation  of  debtor  and  creditor  arising  under 
a  contract  is  but  a  private  relation.  It  is  not  a 
sovereign,  or  governmental  relation.  And  the 
power  reserved  in  the  acts  of  Congress  to  repeal, 
or  amend  the  act  as  to  the  Central  Pacific 
Railroad  Company  could,  only,  extend  to  amend- 
ment, so  far  as  it  operated  as  a  law,  and  not  as  a 
contract,  and,  then,  not  to  affect  the  terms  of  the 
contract  after  it  had  become  executed,  and  rights 
had  vested  under  it. 
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If,  as  said  by  the  Supreme  Court,  the  "  priv- 
iliges  "  of  the  United  States,  ;' (  as  creditor ;y,  are 
not  enlarged  by  the  Charter,  because  of  their 
sovereignty,"  then  no  greater  powers  can  be  con- 
ferred upon  the  Commission  appointed  by  Con- 
gress in  this  case,  than  Congress  could  have  con- 
ferred upon  them  for  the  investigation  of  matters 
between  debtors  and  creditors,  who  are  natural 
persons,  citizens  of,  and  residing  within  States. 
Could  a  private  creditor  authorize,  or  lawfully 
make  a  compulsory  examination  of  the  character 
.provided  for  in  :  this  act,  into  the  private  affairs 
of  his  debtor:  ?  Or  could  Congress,  within  a  State, 
under  its  limited  sovereign  powers  in  a  State,  au- 
thorize a  private  creditor  to  make  such  an  exam- 
ination of  his  debtor's  affairs,  and  call  upon  the 
•  Courts,  in  like  manner,  to  compel  answers?  Can 
the  Government  do  for  itself,  as  creditor  within 
a  State,  what  it  cannot  do  for  private  creditors  ? 
If  not >  and  u  the  privileges  of  the  United  States 
as  creditors  are  not  enlarged  by  the  Charter 
because  of  their  sovereignty"  upon  what  principle 
can  the  compulsory  examination  attempted  to  be 
authorized  by  this  act,  be  sustained  ?  I  can 
find  none.  ;This  investigation,  so  far  as  the 
questions  under  consideration  are  concerned,  is 
not  for  a  sovereign,  governmental  purpose, 
but  for  the  purpose  of  further  securing  .a 
private  debt,  not  yet  matured,  already  secured 
,by  a  contract,  acceptable  to,  and  accepted  by, 
.the  creditor  at  the  time  it  was  made.  And, 
"the  United  States  cannot  any  more  than  a 
state  interfere  with  private  rights,  except  for 
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legitimate  governmental  purposes.  They  are 
not  included  within  the  Constitutional  prohibi- 
tion which  prevents  States  from  passing  laws, 
impairing  the  obligation  of  contracts,  but  equally 
with  the  states  they  are  prohibited  from  depriv- 
ing persons  or  corporations  of  property  without 
due  process  of  law.  They  cannot  legislate  back 
to  themselves,  without  making  compensation, 
the  lands  they  have  given  this  corporation  to  aid 
in  the  construction  of  its  railroad.  Neither  can 
they,  by  legislation  compel  the  corporation  to 
discharge  its  obligations  in  respect  to  the  sub- 
sidy bonds  otherwise  than  according  to  the  terms 
of  the  contract  already  made  in  that  connection. 
The  United  States  are  as  much  bound  by  their 
contracts  as  are  individuals.  If  they  repudiate 
their  obligations,  it  is  as  much  repudiation,  with 
all  the  wrong  and  reproach  that  term  implies,  as 
it  would  be  if  the  repudiator  had  been  a  state,  or 
a  municipality  or  a  citizen.  No  change  can  be 
made  in  the  title  created  by  the  grant  of  the 
lands,  or  in  the  contract  for  the  subsidy  bonds, 
without  the  consent  of  the  corporation.  All  this 
is  indisputable"  (The  Chief  Justice  in  the 
Sinking  Fund  Cases,  99  U.  S.,  718-19.) 

Having  ascertained  the  relation  of  the  parties 
to  each  other  to  be,  that  of  contractors — that  of 
debtor  and  creditor  by  contract,  simply,  in  the 
same  sense,  as  if  both  were  natural  persons,  and 
private  citizens — the  question  arises,  as  to  what 
authority  Congress  has,  within  a  State,  through 
Commissioners  appointed  by  it,  to  investigate 
the  private  affairs  of  a  mere  contract  debtor, 
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and  ascertain  what  lie  has  done  with  his  own 
money,  or  what  he  proposes  to  do  with  it — 
whether  he  is  making  judicious  investment  of 
his  money  or  not — as  bearing  upon  his  prob- 
able ability  to  pay  his  debt,  some  years  in  the 
future,  when  it  shall  have  matured  ? 

Mr.  Justice  Field  well  said  in  the  Sinking  Fund 
cases  :  "  When,  therefore,  the  Government  of  the 
United  States  entered  into  the  contract  with  the 
Central  Pacific  Railroad  Company,  it  could  no 
more  than  a  private  corporation,  or  a  private 
individual,  finally  construe  and  determine  the  ex- 
tent of  the  company's  rights  and  liabilities.  If 
it  had  cause  of  complaint  against  the  company, 
it  could  not  undertake  itself,  by  legislative  decree, 
to  redress  the  grievances;  but  was  compelled  to 
seek  redress,  as  all  other  civil  corporations  are 
compelled,  through  the  judicial  tribunals.  If  the 
company  was  wasting  its  property,  of  which  no 
allegation  is  made,  or  impairing  the  security  of 
the  Government,  the  remedy  by  suit  was  ample. 
To  declare  that  one  of  two  contracting  parties  is 
entitled,  under  the  contract  between  them,  to  the 
payment  of  a  greater  sum  than  is  admitted  to  be 
pa}^able,  or  to  other  or  greater  security  than  that 
given,  is  not  a  legislative  function.  It  is  judicial 
action;  it  is  the  exercise  of  judical  power,  and 
all  such  power,  with  respect  to  any  transaction 
arising  under  the  laws  of  the  United  States,  is 
vested  by  the  Constitution  in  the  Courts  of  the 
country."  (99  U.  S-,  759-60.  See  also  author- 
ities cited.) 
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I  do  not  understand,  that  this  doctrine  is  ques- 
tioned by  the  majority  of  the  Court.  They  only 
differed  as  to  its  applicability  in  that  particular 
case.  I  do  not  understand,  that  the  Central 
Pacific  Railroad  Company  is  charged  with  a  vio- 
lation of  any  of  the  terms  of  its  contract,  unless 
it  be  claimed,  that  it  has  failed  to  pay  over  the 
full  amount  of  percentage  required  by  the  con- 
tract of  the  net  earnings  of  the  road.  If  it  has 
failed  in  this  matter,  it  is  not  a  matter  of  any 
legal  concern  to  the  Government,  what  the  com- 
pany has  done  with  its  own.  If  it  has  failed  in 
this  particular,  and  there  is  reason  for  sustaining 
an  action,  the  proper  mode  of  procedure  for 
ascertaining  the  truth,  and  enforcing  the  obliga- 
tion, if  violated,  is  to  institute  a  suit,  alleging 
the  facts,  and  have  an  investigation  in  due  course 
of  judicial  inquiry,  and  obtain  a  judgment  for  any 
amount  withheld.  If  the  full  amount  has  not 
been  paid  over,  it  matters  not  to  the  Government, 
how  the  balance  has  been  expended.  The  com- 
pany is  liable  like  any  other  debtor  upon  a  con- 
tract, and  not  otherwise.  But  if  it  be  desirable 
to  trace  it,  and  subject  the  specific  fund  to  the 
uses  contemplated,  and  there  be  sufficient  ground 
for  so  doing,  the  Courts  are  the  proper  tribunals 
in  which  to  effect  that  object.  So,  also,  if  there 
be  a  commission  of  waste  upon  the  property  upon 
which  the  debt  is  secured,  the  Courts  afford  the 
proper  remedy  by  a  suit  in  equity  to  restrain  the 
waste.  These  are  the  means  afforded  by  the 
Constitution,  and  laws  to  private  parties  for  re- 
dressing their  wrongs.  And  there  is  no  different 


remedy  provided  for  the  Government  on  its  con- 
tracts. In  such  proceedings,  there  would  be 
allegations,  which  would  inform  the  defendant 
what  it  is  called  upon  to  meet.  In  the  language 
cited  by  Mr.  Justice  Field,  from  a  case  in  the 
Supreme  Court  of  Massachusetts,  "like  all  other 
matters  involving  a  controversy  concerning 
public  duty  and  private  rights,"  it  would  in  such 
proceedings  "be  adjusted  and  settled  in  the 
regular  tribunals  where  questions  of  law  and  fact 
are  adjudicated  on  fixed,  established  principles, 
and  according  to  the  forms  and  usages  best 
adapted  to  secure  the  impartial  administration  of 
justice."  (99  U.  S.,  761.)  A  bill  in  equity,  that 
seeks  a  discovery  upon  general,  loose  and  vague 
allegations,  is  styled  a  "  fishing  bill,"  and  such  a 
bill  would  be,  at  once,  dismissed  on  that  ground. 
(Sto.  Eq.  PI.  263-4  and  cases  cited.)  A  general, 
roving,  offensive, inquisitorial,  compulsory  investi- 
gation, conducted  by  a  Commission  without  any 
allegations,  upon  no  fixed  principles,  and  gov- 
erned by  no  rules  of  law,  or  of  evidence,  and  no 
restrictions  except  its  own  will,  or  caprice,  is  un- 
known to  our  Constitution  and  laws ;  and  such 
an  inquisition  would  be  destructive  of  the  rights 
of  the  citizen,  and  an  intolerable  tyranny.  Let 
the  power  once  be  established,  and  there  is  no 
knowing,  where  the  practice  under  it  would  end. 
These  principles,  it  appears  to  me,  are  estab- 
lished beyond  further  controversy  in  the  case  of 
Kilbourn  vs.  Thompson  103  U.  S.,  168.  At  the 
time  of  the  failure  of  the  bankers,  Jay  Cook  & 
Co.,  they  were  largely  indebted  to  the  United 
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States  for  moneys  deposited  by  the  Secretary  of 
the  Navy  with  a  branch  of  the  house  in  London. 
It  was  claimed,  that  Jay  Cook  &  Co.  were  largely 
interested  in  a  company  dealing  in  real  estate  at 
Washington,  known  as  the  "  Real  Estate  Pool," 
and  that  a  considerable  amount  of  their  funds 
was  invested  in  that  speculation.  It  seems  to 
have  been  claimed,  also,  that  there  was  something 
in  the  nature  of  a  trust  in  favor  of  the  Govern- 
ment in  the  moneys  of  Cook,  that  had  gone  into 
the  pool.  A  committee  was  appointed  to  invest- 
igate the  matter,  and  trace  the  money,  with 
power  to  send  for  persons  and  papers.  Kilbourn, 
supposed  to  be  one  of  the  managers  of  the  pool, 
was  summoned  for  examination.  He  refused  to 
testify,  on  the  ground  that  the  House  had  no 
authority,  in  this  manner,  to  inquire  into  the 
private  affairs  of  the  debtors  of  the  Government, 
and  others  connected  with  them.  He  was  there- 
upon, upon  proceedings  for  that  purpose,  com- 
mitted by  the  House  for  contempt,  and  held  in 
custody  forty-five  days.  After  his  release,  he 
sued  the  Sergeant-at-Arms  of  the  House,  and  the 
Investigating  Committee,  for  false  imprisonment, 
and  recovered  a  large  judgment  of  $60,000  after 
ward  reduced  to  $20,000,  on  the  ground  that  the 
House  had  no  authority  to  make  a  compulsory 
investigation,  or  to  commit  him  for  contempt,  for 
the  reason,  that  these  functions  were  judicial  in 
their  nature,  over  which  the  Courts  alone  can 
have  jurisdiction;  and  this  judgment,  as  against 
the  Sergeant-at-Arms  of  the  House,  was  affirmed 
by  the  Supreme  Court.  In  the  course  of  the  de- 
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cision,  the  Court  says  :  "  If  the  United  States 
is  a  creditor  of  any  citizen,  or  of  any  one  else, 
on  whom  process  can  be  served,  the  usual,  the 
only  legal  mode  of  enforcing  payment  of  the  debt, 
is  by  a  resort  to  a  Court  of  Jttstice.  For  this 
purpose,  among  others,  Congress  has  created 
Courts  of  the  United  States  and  officers  have 
been  appointed  to  prosecute  the  pleas  of  the 
Government  in  these  Courts."  (103  U.  S.,  193.) 
Again,  "  What  was  this  committee  charged  to 
do  ?  To  inquire  into  the  nature  and  history  of 
this  real  estate  pool.  How  indefinite.  What 
was  the  real  estate  pool  ?  Is  it  charged  with  any 
crime  or  offense  ?  If  so,  the  Courts  alone  can 
punish  the  members  of  it.  Is  it  charged  with 
fraud  against  the  Government?  Here  again, 
the  Courts,  and  they  alone,  can  afford  a  remedy. 
Was  it  a  corporation  whose  powers  Congress 
could  repeal  ?  There  is  no  suggestion  of  the 
kind."  (Ib.  195.)  Again,  "  In  looking  to  the 
preamble  and  resolutions  under  which  the  com- 
mittee acted,  before  which  Kilbourn  refused  to 
testify  we  are  of  opinion  that  the  House  of  Repre- 
sentatives not  only  exceeded  the  limit  of  its  own 
authority,  but  assumed  a  power  which  could  only 
be  properly  exercised  by  another  branch  of  the 
Government  because  it  was  in  its  nature  clearly 
judicial"  (Ib.  192.)  And  again,  after  stating 
some  particulars  to  which  the  powers  of  the 
House  to  punish  extends,  the  Court  adds : 

"  Whether  the  power  of  punishment  in  either 
House,  by  fine  or  imprisonment,  goes  beyond 
this  or  not  we  are  sure  that  no  person  can  be 
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punished  for  contumacy  as  a  witness  before  either 
House  unless  his  testimony  is  required  in  a  matter 
into  which  the  House,  has  jurisdiction  to  inquire, 
and  we  feel  equally  sure  that  neither  of  these 
bodies  possesses  the  general  power  of  making 
inquiry  into  the  private  affairs  of  the  citizen." 
(Ib.  190.)  After  a  thorough  discussion  of  the 
case  and  an  elaborate  examination  of  the  author- 
ities, the  Court  announces  its  unanimous  con- 
clusion in  the  following  terms :  '  We  are  of 
opinion,  for  these  reasons,  that  the  resolution  of 
the  House  of  Representatives,  authorizing  the 
investigation,  was  in  excess  of  the  power  conferred 
on  that  body  by  the  Constitution;  that  the  commit- 
tee therefore  had  no  lawful  authority  to  require 
Kilbourn  to  testify  as  a  witness  beyond  what  he 
voluntarily  chose  to  tell;  that  the  orders  and  resolu- 
tions of  the  House  and  the  warrant  of  the  Speaker, 
under  which  Kilbourn  was  imprisoned,  are,  in 
like  mariner,  void,  for  want  of  jurisdiction  in  that 
body,  arid  that  his  imprisonment  is  without  any 
lawful  authority -."  (Ib.  196.) 

In  my  judgment,  the  principal  established 
here  covers  fully  the  case  under  consideration. 
It  establishes  the  position,  that  the  House  of 
Representatives  has  no  authority,  or  jurisdiction, 
to  make  a  compulsory  inquiry  into  the  disposition 
of  the  funds  of  a  conventional  debtor  of  the  United 
States;  to  inquire  what  this  debtor,  upon  a  con- 
tract, has  done  with  his  money,  or  to  inquire 
into  the  private  affairs  of  their  debtors  upon  con- 
tract, and  those  dealing  with  such  debtors. 
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It  is  urged  that  the  decision  only  goes  to  the 
point,  that  private  parties  dealing  with  the  debtor 
cannot  be  examined  by  the  House;  that  the  prin- 
cipal does  not  extend  to  the  debtor  himself,  and, 
especially,  to  the  Central  Pacific  Company,  which 
is  but  a  corporation,  and  that  the  present  investi- 
gation only  extends  to  what  disposition  it  has 
made  of  the  bonds,  and  proceeds  of  lands  received 
from  the  Government,  and  the  money  arising 
from  operating  its  road. 

But  there  is  no  such  limitation  in  the  ruling. 
Says  the  Court :  "  Can  the  rights  of  the  pool  or 
of  its  members,  or  the  rights  of  the  debtor,  and 
of  the  creditor  of  the  debtor,  be  determined  by 
the  report  of  a  committee,  or  by  an  act  of  Con- 
gress f  If  they  cannot,  what  authority  has  the 
House  to  enter  upon  this  investigation  into  the 
private  affairs  of  individuals  who  hold  no  office 
under  the  Government"  (Ib.  195.)  That  the 
Central  Pacific  Railroad  is  a  corporation  in  no 
way  beholden  to  the  United  States  for  its  corpo- 
rate faculties,  and  franchises,  and  not  a  natural 
person,  cannot  affect  the  question. 

It  is  but  an  aggregation  of  natural  persons,  and 
is  as  much  a  private  party,  as  if  its  constituents 
were  united  in  a  mere  partnership  instead  of  a 
corporation.  This  principle  was  maintained  in  the 
railroad  tax  cases  (9  Saw.,  166),  and  recognized 
by  the  Supreme  Court  at  the  argument  of  the 
same  case  on  appeal.  The  bonds  issued,  and  the 
lands  granted,  as  we  have  before  seen,  under  the 
authorities  cited,  upon  the  completion  of  the  road, 
and  the  specific  earnings  of  the  road,  thereafter 
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arising,  were  the  absolute  property  of  the  Central 
Pacific  Railroad  Company,  in  which  the  United 
States  had  no  legal  concern,  whatever,  except  so 
far  as  their  lien  by  contract  covers  them.  There 
is  no  element  of  a  trust,  public,  or  otherwise,  in 
the  case,  as  sometimes  claimed,  except  in  such 
sense,  as  any  common  carrier,  whether  by  ox 
team,  mule  team,  horse  team,  railway  or  steam- 
ship, exercises  a  public  trust,  which  is  only  sub- 
ject to  regulation  under  the  police  powers  of  the 
Government,  State  or  national,  as  the  case  may 
require.  That  there  is  no  element  of  trust  in  the 
case  is  ably  shown  by  Mr.  Justice  Hunt,  in  U.  S. 
vs.  Union  Pacific  Railroad  Company,  n  Blatch., 
403,  and  his  ruling  on  this  point  was  aifirmed  on 
.appeal  in  98  U.  S.,  570.  But  if  there  were  a  trust, 
as  claimed,  the  administration  of  the  laws  relating 
to  trusts  is  the  peculiar  province  of  Courts  of 
Equity.  It  is  no  part  of  the  functions  of  Con- 
gress under  the  Constitution. 

It  is  further  urged,  that  the  judgment  of  im- 
prisonment, only,  was  held  to  be  beyond  the 
jurisdiction  of  the  House  —  that  the  House,  or 
Congress,  may  investigate,  and  call  upon  the 
Courts  when  so  authorized,  as  in  the  present  act, 
to  perform  the  judicial  part  of  the  work,  by  en- 
forcing the  requirement  of  the  Commissioners. 
But  there  is  no  such  limitation  in  the  language 
of  the  Court,  as  will  be  seen  by  re-examining 
the  passages  quoted.  On  the  contrary,  the  want 
of  power  in  the  House  to  punish  is  grounded  on 
the  want  of  power  to  investigate  at  all.  It  is  di- 


58 


rectly  said,  in  the  case  cited,  that  the  House  may 
punish  for  contempt,  in  certain  specified  cases, 
wherein  the  power  is  conferred  by  the  Consti- 
tution, or  when  necessary  to  the  proper  execution 
of  powers  expressly  conferred.  And  the  Court 
with  reference  to  those  instances,  as  we  have  seen, 
says,  in  terms  :  "  Whether  the  power  of  punish- 
ment in  either  House  by  fine  and  imprisonment 
goes  beyond  this  or  not,  we  are  sure  that  no 
person  can  be  punished  for  contumacy  as  a  wit- 
ness before  either  House  unless  his  testimony  is  re- 
quired in  a  matter  into  which  that  House  has 
jurisdiction  to  inquire,  and  we  feel  equally  sure 
that  neither  of  those  bodies  possessess  the  general 
power  of  making  inquiry  into  the  private  affairs 
of  the  citizen"  (Kilbourn  vs.  Thompson,  103  U, 
S.,  190.)  That  was  a  case,  like  this,  wherein  the 
House  was  seeking  to  inquire  into  the  private 
affairs  of  the  debtor — seeking  to  ascertain  what 
that  debtor  had  done  with  his  money,  some  of 
which  he  held  as  a  depositary  of  the  United 
States. 

The  decision  was  not  put  upon  the  ground, 
that  the  House  could  not  in  any  case  punish  for 
contempt,  but,  on  the  ground,  that  the  House  in 
cases  like  this,  had  no  authority  to  make  the 
inquiry  at  all,  and  consequently,  there  could  be 
no  punishment  for  contempt,  either  by  the  House, 
or  any  other  body  or  tribunal.  Under  the  act 
now  in  question,  Congress  has  undertaken  to 
authorize  a  Commission  to  make  inquiry  into  the 
private  affairs  of  its  creditor — into  the  purpose, 
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for  which  the  debtor  appropiated  its  own  funds— 
which  the  Supreme  Court,  in  the  case  cited,  says 
it  has  no  power  to  do,  and  the  Commission  is 
authorized  to  call  upon  the  Courts  to  aid  it  in  its 
unlawful  inquiry.  The  Court  is  not  called  upon 
to  act  in  any  judicial  proceeding,  or  investiga- 
tion pending  before  it,  or  before  any  other  Court, 
in  the  discharge  of  its  judicial  functions,  or  any 
matter  ancillary  to  the  exercise  of  its  judicial 
functions.  There  is  no  case  or  controversy,  at 
all,  pending  before  it  of  which  the  proceeding 
attempted  to  be  authorized  is  a  part,  or  to  which 
it  is  ancillary  or  in  any  way  pertinent.  It  does 
not  appear  to  us,  that  it  is  contemplated  by  the 
act,  that  the  Court,  in  the  investigation  provided 
for,  when  called  upon  to  aid  the  Commission 
shall  inquire  beyond  the  point  whether  the  ques- 
tion asked  is  whithin  the  scope  of  the  broad  field 
of  inquiry  prescribed.  And  so  the  Commission- 
ers claim,  for  they  have  conducted  their  investi- 
gation on  that  theory  ;  and  they  insist,  that  they 
are  not  bound  by  any  rules  of  evidence,  or,  other 
principles  of  law  observed  by  Courts  of  Justice, 
and  by  which  the  latter  are  guided,  and  con- 
trolled, in  the  ascertainment  of  facts  in  the  course 
of  ordinary  judicial  proceedings.  If  this  be  the 
correct  view,  the  Court  is  expected  to  compel  an 
answer  irrespective  of  any  other  considerations. 
Even  questions  criminating  the  witness,  are  to 
be  answered,  the  only  protection  to  the  party 
being  that  his  answer  shall  not  be  used  against 
him  in  a  criminal  prosecution — a  protection  of 
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little  avail  to  any  party,  who  should  disclose 
criminal  acts  upon  which  an  indictment  could  be 
found,  and  should  upon  compulsion  indicate 
other  sources  of  evidence,  by  means  of  which, 
the  acts  disclosed  can  be  proved ;  and  such  acts 
may  also  constitute  offences  under  the  laws  of 
the  State,  against  which  Congress  can  afford  no 
immunity. 

As  bearing  upon  the  power  of  Congress  to 
compel  an  answer  to  criminating  questions,  or 
compel  the  production  of  private  papers,  see 
U.  S.  vs.  Boyd,  116,  U.  S.  616.  The  principles 
therein  established  are  equally  applicable  to  the 
matter  now  under  consideration.  The  Court  seems, 
therefore,  to  be  called  upon  to  compel  under  pro- 
cess for  contempt,  an  answer  to  any  question  which 
the  Commission  sees  fit  to  ask  within  the  scope 
of  the  inquiry  attempted  to  be  authorized  by  the 
act.  If  this  be  so,  the  Court  is,  simply,  made  an 
instrument  by  this  act,  in  the  hands  of  the  Com- 
mission, to  execute  its  unregulated  and  unres- 
tricted will.  The  Court  is  made  the  ministerial 
agent  of  the  Commission  to  perform  its  behests, 
whenever  a  witness  refuses  to  respond  to  a  ques- 
tion, or  produce  papers  within  the  range  of  the 
authority  attempted  to  be  given  by  the  statute. 
The  judicial  department  of  the  Government  is, 
simply,  made,  by  this  act,  an  adjunct  to  the 
legislative  department  in  the  exercise  of  its 
political  and  legislative  functions,  and  powers,  to 
execute  its  commands — and  that,  too,  in  a  matter 
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into  which  Congress,  under  the  decision  cited, 
has  no  jurisdiction  whatever  to  inquire.  I  know 
of  no  power  in  Congress,  to  thus  render  the 
judicial  department  subordinate,  or  ancillary  to 
the  legislative  and  executive  departments  of  the 
Government,  or  to  either  of  them.  If  there  is 
any  one  proposition  immutably  established,  I 
had  supposed  it  to  be,  that  the  judiciary  depart- 
ment is  absolutely  independent  of  the  other  de- 
partments of  the  government — that  it  can  not  be 
called  upon  to  act  a  part  subordinate  to  any  other 
department  of  the  Government,  or  to  a  Commis- 
sion armed  with  exasperating  inquisitorial  powers 
over  private  aifairs,  unlimited  by  any  considera- 
tion other  than  its  own  unregulated  discretion. 
And  so  I  understand  the  authorities  to  be.  u  The 
functions  of  the  Judges  of  the  Courts  of  the 
United  States  are  strictly  and  exclusively  judi- 
cial. They  cannot  therefore  be  called  upon  to 
advise  the  President  in  any  interpretation  of  law, 
or  to  act  as  Commissioners  in  cases  of  pensions 
or  other  like  proceedings."  (2  Sto.  Con.,  Sec. 
1777,  and  cases  cited.) 

The  Courts,  in  this  instance,  are  called  upon 
not  to  exercise  their  ordinary  powers  in  the  ad- 
ministration of  justice,  but  to  assist  Congress  in 
the  exercise  of  its  deliberative,  legislative,  and 
political  powers — to  aid  it  by  irregular,  and  extra- 
ordinary, not  to  say  unprecedented  means — to  act 
as  its  agent  in  matters  wholly  foreign  to  the 
functions  of  the  j  udiciary . 
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In  my  judgment,  therefore,  reason  and  the 
authorities  cited  establish,  beyond  reasonable 
ground  for  controversy,  the  proposition,  that 
there  is  no  lawful  authority  in  the  Commis- 
sioners to  compel  answers  to  the  various  questions 
propounded  and  set  out  in  the  petition,  or  any  of 
them,  which  the  respondent  refused  to  answer, 
nor  can  the  Courts  be  lawfully  required  to  compel 
answers  thereto. 

I  concur  in  the  order  made,  discharging  the 
order  to  show  cause. 
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CONCURRING  OPINION. 

SABIN,  J.,  CONCURRING.  —  In  announcing  my 
concurrence  in  the  opinions  of  the  Circuit  Justice 
and  the  Circuit  Judge  in  this  matter,  I  do  not 
deem  it  necessary  to  review  at  any  length  the 
questions  by  them  so  ably  and  satisfactorily 
discussed  and  decided.  In  this  application  to 
the  Court  to  issue  its  subpoena  and  compel  an- 
swers to  be  made  to  the  various  questions  pro- 
pounded, the  Court  is  called  upon  to  exercise  no 
judicial  function  or  power,  unless  it  be  the  very 
slight  duty  of  determining  whether  or  not  the 
questions  propounded  are  within  the  scope  of  the 
inquiry  authorized  by  the  act  of  Congress  creat- 
ing the  Commission. 

The  act  itself  is  most  broad  and  comprehen- 
sive in  its  terms  and  imposes  little,  if  any,  re- 
straint upon  the  Commission  in  the  field  of  its 
inquiry.  It  scarcely  needs  the  ruling  of  a  Court 
to  determine  whether  the  questions  propounded, 
or  any  questions  which  may  be  propounded,  by 
this  Commission,  are  within  the  scope  and  pur- 
view of  the  act  creating  the  Commission.  But, 
aside  from  this  most  simple  and  limited  duty,  if 
duty  it  may  be,  the  Court  has  no  judicial  function 
to  perform  in  this  matter.  It  is  simply  called 
upon  by  the  Commission  to  execute  its  will ;  to 
compel  the  attendance  and  obedience  of  wit- 
nesses— a  purely  ministerial  duty — to  serve  as  a 
convenient  adjunct  to  the  Commission.  I  cannot 
think  that  the  Courts  were  organized  for  any 
such  purpose,  or  that  they  can  be  called  upon  to 
perform  any  such  duty. 
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I  need  not  advert  to  the  nature  and  character 
of  many  of  the  questions  propounded  by  the 
Commission,  as  appears  from  the  record  of  this 
proceeding,  answers  to  which  the  Court  is  asked 
to  compel.  They  seem  to  be  quite  in  keeping 
with  some  of  the  extraordinary  powers  claimed 
and  exercised  by  the  Commission,  and  to  fully 
confirm  their  assumed  right  to  disregard  the 
usual  and  established  rules  of  evidence  and  prin- 
ciples of  law  in  conducting  their  investigations. 
And  this  Court  is  seriously  asked  to  lend  its  aid 
in  furtherance  of  such  purpose.  Many  of  the 
questions  propounded  would  seem,  from  the  re- 
cord, to  have  been  answered  as  fully  as  it  was 
possible  for  the  witness  to  answer  them.  I  do 
not,  however,  press  this  consideration,  as  I  think 
this  decision  should  rest,  not  upon  the  simple 
fact  as  to  whether  or  not  the  questions  have  been 
fully  answered,  but  upon  the  broader  and  more 
important  principles  which  underlie  this  whole 
subject,  to  wit:  Has  this  Commission  lawful  right 
to  hold  this  investigation;  to  propound  these 
questions  and  compel  answers  thereto ;  to  inquire 
into  the  private  affairs  of  this  respondent,  or  of 
the  Central  Pacific  Railroad  Company,  or  of  any 
individual,  and  invoke  the  powers  of  this  Court 
to  carry  out  such  purpose?  These  questions 
are  so  fully  and  ably  discussed  in  the  opinions 
rendered,  that  further  comment  thereon  seems 
unnecessary. 

It  is  not  claimed  that  this  is  a  "  case  "  or  a 
"  controversy  "  between  any  parties  to  which  the 
judicial  power  extends  and  over  which  it  has 


proper  jurisdiction.  Neither  the  United  States 
nor  any  other  person  is  making  complaint  against 
this  respondent  or  against  said  railroad  company, 
in  any  form  or  manner  known  to  judicial  pro- 
ceedings. No  charges  are  made  against  the  one 
or  the  other,  by  any  one,  of  duties  neglected  or 
obligations  unfulfilled.  In  regard  to  the  very 
account  immediately  under  consideration  by  the 
Commission,  and  in  reference  to  which  many  of 
the  questions  were  propounded,  to  which  we  are 
asked  to  compel  answers,  it  is  shown  that  this 
account  was  fully  settled  and  adjusted  by  and 
between  the  United  States  and  said  company 
long  ago.  Upon  page  2 1  of  the  argument  of  the 
United  States  Attorney,  submitted  in  support  of 
this  motion,  it  is  stated : 

u  Some  question  was  made  as  to  whether,  as  a 
matter  of  fact,  the  moneys  covered  by  Mr.  Stan- 
ford's vouchers  had  been  included  in  the  account 
rendered  to  the  Government  for  the  purpose  of 
ascertaining  the  net  earnings  of  the  company. 
The  Commissioners  do  not  desire  a  decision  based 
upon  this  question,  and  therefore  concede,  for 
the  purpose  of  this  motion,  that  the  amounts  in 
question  have  not  been  charged  as  against  the 
United  States,  to  the  end  that  this  matter  may 
be  disposed  of  entirely  on  its  merits." 

If  this  be'true,  what  interest  then  is  it  to  the 
United  States,  even  if  it  had  a  right  so  to  do,  to 
inquire  how,  or  in  what  manner,  this  account  ac- 
crued or  was  paid  ?  It  concerns  the  United  States 
in  no  manner — affects  no  pecuniary  right  or  in- 
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terest  claimed  by  it,  due  or  not  matured.  What 
interest  then  has  the  United  States  in  this  in- 
quiry beyond  that  of  any  third  party  whose 
curiosity  might  prompt  him  to  inquire  into  that 
concerning  which  he  has  no  right  or  interest  ? 

Is  not  this,  then,  a  mere  idle  inquiry,  not  made 
in  the  interest  of,  or  to  preserve  .or  establish  the 
rights  of,  the  Government  or  any  person  ?  Has 
not  any  third  person,  to  gratify  an  idle  curiosity, 
the  same  right  to  institute  these  inquiries  and 
invoke  the  aid  of  the  Courts  in  support  thereof? 

Courts  do  not  entertain  such  investigations  or 
inquiries,  or  lend  their  aid  thereto.  If  this  power 
of  unlimited,  inquisitorial  investigation  into  the 
affairs  of  private  corporations  or  companies,  or 
of  individuals — and  it  concerns  all  alike — shall 
be  once  established,  who  can  say  where  it  will 
end  or  what  will  be  its  limit  of  injustice  at  all 
times,  but  more  especially  when  called  into  exer- 
cise in  times  of  political  excitement,  or  under  the 
influence  of  partisan  zeal  or  passion  ? 

In  the  close  adherence  to  well-settled  principles 
of  law,  founded  upon  the  just  observance  of  the 
rights  of  all  parties,  will  we  not  find  the  greatest 
safety  alike  to  public  and  private  rights  ? 

Without  further  discussion  of  the  subject  I 
fully  concur  in  the  opinions  read  and  in  the  order 
made. 
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IN  THE 


United  Jfato  ®iitttit  ®0utt, 

DISTRICT  OF  CALIFORNIA. 


IN  THE  MATTER 
OF 

AH  FOFG. 


1. — The  police  power  of  the  State  may  be  exercised  by  precautionary  measures 
against  the  increase  of  crime  or  pauperism,  or  the  spread  of  infectious 
diseases  from  persons  coming  from  other  countries.  The  State  may 
entirely  exclude  convicts,  lepers  and  persons  afflicted  with  incurable 
disease;  may  refuse  admission  to  paupers,  idiots  and  lunatics  and 
others,  who  from  physical  causes  are  likely  to  become  a  charge  upon 
the  public  until  security  is  afforded  that  they  will  not  become  such  a 
charge;  and  may  isolate  the  temporarily  diseased  until  the  danger  of 
contagion  is  gone. 

2. — The  extent  of  the  power  of  the  State  to  exclude  a  foreigner  from  its  terri- 
tory is  limited  by  the  right  of  self-defence.  Whatever  outside  of  the 
legitimate  exercise  of  this  right  affects  the  intercourse  of  foreigners 
with  our  people,  their  immigration  to  this  country  and  residence 
therein,  is  exclusively  within  the  jurisdiction  of  the  General  Govern- 
ment, and  is  not  subject  to  State  control  or  interference. 

3. — The  6th  Article  of  the  Treaty  between  the  United  States  and  China, 
adopted  on  the  28th  of  July,  1868,  provides  that  Chinese  subjects 
visiting  or  residing  in  the  United  States  shall  enjoy  the  same  privi- 
leges, immunities  and  exemptions  in  respect  to  travel  or  residence  as 
may  there  be  enjoyed  by  citizens  or  subjects  of  the  most  favored 
nation,  and  as  the  General  Government  has  not  seen  fit  to  attach 
any  limitation  to  the  ingress  into  the  United  States  of  subjects  of 
those  nations,  none  can  be  applied  to  the  subjects  of  China. 


4. — The  Fourteenth  Amendment  to  the  Constitution  declares  that  no  State 
shall  deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law  ;  nor  deny  to  any  person  the  equal  protection  of  the 
laws ;  Held,  that  this  equality  of  protection  implies  not  only  equal 
accessibility  to  the  Courts  for  the  prevention  or  redress  of  wrongs, 
and  the  enforcement  of  rights,  but  equal  exemption  with  others  of 
the  same  class,  from  all  charges  and  burdens  of  every  kind.  Within 
these  limits  the  power  of  the  State  exists,  as  it  did  previously  to  the 
adoption  of  the  amendment,  over  all  matters  of  internal  police. 

6. — On  the  31st  of  May,  1870,  Congress  passed  an  Act  declaring  that  "no  tax 
or  charge  shall  be  imposed  or  enforced  by  any  State  upon  any  person 
immigrating  thereto  from  a  foreign  country  which  is  not  equally  im- 
posed or  enforced  upon  every  person  immigrating  to  such  State  from 
any  other  foreign  country,  and  any  law  of  any  State  in  conflict  with 
this  provision  is  hereby  declared  null  and  void ;"  Held, 

1st. — That  the  term  charge,  as  here  used,  means  any  onerous  con- 
dition, and  includes  a  condition  which  makes  the  right  of  an  immi- 
grant, arriving  in  the  ports  of  the  State,  to  land  within  the  State 
depend  upon  the  execution  of  a  bond  by  a  third  party,  not  under  his 
control,  and  whom  he  cannot  constrain  by  any  legal  proceedings  ; 
and, 

2d. — That  the  statute  of  California,  which  prohibits  foreign  immi- 
grants of  certain  classes,  arriving  in  the  State  of  California  by  vessel, 
from  landing  until  a  bond  shall  have  been  given  by  the  master,  owner 
or  consignee  of  the  vessel  that  they  will  not  become  a  public  charge, 
and  imposes  no  condition  upon  immigrants  of  the  same  class  entering 
the  State  in  any  other  way,  is  in  conflict  with  the  Act  of  Congress. 


OPINION  OF  MR.  JUSTICE  FIELD. 


The  petitioner  alleges  that  she  is  illegally  restrained  of 
her  liberty  by  the  Coroner  of  the  City  and  County  of  San 
Francisco,  and  asks  to  be  discharged  from  such  restraint. 
The  facts  of  the  case,  as  detailed  in  the  proceedings  be- 
fore us,  are  briefly  as  follows  :  The  petitioner  is  a  subject 
of  the  Empire  of  China,  and  came  to  the  port  of  San 
Francisco  as  a  passenger  on  board  of  the  American  steam- 
ship Japan,  owned  by  the  Pacitic  Mail  Steamship  Com- 
pany, and  under  the  command  as  master,  of  J.  H.  Free- 
man. On  the  arrival  of  the  steamship  at  this  port,  which 
was  on  the  24th  of  August  last,  she  was  boarded  by  the 
Commissioner  of  Immigration  of  California,  who  pro- 
ceeded under  the  provisions  of  a  statute  of  the  State,  to 
examine  into  the  character  of  the  petitioner  and  other  alien 
passengers.  Upon  such  examination,  the  Commissioner 
found,  and  so  declared,  that  the  petitioner  and  twenty- 
one  other  persons,  also  subjects  of  the  Empire  of  China, 
arriving  as  passengers  by  the  same  steamship,  were  lewd 
and  debauched  women.  He  thereupon  prohibited  the 
master  of  the  steamship  from  landing  the  women,  unless 
he  or  the  owner  or  consignee  of  the  vessel  gave  the  bonds 
required  by  the  statute.  Neither  of  the  parties  designated 
would  consent  to  give  the  required  bonds,  and  the  wo- 
men were  consequently  detained  by  the  master  on  board 
of  the  steamship.  They  thereupon  applied  for  a  writ  of 
habeas  corpus  to  a  District  Court  of  the  State  to  enquire 
into  the  cause  of  their  detention,  alleging  in  their  petition 
its  illegality,  on  the  ground  that  the  statute,  under  which 
they  were  held,  was  in  contravention  of  the  Treaty  be- 


tween  the  United  States  and  the  Empire  of  China,  and 
in  conflict  with  the  Constitution  of  the  United  States,  arid 
denying,  also,  that  they  were  either  lewd  or  debauched 
women.  The  District  Court  granted  the  application,  and 
heard  the  petitioners,  and  after  the  hearing,  remanded 
them  back  to  the  charge  of  the  master  of  the  steamship, 
holding  that  the  statute  of  California  was  neither  in  vio- 
lation of  the  Treaty  or  the  Constitution,  and  that  the 
evidence  presented  justified  the  finding  of  the  Commis- 
sioner, that  the  petitioners  were  lewd  and  debauched  wo- 
men. •  The  petitioners  thereupon  applied  to  the  Chief 
Justice  of  the  State  for  another  writ  of  habeas  corpus,  al- 
leging the  illegality  of  their  restraint,  on  grounds  similar 
to  those  taken  in  the  petition  to  the  District  Court,  and 
also  alleging  that  they  were,  since  the  order  of  the  Dis- 
trict Court  remanding  them  to  the  custody  of  the  master 
of  the  steamship,  about  to  be  forcibly  returned  to  China 
against  their  will  and  consent.  They  therefore  prayed 
that  with  the  writ  of  habeas  corpus  a  warrant  might  issue 
to  the  Sheriff  of  the  City  and  County  of  San  Francisco 
to  take  them  into  his  custody.  The  Chief  Justice  granted 
the  writ,  returnable  before  the  Supreme  Court  of  the 
State,  and  at  the  same  time  issued  a  warrant  command- 
ing the  Coroner  of  the  City  and  County  to  take  the 
parties  into  his  custody,  and  bring  them  before  the  Court. 
Under  this  warrant  the  parties  were  taken  into  the  cus- 
tody of  the  Coroner,  and  in  his  custody  they  still  remain. 
The  Supreme  Court  sustained  the  ruling  of  the  District 
Court,  and  denied  the  application  of  the  parties  to  be 
discharged,  holding,  that  the  statute  of  the  State,  under 
which  they  were  detained,  was  valid  and  binding  under 
the  Treaty  between  the  United  States  and  China  and  the 
Constitution  of  the  United  States,  and  that  the  evidence 
justified  the  finding  of  the  Commissioner  of  Immigration 
as  to  the  character  of  the  women.  It  therefore  made  an 
order  directing  that  the  Coroner  return  the  parties  to  the 
master  or  owner  or  consignee  of  the  steamship  Ja.pan, 


on  board  of  the  steamship,  and  requiring  such  master, 
owner,  or  consignee  to  retain  the  parties  on  board  of  the 
steamship  until  she  should  leave  this  port,  and  then  to 
carry  them  beyond  the  State; 

The  order  further  provided,  that  in  case  the  steamship 
Japan  was  not  in  the  port  of  San  Francisco,  the  Coroner 
should  retain  the  parties  in  his  possession  until  the  arri- 
val in  port  of  the  steamship,  and  then  enforce  the  order 
returning  the  parties  to  the  vessel,  or  retain  the  parties 
until  the  further  direction  of  the  Court. 

The  petitioner  is  one  of  the  women  thus  held  by  the 
Coroner,  and  she  now  invokes  the  aid  of  this  Court  to 
be  released  from  her  restraint,  alleging,  as  in  the  other 
applications,  that  the  restraint  is  illegal,  that  the  statute 
which  is  supposed  to  authorize  it  is  in  contravention  of 
the  Treaty  with  China  and  the  Constitution  of  the  United 
States,  and  averring  that  she  is  not  within  either  of  the 
classes  designated  in  the  statute.  It  further  appears, 
from  the  special  traverse  to  the  return  of  the  Coroner, 
and  it  is  admitted  by  counsel,  that  since  the  judgment  of 
the  Supreme  Court,  the  steamship  Japan  has  sailed  from 
the  port  of  San  Francisco,  and  will  not  probably  return 
under  three  months,  and  that  Freeman  has  been  dis- 
charged from  the  service  of  the  Steamship  Company, 
and  is  no  longer  master  of  the  Japan. 

The  decision  of  the  District  Court,  and  of  the  Supreme 
Court  of  the  State,  although  entitled  to  great  respect  and 
consideration  from  the  acknowledged  ability  and  learn- 
ing of  their  Judges,  is  not  binding  upon  this  Court. 
The  petitioner  being  an  alien,  and  a  subject  of  a  country 
having  treaty  relations  with  the  Government  of  the 
United  States,  has  a  right  to  invoke  the  aid  of  the  Fed- 
eral tribunals  for  her  protection,  when  her  rights,  guar- 
anteed by  the  Treaty,  or  the  Constitution,  or  any  law  of 
Congress,  are  in  any  respect  invaded;  and  is,  of  course, 
entitled  to  a  hearing  upon  any  allegation  in  proper  form 
that  her  rights  are  thus  invaded. 


I  proceed,  therefore,  to  the  consideration  of  the  ques- 
tions presented,  notwithstanding  the  adjudications  of  the 
State  tribunals. 

The  statute  of  the  State,  under  which  the  petitioner 
was  restrained  of  her  liberty  on  board  of  the  steamship, 
is  found  in  the  provisions  of  Chapter  One,  Title  Seven, 
of  the  Political  Code,  as  amended  by  the  last  Legislature. 
These  provisions  require  the  master  of  a  vessel  arriving 
at  any  port  of  this  State,  bringing  passengers  from  any 
place  out  of  the  State,  within  twenty-four  hours  after  its 
arrival,  to  make  a  written  report  under  oath  to  the  Com- 
missioner of  Immigration  at  such  port,  stating,  amongst 
other  things,  the  name,  place  of  birth,  last  residence,  age 
and  occupation  of  all  passengers  who  are  not  citizens, 
and  whether  any  of  the  passengers  thus  reported  "are 
lunatic,  idiotic,,  deaf,  dumb,  blind,  crippled  or  infirm, 
and  not  accompanied  by  any  relatives  able  to  support 
them,  or  are  lewd  or  abandoned  women."  Then  follow 
the  special  provisions  which  have  given  rise  to  the  present 
proceeding.  They  are  contained  in  Section  2952  of  the 
Code  as  amended.  They  require  the  Commissioner  ot 
Immigration  "to  satisfy  himself  whether  or  not  an}'  pas- 
senger who  shall  arrive  in  this  State  by  vessels  from  any 
foreign  port  or  place  (who  is  not  a  citizen  of  the  United 
States),  is  lunatic,  idiotic,  deaf,  dumb,  blind,  crippled  or 
infirm,  and  is  not  accompanied  by  relatives  who  are  able 
and  willing  to  support  him,  or  is  likely  to  become  per- 
manently a  public  charge,  or  has  been  a  pauper  in  any 
other  country,  or  is,  from  sickness  or  disease,  existing 
either  at  the  time  of  sailing  from  the  port  of  departure, 
or  at  the  time  of  his  arrival  in  this  State,  a  public  charge, 
or  likely  to  become  so,  or  is  a  convicted  criminal,  or  a 
lewed  or  debauched  woman  ;"  and  then  declare  that  "no 
person  who  shall  belong  to  either  class,  or  who  possesses 
any  of  the  infirmities  or  vices  specified  herein,  shall  be 
permitted  to  land  in  this  State,  unless  the  master,  owner 
or  consignee  of  said  vessel  shall  give  a  joint  and  several 
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bond  to  the  people  of  the  State  of  California,  in  the  penal 
sum  of  five  hundred  dollars,  in  gold  coin  of  the  United 
States,  conditioned  to  indemnify  and  save  harmless  every 
county,  city  and  county,  town  and  city  of  this  State 
against  all  costs  and  expenses  which  may  be  by  them 
necessarily  incurred  for  the  relief,  support,  medical  care, 
or  any  expense  whatever,  resulting  from  the  infirmities 
or  vices  herein  referred  to,  of  the  persons  named  in  said 
bonds,  within  two  years  from  the  date  of  said  bonds; 
..;>••'  .  and  if  the  master,  owner  or  consignee  of  said 
vessel  shall  fail  or  refuse  to  execute  the  bond  herein 
required  to  be  executed,  they  are  required  to  retain  such 
persons  on  board  of  said  vessel  until  said  vessel  shall 
leave  the  port,  and  then  convey  said  passengers  from 
this  State;  andjf  said  master,  owner  or  consignee  shall 
fail  or  refuse  to  perform  the  duty  and  service  last  herein 
enjoined,  or  shall  permit  said  passengers  to  escape  from 
said  vessel  and  land  in  this  State,  they  shall  forfeit  to  the 
State  the  sum  of  five  hundred  dollars,  in  gold  coin  of  the 
United  States,  for  each  passenger  so  escaped,  to  be  re- 
covered by  suit,  at  law." 

The  provisions  of  this  section  are  of  a  very  extraordi- 
nary character.  They  make  no  distinction  between  the 
deaf,  the  dumb,  the  blind,  the  crippled  and  the  infirm, 
who  are  poor  and  dependent,  and  those  who  are  able  to 
support  themselves  and  are  in  possession  of  wealth  and 
all  its  appliances.  If  they  are  not  accompanied  by  rela- 
tives, both  able  and  willing  to  support  them,  they  are 
prohibited  from  landing  within  the  State,  unless  a  speci- 
fied bond  is  given,  not  by  them  or  such  competent  sure- 
ties as  they  may  obtain,  but  by  the  owner,  master  or 
consignee  of  the  vessel.  Neither  do  the  provisions  of 
the  statute  make  any  distinction  between  a  present  pau- 
per, and  one  who  has  been  a  pauper,  but  has  ceased  to 
be  such.  If  the  emigrant  has  ever  been  within  that  un- 
fortunate class,  notwithstanding  he  may  have  at  the  time 
ample  means  at  his  command,  he  must  obtain  the  desig- 
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nated  bond  or  be  excluded  from  the  State.  They  subject 
also  to  the  same  condition,  and  possible  exclusion,  the 
passenger  whose  sickness  or  disease  has  been  contracted 
on  the  passage,  as  well  as  the  passenger  who  was  sick  or 
diseased  on  his  departure  from  the  foreign  port.  It 
matters  not  that  the  sickness  may  have  been  produced 
by  exertions  for  the  safety  of  the  ship  or  passengers,  or 
by  attentions  to  their  wants  or  health.  If  he  is  likely  on 
his  arrival  to  become  a  public  charge,  he  must  obtain  the 
bond  designated,  or  be  denied  a  landing  within  the  State. 
Nor  does  the  statute  make  any  distinction  between  the 
criminal  convicted  for  a  misdemeanor,  or  a  felony,  or  for 
an  offense  malum  in  se,  or  one  political  in  its  character. 
The  condemned  patriot,  escaping  from  his  prison  and 
fleeing  to  our  shores,  stands  under  thq,  law  upon  the 
same  footing  with  the  common  felon  who  is  a  fugitive 
from  justice.  ]STor  is  there  any  difference  made  between 
the  woman,  whose  lewdness  consists  in  private  unlawful 
indulgence,  and  the  woman  who  publicly  prostitutes  her 
person  for  hire,  or  between  the  woman  debauched  by 
intemperance  in  food  or  drink,  or  debauched  by  the  loss 
of  her  chastity. 

The  statute  is  sweeping  in  its  terms,  confounding  by 
general  designation  persons  widely  variant  in  character. 
If  it  can  be  sustained  as  the  exercise  of  the  police  power 
of  the  State  as  to  any  persons  brought  within  any  of  the 
classes  designated,  it  must  be  sustained  as  to  all  the  per- 
sons of  such  class.  That  is  to  say,  if  it  can  be  sustained 
when  applied  to  the  infirm,  who  is  poor  and  dependent, 
when  unaccompanied  by  his  relatives,  able  and  willing 
to  support  him,  it  must  be  sustained  when  applied  to  the 
infirm,  who  is  surrounded  by  wealth  and  its  attendants, 
if  he  is  thus  unaccompanied.  If  it  can  be  sustained  when 
applied  to  a  woman  whose  debauchery  -consists  in  the 
prostitution  of  her  person,  it  must  be  sustained  when 
applied  to  a  woman  whose  debauchery  consists  in  her 
intemperance  in  food  and  drink;  and  even  when  applied 
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to  the  repentant  Magdalen,  who  has  once  yielded  to 
temptation  and  lost  her  virtue.  The  Commissioner  of 
Immigration  is  not  empowered  to  make  any  distinction 
between  persons  of  the  same  class;  and  there  is  nothing 
on  the  face  of  the  Act  which  indicates  that  the  Legisla- 
ture intended  that  any  distinction  should  be  made. 

It  is  undoubtedly  true  that  the  police  power  of  the 
State  extends  to  all  matters  relating  to  the  internal  gov- 
ernment of  the  State,  and  the  administration  of  its  laws, 
which  have  not  been  surrendered  to  the  General  Govern- 
ment, and  embraces  regulations  affecting  the  health, 
good  order,  morals,  peace  and  safety  of  society.  Under 
this  power  all  sorts  of  restrictions  and  burdens  may  be 
imposed,  having  for  their  object  the  advancement  of  the 
welfare  of  the  people  of  the  State,  and  when  these  are 
not  in  conflict  with  established  principles,  or  any  Consti- 
tutional prohibition,  their  validity  cannot  be  questioned. 

It  is  equally  true  that  the  police  power  of  the  State 
may  be  exercised  by  precautionary  measures  against  the 
increase  of  crime  or  pauperism,  or  the  spread  of  infec- 
tious diseases  from  persons  coming  from  other  countries  ; 
that  the  State  may  entirely  exclude  convicts,  lepers  and 
persons  afflicted  with  incurable  disease;  may  refuse  ad- 
mission to  paupers,  idiots  and  lunatics  and  others,  who 
from  physical  causes  are  likely  to  become  a  charge  upon 
the  public  until  security  is  afforded  that  they  will  not 
become  such  a  charge ;  and  may  isolate  the  temporarily 
diseased  until  the  danger  of  contagion  is  gone.  The 
legality  of  precautionary  measures  of  this  kind  has  never 
been  doubted.  The  right  of  the  State  in  this  respect  has 
its  foundation,  as  observed  by  Mr.  Justice  Grier  in  the 
Passenger  cases,  in  the  sacred  law  of  self-defense,  which 
no  power  granted  to  Congress  can  restrain  or  annul. 

But  the  extent  of  the  power  of  the  State  to  exclude  a 
foreigner  from  its  territory  is  limited  by  the  right  in 
which  it  has  its  origin,  the  right  of  self-defense.  What- 
ever outside  of  the  legitimate  exercise  of  this  right  affects 
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the  intercourse  of  foreigners  with  our  people,  their  im- 
migration to  this  country  and  residence  therein,  is  ex- 
clusively within  the  jurisdiction  of  the  General  Govern- 
ment, and  is  riot  subject  to  State  control  or  interference. 
To  that  Government  the  Treaty-making  power  is  con- 
tided  ;  also,  the  power  to  regulate  commerce  with  foreign 
nations,  which  includes  intercourse  with  them  as  well  as 
traffic;  also  the  power  to  prescribe  the  conditions  of  mi- 
gration or  importation  of  persons,  and  rules  of  naturali- 
zation ;  whilst  the  States  are  forbidden  to  enter  into  any 
treaty,  alliance,  or  confederation  with  other  nations. 

I  am  aware  that  the  right  of  the  State  to  exclude  from 
its  limits  any  persons,  whom  it  may  deem  dangerous  or 
injurious  to  the  interests  and  welfare  of  its  citizens, 
has  been  asserted  by  eminent  Judges  of  the  Supreme 
Court  of  the  United  States.  Mr.  Chief  Justice  Tauey 
maintained  the  existence  of  this  right  in  his  dissenting 
opinion  in  the  Passenger  cases,  and  asserted  that  the 
power  had  been  recognized  in  previous  decisions  of  the 
Court.  The  language  of  the  opinion  in  the  case  of  the 
City  of  New  York  vs.  Miln,  (11  Peters,  141,)  would 
seem  to  sustain  this  doctrine.  But  neither  in  the  Pas- 
senger cases  nor  in  the  case  of  the  City  of  Ne.w  York  vs. 
Miln,  did  the  decision  of  the  Court  require  any  considera- 
tion of  the  power  of  exclusion,  which  the  State  possessed  ; 
and  all  that  was  said  by  the  eminent  Judges  in  those 
cases  upon  that  subject,  was  argumentative  and  not  nec- 
essary and  authoritative.* 

#The  only  point  involved  and  decided  in  the  case  of  the  City  of  New  York 
vs.  Miln,  (11  Pet.,  102,)  was  the  constitutional  power  of  the  State  of  New  York 
to  compel  the  Master  of  a  vessel  with  passengers,  arriving  at  her  ports,  from 
any  country  out  of  the  United  States,  or  from  any  other  State  of  the  United 
States,  to  report  in  writing,  on  oath,  to  the  State  authorities,  under  a  prescribed 
penalty,  the  name,  place  of  birth,  and  last  legal  settlement,  age  and  occupation 
of  every  person  brought  as  a  passenger  in  the  vessel.  This  the  Supreme  Court 
held  that  the  State,  in  virtue  of  her  general  police  powers,  had  the  constitu- 
tional right  to  do.  In  the  course  of  the  opinions  of  Mr.  Justice  Barbour  and 
Mr.  Justice  Thompson,  general  language  is  used  indicating  a  power  in  the 
State  to  exclude  persons  from  her  limits  whom  she  might  deem  dangerous  to 
the  material  or  moral  welfare  of  the  State,  but  the  language  was  wholly  un- 
necessary to  the  decision  of  the  only  point  then  in  judgment  before  the  Court. 
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But  independent  of  this  consideration,  we  cannot  shut 
our  eyes  to  the  fact  that  much  which  was  formerly  said 
upon  the  power  of  the  State  in  this  respect,  grew  out  of 
the  necessity  which  the  Southern  States,  in  which  the 
institution  of  slavery  existed,  felt  of  excluding  free  ne- 
groes from  their  limits.  As  in  some  States  negroes  were 
citizens,  the  right  to  exclude  them  from  the  slave  States 
could  only  be  maintained  by  the  assertion  of  a  power  to 
exclude  all  persons  whom  they  might  deem  dangerous 
or  injurious  to  their  interests.  But  at  this  day  no  such 
power  would  be  asserted,  or  if  asserted,  allowed  in  any 
Federal  Court.  And  the  most  serious  consequences  af- 
fecting the  relations  of  the  nation  with  other  countries 
might,  and  undoubtedly  would,  follow  from  any  attempt 
at  its  exercise.  Its  maintenance  would  enable  any  State 


'  The  facts  of  the  two  cases  known  as  the  Passenger  cases  (7  How.,  283)  were 
briefly  these  :  One  of  the  cases  (Smith  vs.  Turner)  went  to  the  Supreme  Court 
on  a  writ  of  error  from  the  Court  of  Errors  of  New  York.  The  other  case 
(Norris  vs.  The  City  of  Boston)  went  to  the  Supreme  Court  of  the  United 
States  from  the  Supreme  Court  of  Massachusetts.  The  New  York  case  arose 
substantially  upon  these  facts  : 

A  statute  of  that  State  authorized  the  Health  Commissioner  to  demand  and 
receive,  and  in  any  rase  of  neglect  or  refusal  to  pay,  to  sue  for  and  recover  of 
and  from  the  master  of  every  vessel  arriving  in  the  port  of  New  York  from  a 
foreign  port,  for  himself  and  each  cabin  passenger,  one  dollar  and  fifty  cents, 
and  from  the  masier  of  each  coasting  vessel  for  each  person  on  board  twenty- 
five  cents;  but  coasting  vessels  from  New  Jersey,  Connecticut,  and  Rhode 
Island,  were  only  required  to  pay  for  one  voyage  in  each  month. 

The  moneys  thus  collected  were  denominated  in  the  statute  hospital  moneys, 
and  the  master  was  authorized  to  sue  and  recover  from  each  passenger  the 
amount  paid  on  his  account.  To  the  failure  on  the  part  of  the  master  to 
pay  within  twenty-four  hours  after  arrival  of  the  vessel,  was  attached  a  pen- 
alty of  one  hundred  dollars.  All  moneys  collected  from  this  source,  in  excess 
of  the  amount  necessary  to  defray  the  hospital  expenses,  were  to  be  paid  over 
to  the  Treasurer  of  the  Society  for  the  Reformation  of  Juvenile  Delinquents, 
in  the  City  of  New  York. 

Upon  this  statute,  Smith,  the  master  of  the  British  ship  Henry  Bliss,  was 
sued  for  $295.  He  demurred  to  the  complaint,  on  the  ground  that  so  much 
of  the  statute  as  authorized  a  recovery  was  repugnant  to  the  Constitution  of 
the  United  States.  The  demurrer  was  overruled  in  the  State  Courts,  and 
electing  to  stand  upon  his  demurrer,  the  case  was  taken  to  the  Supreme  Court 
of  the  United  States,  where  the  point  was  thus  sharply  presented  to  the  Court 
for  decision.  That  Tribunal,  after  the  most  exhaustive  and  elaborate  argu- 
ments upon  the  question,  decided  that  the  Act  of  the  Legislature  of  New 
York,  in  the  particular  case  under  consideration,  was  repugnant  to  the  Con- 
stitution of  the  United  States,  and  void,  and  accordingly  reversed  the  judg- 
ment of  the  Court  of  Errors  of  New  York. 

In  the  case  of  Norris  vs.  The  City  of  Boston,  the  facts  were  substantially  as 
follows  :  Norris,  an  inhabitant  of  St.  John's,  in  the  Province  of  New  Bruns- 
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to  involve  the  nation  in  war,  however  disposed  to  peace 
the  people  at  large  might  be. 

Where  the  evil  apprehended  by  the  State  from  the 
ingress  of  foreigners  is  that  such  foreigners  will  disregard 
the  laws  of  the  State,  and  thus  be  injurious  to  its  peace, 
the  remedy  lies  in  the  more  vigorous  enforcement  of  the 
laws,  not  in  the  exclusion  of  the  parties.  Gambling  is 
considered  by  most  States  to  be  injurious  to  the  morals 
of  their  people,  and  is  made  a  public  offense.  It  would 
hardly  be  considered  as  a  legitimate  exercise  of  the 
police  power  of  the  States  to  prevent  a  foreigner  who 
had  been  a  gambler  in  his  own  country  from  landing  in 
ours.  If,  after  landing,  he  pursues  his  former  occupation, 
fine  him,  and,  if  he  persits  in  it,  imprison  him,  and  the 
evil  will  be  remedied.  In  some  States  the  manufacture 
and  sale  of  spirituous  and  intoxicating  liquors  are  for- 
bidden and  punished  as  a  misdemeanor.  If  the  foreigner 
coming  to  our  shores  is  a  manufacturer  or  dealer  in  such 
liquors,  it  would  be  deemed  an  illegitimate  exercise  of  the 

wick,  Kingdom  of  Great  Britain,  was  master  of  a  vessel  belonging  to  the  port 
of  St.  John's ;  he  arrived  with  nineteen  alien  passengers  at  the  port  of  Boston. 
Prior  to  landing,  he  was  compelled  to  pay  under  a  law  of  Massachusetts,  to 
the  City  of  Boston,  two  dollars  for  each  passenger. 

The  statute  of  Massachusetts  authorized  the  municipal  authorities  to  appoint 
examiners,  whose  duty  it  was  to  examine  the  condition  of  all  passengers  on 
board  of  any  vessel  arriving  in  port.  If,  upon  such  examination,  there  were 
found  among  said  passengers  "  any  lunatic,  idiot,  maimed,  aged  or  infirm  per- 
son," incompetent  in  the  opinion  of  the  examining  officer,  to  maintain  himself, 
or  who  had  been  a  pauper  in  another  country,  the  passenger  was  not  permitted 
to  land  until  the  master,  owner,  consignee  or  agent  of  the  vessel  gave  to  the 
city  a  bond  in  the  sum  of  one  thousand  dollars,  writh  sufficient  sureties,  that 
such  lunatic,  or  indigent  passenger  would  not  become  a  city,  town  or  state 
charge  within  ten  years  from  the  date  of  the  bond,  and  for  all  alien  passengers, 
other  than  those  already  specified,  the  master  was  required  to  pay  two  dollars 
for  each  passenger  before  they  could  land.  Appropriate  penalties  were  con- 
tained in  the  statute  to  secure  compliance  with  its  terms.  Norris  paid  the  two 
dollars  for  each  passenger,  as  prescribed  by  the  statute,  under  protest,  landed 
his  passsngers,  and  thereupon  instituted  suit  for  the  recovery  of  the  money  he 
had  thus  been  compelled  to  pay.  In  the  State  Courts  judgment  passed  in  favor 
of  the  defendant,  when  the  case  was  taken  to  the  Supreme  Court  of  the  United 
States  upon  a  writ  of  error,  where  the  judgment  was  reversed  ;  that  Court 
holding  the  statute  of  Massachusetts,  under  which  payment  of  the  money  was 
compelled,  was  unconstitutional  and  void. 

In  the  opinions  of  the  Justices  in  these  celebrated  cases,  'language  is  also 
used  as  in  the  case  in  llth  Peters,  expressive  of  the  right  of  the  State  in  exer- 
cise of  its  police  power,  to  exclude  persons  from  her  limits,  but  from  the  state- 
ment of  the  cases,  it  is  obvious  that  no  such  queslidn  was  before  the  Court. 
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police  power  to  exclude  him,  on  account  of  his  calling, 
from  the  State.  The  remedy  against  any  apprehended 
manufacture  and  sale  would  lie  in  such  case  in  the  en- 
forcement of  the  penal  laws'  of  the  State.  So  if  lewd 
women,  or  lewd  men,  even  if  the  latter  be  of  that  baser 
sort,  who,  when  Paul  preached  at  Thessalonica,  set  all 
the  city  in  an  uproar,  (Acts  xvii.,  verse  5,)  land  on  our 
shores,  the  remedy  against  any  subsequent  lewd  conduct 
on  their  part  must  be  found  in  good  laws,  or  good 
municipal  regulations  and  a  vigorous  police. 

It  is  evident  that  if  the  possible  violation  of  the  laws 
of  the  State  by  an  emigrant,  or  the  supposed  immorality 
of  his  past  life  or  profession,  where  that  immorality  has 
not  already  resulted  in  a  conviction  for  a  felony,  is  to  de- 
termine his  right  to  land  and  to  reside  in  the  State,  or  to 
pass  through  into  other  and  interior  States,  a  door  will 
be  opened  to  all  sorts  of  oppression.  The  doctrine  now 
asserted  by  counsel  for  the  Commissioner  of  Immigration, 
if  maintained,  would  certainly  be  invoked,  and  at  no  dis- 
tant day,  when  other  parties,  besides  low  and  despised 
Chinese  women,  are  the  subjects  of  its  application,  and 
would  then  be  seen  to  be  a  grievous  departure  from 
principle. 

I  am  aware  of  the  very  general  feeling  prevailing  in 
this  State  against  the  Chinese,  and  in  opposition  to  the 
extension  of  any  encouragement  to  their  immigration 
hither.  It  is  felt  that  the  dissimilarity  in  physical  char- 
acteristics, in  language,  in  manners,  religion  and  habits, 
will  always  prevent  any  possible  assimilation  of  them 
with  our  people.  Admitting  that  there  is  ground  for  this 
feeling,  it  does  not  justify  any  legislation  for  their  exclu- 
sion, which  might  not  be  adopted  against  the  inhabitants 
of  the  most  favored  nations  of  the  Caucasian  race,  and  of 
Christian  faith.  If  their  further  immigration  is  to  be 
stopped,  recourse  must  be  had  to  the  Federal  Govern- 
ment, where  the  whole  power  over  this  subject  lies.  The 
State  cannot  exclude  them  arbitrarily,  nor  accomplish 
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the. same  end  by  attributing  to  them  a  possible  violation 
of  its  municipal  laws.  It  is  certainly  desirable  that  all 
lewdness,  especially  when  it  takes  the  form  of  prostitu- 
tion, should  be  suppressed,  and  that  the  most  stringent 
measures  to  accomplish  that  end  should  be  adopted.  But 
I  have  little  respect  for  that  discriminating  virtue  which 
is  shocked  when  a  frail  child  of  China  is  landed  on  our 
shores,  and  yet  allows  the  bedizened  and  painted  harlot 
of  other  countries  to  parade  our  streets  and  open  her 
hells  in  broad  day,  without  molestation  and  without  cen- 
sure. 

By  the  5th  Article  of  the  Treaty  between  the  United 
States  and  China,  adopted  on  the  28th  of  July,  1868,  the 
United  States  and  the  Emperor  of  China  recognize  the 
inherent  and  inalienable  right  of  man  to  change  his  home 
and  allegiance,  and  also  the  mutual  advantage  of  the  free 
migration  and  emigration  of  their  citizens  and  subjects 
respectively  from  the  one  country  to  another,  for  purposes 
of  curiosity,  of  trade,  or  as  permanent  residents.  The  6th 
Article  declares  that  citizens  of  the  United  States  visiting 
or  residing  in  China  shall  enjoy  the  same  privileges,  im- 
munities, or  exemptions  in  respect  to  travel  or  residence 
as  may  there  be  enjoyed  by  citizens  or  subjects  of  the 
most  favored  nation.  And,  reciprocally,  that  Chinese 
subjects  visiting  or  residing  in  the  United  States  shall  en- 
joy the  same  privileges,  immunities  and  exemptions  in 
respect  to  travel  or  residence  as  may  there  be  enjoyed  by 
citizens  or  subjects  of  the  most  favored  nation. 

The  only  limitation  upon  the  free  ingress  into  the 
United  States  and  egress  from  them  of  subjects  of  China 
is  the  limitation  which  is  applied  to  citizens  or  subjects 
of  the  most  favored  nation  ;  and  as  the  General  Govern- 
ment has  not  seen  fit  to  attach  any  limitation  to  the  in- 
gress of  subjects  of  those  nations,  none  can  be  applied  to 
the  subjects  of  China.  And  the  power  of  exclusion  by 
the  State,  as  we  have  already  said,  extends  only  to  con- 
victs, lepers  and  persons  incurably  diseased,  and  to  pau- 
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pers  and  persons  who,  from  physical  causes,  are  likely  to 
become  a  public  charge.  The  detention  of  the  petitioner 
is  therefore  unlawful  under  the  treaty. 

But  there  is  another  view  of  this  case  equally  conclu- 
sive for  the  discharge  of  the  petitioner,  which  is  founded 
upon  the  legislation  of  Congress  since  the  adoption  of 
the  Fourteenth  Amendment.  That  Amendment  in  its 
first  section  designates  who  are  citizens  of  the  United 
States,  and  then  declares  that  no  State  shall  make  or 
enforce  any  law  which  abridges  their  privileges  and 
immunities.  It  also  enacts  that  no  State  shall  deprive 
any  person  (dropping  the  distinctive  designation  of  cit- 
izens) of  life,  liberty,  or  property,  without  due  process 
of  law;  nor  deny  to  any  person  the  equal  protection  of 
the  laws.  The  great  fundamental  rights  of  all  citizens 
are  thus  secured  against  any  State  deprivation,  and  all 
persons,  whether  native  or  foreign,  high  or  low,  are, 
whilst  within  the  jurisdiction  of  the  United  States, 
entitled  to  the  equal  protection  of  the  laws.  Discrim- 
inating and  partial  legislation,  favoring  particular  per- 
sons, or  against  particular  persons  of  the  same  class 
is  now  prohibited.  Equality  of  privilege  is  the  con- 
stitutional right  of  all  citizens,  and  equality  of  protec- 
tion is  the  constitutional  right  of  all  persons.  And 
equality  of  protection  implies  not  only  equal  accessibility  to 
the  Courts  for  the  prevention  or  redress  of  wrongs,  and 
the  enforcement  of  rights,  but  equal  exemption  with  others 
of  the  same  class,  from  all  charges  and  burdens  of  every 
kind.  Within  these  limits  the  power  of  the  State  exists, 
as  it  did  previously  to  the  adoption  of  the  amendment, 
over  all  matters  of  internal  police.  And  within  these 
limits  the  Act  of  Congress  of  May  31st,  1870,  restricts 
the  action  of  the  State  with  respect  to  foreigners  immi- 
grating to  our  country.  "  No  tax  or  charge,"  says  the 
Act,  "  shall  be  imposed  or  enforced  by  any  State  upon 
any  person  immigrating  thereto  from  a  foreign  country 
which  is  not  equally  imposed  or  enforced  upon  every 


18 

person  immigrating  to  such  State  from  any  other  for- 
eign country,  and  any  law  of  any  State  in  conflict  with 
this  provision  is  hereby  declared  null  and  void."  (16 
Statutes  at  Large,  144.) 

By  the  term  charge,  as  here  used,  is  meant  any 
onerous  condition,  it  being  the  evident  intention  of  the 
Act  to  prevent  any  such  condition  from  being  imposed 
upon  any  person  immigrating  to  the  country,  which  is 
not  equally  imposed  upon  all  other  immigrants,  at  least 
upon  all  others  of  the  same  class.  It  was  passed  under 
and  accords  with  the  spirit  of  the  Fourteenth  Amend- 
ment. A  condition  which  makes  the  right  of  the  im- 
migrant to  land  depend  upon  the  execution  of  a  bond 
by  a  third  party,  not  under  his  control  and  whom  he 
cannot  constrain  by  any  legal  proceedings,  and  whose 
execution  of  the  bond  can  only  be  obtained  upon  such 
terms  as  he  may  exact,  is  as  onerous  as  any  charge 
which  can  well  be  imposed,  and  must,  if  valid,  gener- 
ally lead,  as  in  the  present  case,  to  the  exclusion  of  the 


immigrant. 


The  statute  of  California,  which  we  have  been  con- 
sidering, imposes  this  onerous  condition  upon  per- 
sons of  particular  classes  on  their  arrival  in  the  ports  of 
the  State  by  vessel,  but  leaves  all  other  foreigners  of  the 
same  classes  entering  the  State  in  any  other  way,  by  land 
from  the  British  possessions  or  Mexico,  or  over  the 
plains  by  railway,  exempt  from  any  charge.  The  statute 
is  therefore  in  direct  conflict  with  the  Act  of  Congress. 

It  follows,  from  views  thus  expressed,  that  the  peti- 
tioner must  be  discharged  from  further  restraint  of  her 
liberty;  and  it  is  so  ordered. 


No.  29 


When  a  Federal  Court  and  a  State  Court  may  each 
take  jurisdiction  of  the  same  subject  matter 
and  parties,  the  tribunal  whose  jurisdiction 
first  attaches  will  retain  it  to  the  final  deter- 
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OF    THE 


UNITED    STATES 

Ninth  Circuit,  Northern  District  oT  California, 


FREDERICK  W.  SHARON, 

As  Executor,  Complainant, 


vs. 


DAVID  S.  TERRY  and  SARAH 
ALTHEA  TERRY,  his  Wife, 
Defendants. 


Bill  of  Revivor 
in   Equity. 


FRANCIS    G.    NEWLANDS, 
As  Trustee,  et  al., 

Complainants , 


vs. 


DAVID  S.  TERRY  and  SARAH 
ALTHEA  TERRY,  his  Wife, 
Defendants. 


Bill  in  Equity,  in 
the  Nature  of  a  Bill  of 
Revivor  and  Supple- 
ment, and  to  carry  De- 
cree into  Execution. 


.1 


Before  FIELD,  Circuit  Justice. 
SAWYER,  Circuit  Judge,  and 
SABIN,  District  Judge. 


1.     Upon  proceedings  to  revive  a  suit  in  equity  abated  by  the  death 
of  the  complainant,  for  the  purpose  of  executing  a  final  decree 


which  has  been  rendered  in  such  suit,  no  objections  can  be 
taken  which  could  have  been  urged  when  the  original  bill 
was  pending,  except  want  of  jurisdiction  apparent  upon  the 
record.  An  attack  upon  a  judgment  or  decree  in  a  proceeding 
to  revive  it  is  a  collateral  attack,  and  can  only  avail  when  there 
is  a  want  of  jurisdiction,  either  of  the  parties  or  of  the  subject 
matter. 

2.  The  circuit  courts  of  the  United  States  have  jurisdiction  to  can- 

cel a  written  contract  of  marriage  on  the  ground  of  its  forgery. 
Such  contract  if  genuine  and  followed  by  the  requisite  con- 
summation, imposes  upon  the  husband  from  its  date  the  obli- 
gation to  support  the  wife,  and  confers  upon  the  wife  certain 
rights  in  his  property,  and  such  obligation  and  rights  measure 
the  sum  or  value  of  the  matter  in  dispute  in  a  suit  to  cancel 
such  written  contract  within  the  meaning  of  the  Acts  of  Con- 
gress requiring  a  certain  value  to  such  mutter  in  order  to  give 
the  circuit  courts  of  the  United  States  jurisdiction.  Where  the 
controversy  is  not  respecting  the  amount  or  value  in  dispute, 
such  amount  or  value  when  necessary  to  the  jurisdiction  may 
be  shown  by  the  evidence  produced  in  the  case,  or  by  affidavits 
filed  when  the  question  of  jurisdiction  is  raised. 

3.  The  right  of  action  to  cancel  a  marriage  contract,  which,  if  genu- 

ine and  followed  by  the  requisite  consummation  as  mentioned 
above,  would  create  rights  in  the  property  of  the  alleged  hus- 
band, survives  to  his  executor  or  administrator. 

4.  The  transfer  of  the  property  of  the  plaintiff  iu  a  suit  to  cancel  a 

forged  marriage  contract  while  such  suit  is  pending  does  not 
abate  it,  if  the  plaintiff  retain  a  right  during  his  life  to  claim 
the  rents  and  profits  thereof  and  the  purchasers  or  beneficia- 
ries under  such  transfer  are  entitled  to  the  benefit  of  the  decree 
rendered  in  such  suit  cancelling  the  contract,  to  protect  the 
property  from  claims  made  under  or  by  virtue  of  it. 

5.  Where  the  jurisdiction  of  the  circuit  court  of  the  United  States 

has  attached  in  a  suit  brought  by  a  citizen  of  a  State  other  than 
that  in  which  the  Court  is  held,  the  right  of  the  plaintiff  to 
prosecute  his  suit  in  such  court  to  a  final  determination  there 
cannot  be  arrested,  defeated  or  impaired  by  any  subsequent  ac- 
tion or  proceeding  of  the  defendant  respecting  the  same  subject 
matter  in  a  state  court. 

6.  Where  different  courts  may  entertain  jurisdiction  of  the  same 

subject,  the  court  which  first  obtains  jurisdiction  will,  with 
some  well-recognized  exceptions,  retain  it  to  the  end  of  the  con- 
tijoversy,  either  to  the  entire  exclusion  of  the  other,  or  to  the 
exclusion  so  far  as  to  render  the  latter's  decision  subordinat 


to  that  of  the  court  first  obtaining  jurisdiction,  and  it  is  imma- 
terial which  court  renders  the  first  judgment  or  decree. 

7.  The  exceptions  to  the  rule  that  priority  of  jurisdiction  controls 

priority  of  decision  are,  first,  where  the  same  plaintiff  has  asked 
in  different  suits  a  determination  of  the  same  matter;  and, 
second,  where  the  cases  are  upon  contracts  or  obligations, 
which  from  their  nature  are  merged  in  the  judgment  rendered, 
the  subject  upon  which  the  first  suit  is  founded  haviug  thus 
ceased  to  exist. 

8.  The  decree  of  a  circuit  court  of  the  United  States  cancelling  a 

forged  marriage  contract,  may  be  used  to  stay  the  enforcement 
of  judgments  for  property  rights  recovered  upon  such  contract 
in  a  subsequent  suit  in  a  state  court. 

9.  Section  720  of  the  Revised  Statutes,  prohibiting  injunctions  by 

any  court  of  the  United  States  to  stay  proceedings  in  a  state 
court,  does  not  apply  where  the  federal  court  has  first  obtained 
jurisdiction  of  the  subject  matter  of  the  proceedings  and  of 
the  parties  in  the  state  court.  This  section  must  be  construed 
in  connection  with  Section  716  of  the  Revised  Statutes,  which 
provides  that  the  federal  courts  shall  have  power  to  issue  all 
writs  which  may  be  necessary  for  the  exercise  of  their  respec- 
tive jurisdictions,  and  agreeable  to  the  usages  and  principles 
of  law. 


Statement  of  the  Cases. 

These  cases  are  brought  to  revive  and  carry  into 
execution  a  final  decree  of  this  court  in  the  suit  of 
William  Sharon  vs.  Sarah  Althea  Hill,  entered  as  of 
the  29th  day  of  September,  1885.  On  the  3d  day  of 
October,  1883,  William  Sharon,  a  citizen  of  the  State 
of  Nevada,  since  deceased,  instituted  in  the  circuit 
court  of  the  United  States  for  the  District  of  Cali- 
fornia, a  suit  in  equity  against  Sarah  Althea  Hill, 
now  Sarah  Althea  Terry,  to  obtain  its  decree  adjudg- 
ing a  certain  paper  in  her  possession,  purporting  to 
be  a  declaration  of  marriage  between  them,  to  be  a 
forgery,  and  enjoining  its  use  and  directing  its  can- 
cellation. 

In  his  complaint,  after  stating  his  citizenship  in 
Nevada,  and  the  citizenship  of  the  defendant  in  Cali- 
fornia, he  set  forth  in  substance  this:  That  he  was 
and  had  been  for  some  years  an  unmarried  man;  that 
formerly  he  was  the  husband  of  Maria  Ann  Sharon, 
who  died  in  May,  1875;  and  that  he  had  never  been 
the  husband  of  any  other  person;  that  there  were 
two  children  living,  the  issue  of  that  marriage,  and  also 
grand  children,  the  children  of  a  deceased  daughter  of 
the  marriage;  that  he  was  possessed  of  a  large  fortune 
in  real  and  personal  property;  was  extensively  engaged 
in  business  enterprises  and  ventures,  and  had  a  wide 
business  and  social  connection;  that,  as  he  was  in- 
formed, the  defendant  was  an  unmarried  woman  of 
about  thirty  years  of  age,  for  some  time  a  resident 
of  San  Francisco;  that  within  two  months  then  past 
she  had  repeatedly  and  publicly  claimed  and  repre- 
sented, and  then  declared  and  represented  that  she 
was  his  lawful  wife;  that  she  falsely  and  fraudulently 
pretended  that  she  was  duly  married  to  him  on  the  25th 


day  of  August,  1880,  at  the  city  and  county  of  San 
Francisco;  that  on  that  day  they  had  jointly  made  a 
declaration  of  marriage,  showing  the  names,  ages  and 
residences  of  the  parties,  jointly  doing  the  acts  re- 
quired by  Section  75  of  the  Civil  Code  of  California 
to  constitute  a  marriage  between  them,  and  that  there- 
by they  became  and  were  husband  and  wife  according 
to  the  law  of  that  State. 

The  complainant  further  alleged  that  these  several 
claims,  representations  and  pretensions,  were  wholly 
and  maliciously  false,  and  were  made  by  her  for  the 
purpose  of  injuring  him  in  his  property,  business  and 
social  relations;  for  the  purpose  of  obtaining  credit 
by  the  use  of  his  name  with  merchants  and  others  and 
thereby  compelling  him  to  maintain  her;  and  for  the 
purpose  of  harassing  him,  and,  in  case  of  his  death, 
his  heirs  and  next  of  kin  and  legatees,  into  payment 
of  large  sums  of  money  to  quiet  her  false  and  fraudu- 
lent claims  and  pretensions.  He  also  set  forth  what 
he  was  informed  was  a  copy  of  the  declaration  of  mar- 
riage, and  alleged  that  if  she  had  any  such  instrument 
it  was  "  false,  forged  and  counterfeited;"  that  he  never 
on  the  day  of  its  date  or  at  any  other  time  made  or 
executed  such  document  or  declaration,  and  never 
knew  or  heard  of  the  same  until  within  a  month  pre- 
vious to  that  time,  and  that  the  same  was  null  and  void 
as  against  him,  and  ought  in  equity  and  good  con- 
science to  be  so  declared,  and  ordered  to  be  delivered 
up,  to  be  annulled  and  cancelled. 

The  complaint  concluded  with  a  prayer  that  it  be 
adjudged  and  decreed  that  the  said  Sarah  Althea  Hill 
was  not  and  never  had  been  the  wife  of  the  complainant; 
that  he  did  not  make  the  said  joint  declaration  of  mar- 
riage, or  any  marriage  between  them,  and  that  she  be 
perpetually  enjoined  and  restrained  from  making  said 
allegations,  representations  and  pretensions  of  mar- 
riage with  him;  that  said  contract  or  joint  declaration 
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of  marriage  be  decreed  and  adjudged  to  be  "  false, 
fraudulent,  forged  and  counterfeited,"  and  ordered  to 
be  delivered  up,  to  be  cancelled  and  annulled,  accord- 
ing to  the  practice  of  courts  of  equity  in  like  cases; 
and  that  he  might  have  such  other  and  further  relief 
as  the  nature  and  justice  of  the  case  might  require. 

The  complaint  was  verified  in  the  usual  form  by  his 
oath.  It  was  filed,  as  stated  above,  October  3,  1883, 
and  on  the  same  day  a  subpoena  was  issued  thereon, 
which  was  personally  served  by  the  Marshal  on  the 
defendant,  at  San  Francisco,  two  days  afterwards — Oc- 
tober 5th. 

On  the  3d  of  December  following,  the  defendant  ap- 
peared in  the  suit  by  solicitors,  giving  her  name  as 
Sarah  Althea  Sharon,  and  demurred  to  the  complaint 
on  the  alleged  ground  that  it  did  not  contain  any  mat- 
ter of  equity  whereon  the  court  could  make  any  decree 
or  give  the  complainant  any  relief  against  her.  The 
demurrer  was  argued  at  the  ensuing  February  term  in 
1884,  and  overruled,  with  leave  to  the  defendant  to  an- 
swer by  the  next  rule  day  on  the  usual  terms.  The 
case  as  presented  was  held  to  be  a  proper  one  for 
equitable  relief.  "  This  supposed  contract,"  said  the 
court,  "  is  alleged  to  be  a  forgery,  and  to  be  fraudu- 
lent. It  purports  to  be  in  writing  and  to  be 
signed  by  the  parties;  and  the  defendant  claims  by 
virtue  of  it,  to  be  the  wife  of  complainant,  and  to  have 
an  interest  in  his  property,  which  is  alleged  to  be  of 
the  value  of  several  millions  of  dollars.  There  is  no 
adequate  remedy  at  law  for  complainant  against  the 
claim  set  up,  under  the  alleged  contract,  and  no  means 
at  law  to  annul  it  at  the  suit  of  complainant.  The  de- 
fendant can  choose  her  own  time  for  enforcing  her 
claim  under  the  alleged  contract,  even  after  the  death 
of  the  other  party.  Fraud  has  always  been  one  of  the 
principal  heads  of  equity  jurisdiction." 


1) 


"The  instrument  in  question  is  alleged  to  be  a  for- 
gery and  a  fraud.  If  it  is  a  forgery,  it  is  of  course  a 
fraud  also.  The  only  parties  who  appear  to  have  any 
personal  knowledge  of  the  facts,  so  far  as  indicated — 
who  personally  know  anything  about  this  transaction 
— -are  the  two  parties  to  the  alleged  fraudulent  contract. 
One  is  alleged  to  be  many  years  older  than  the  other, 
the  complainant  being  alleged  to  be  sixty  and  defend- 
ant twenty-seven  years  old.  The  elder,  in  the  ordinary 
course  of  nature,  is  more  liable  to  die,  and  the  contract, 
in  such  an  event,  would  be  in  control  of  the  defendant, 
without  any  testimony  to  defeat  the  fraud,  if  fraud 
there  be.  The  right  to  several  millions  of  property 
might  be  in  after  years  affected  and  controlled  by  rea- 
son of  the  alleged  fraud.  A  great  wrong  and  injustice 
may  be  thus  perpetrated  in  consequence  of  it,  unless  a 
court  of  equity  can  take  hold  of  and  cancel  it.  There 
is  no  way  by  an  action  at  law,  that  we  are  aware  of,  to 
meet  the  conditions  or  effectually  dispose  of  this  instru- 
ment." (10  Sawyer,  49,  50.)  And  again,  "If  there 
is  no  remedy  in  equity  for  such  a  wrong  as  is  charged, 
then  the  law  is  indeed  impotent  to  protect  the  commu- 
nity against  frauds  of  the  most  far-reaching  and  as- 
tounding character."  (Sharon  vs.  Hill,  10  Sawyer, 
48.) 

After  the  case  had  been  commenced  in  the  circuit 
court  of  the  United  States  and  process  served,  the  de- 
fendant, by  the  name  of  Sarah  Althea  Sharon,  com- 
menced an  action  in  one  of  the  superior  courts  of  the 
city  and  county  of  San  Francisco  against  the  said  Wil- 
liam Sharon,  alleging  in  her  complaint  that  they  had 
been  married  by  virtue  of  the  said  declaration  of  mar- 
riage— that  is,  the  same  contract  for  the  cancellation 
of  which,  on  the  alleged  ground  of  its  forgery,  the  suit 
in  the  circuit  court  of  the  United  States  had  been 
commenced — and  praying  that  her  said  marriage  might 
be  declared  legal  and  valid,  and  then  that  she  might  be 
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divorced  from  him  by  reason  of  certain  infidelities  to 
his  marriage  contract  committed  by  him,  which  are 
specially  set  forth.  In  that  complaint  assuming,  with- 
out stating,  what  was  generally  known  in  the  communi- 
ty, that  the  defendant  was  a  man  of  large  wealth  and 
had  a  large  income,  she  alleged  that  when  they  inter- 
married he  did  not  have  over  five  millions  of  dollars, 
and  that  his  income  did  not  then  exceed  the  sum  of 
thirty  thousand  dollars  a  month,  but  that  since  such 
intermarriage  they  had  "  by  their  prudent  management 
of  mines,  fortunate  speculations,  manipulations  of  the 
stock  market,  and  other  business  enterprises,  accumu- 
lated in  money  and  property  more  than  ten  millions  of 
dollars  ($10,000,000),  so  that  now  the  defendant  has  in 
his  possession  or  under  his  control  money  and  proper- 
ty of  the  value  of  at  least  fifteen  millions  of  dollars 
($15,000,000),  from  which  he  receives  an  income  of  over 
one  hundred  thousand  dollars  per  month."  She,  there- 
fore, further  prayed  that  an  account  might  be  taken  of 
their  business  transactions  to  ascertain  their  common 
property,  in  order  that  it  might  be  equitably  divided 
between  them. 

William  Sharon  filed  an  answer  to  that  complaint, 
denying,  among  other  things,  that  he  was  ever  married 
to  the  said  Sarah  Althea,  and  averring  that  the  said 
alleged  declaration  of  marriage  between  them,  purport- 
ing to  have  been  signed  by  him,  was  a  false  and  forged 
document,  which  1)6  had  never  signed  and  never  heard 
of  until  within  sixty  days  then  past. 

When  the  defendant  in  the  circuit  court,  upon  the 
overruling  of  her  demurrer,  was  called  upon  to  answer, 
she  set  up  as  a  plea  in  abatement  to  that  suit,  the  pen- 
dency of  the  action  in  the  superior  court  of  the  city 
and  county  of  San  Francisco,  upon  the  theory  that  as 
that  action,  though  subsequently  commenced,  was 
founded  upon  the  assumed  validity  of  the  alleged  mar- 
riage contract  and  involved  a  determination  of  that 
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question,  and  the  action  after  being  removed  to  the 
federal  court  had  been  remanded  back  to  the  state 
court  by  stipulation  of  parties,  and  was  then  on  trial, 
the  circuit  court  of  the  United  States  ought  to  stay  its 
proceedings  in  the  original  suit  until  the  state  court 
had  expressed  its  opinion  in  reference  to  the  validity 
of  the  contract  in  question,  and  then  accept  its  judg- 
ment as  conclusive. 

The  plea  also  set  up  that  the  circuit  court  of  the 
United  States  had  no  jurisdiction  of  the  case,  on  the 
ground  that  the  plaintiff'  was,  and  had  been  for  more 
than  three  years,  a  resident  and  citizen  of  California. 
The  plaintiff  traversed  both  pleas,  and  the  court  held 
both  to  be  bad — the  first  because  the  two  suits  were  not 
identical,  but  for  different  objects,  the  one  proceeding 
upon  an  assumed  valid  contract  and  asking  for  a  di- 
vorce and  a  division  of  the  community  property,  and 
the  other  seeking  a  cancellation  of  the  contract  for  al- 
leged forgery;  and  because  the  two  suits  were  pending 
in  courts  of  different  jurisdiction.  (Stanton  vs.  Errt- 
brey,  93  U.  S.,  548;  Gordon  vs.  Gil/oil,  99  Id.,  169, 
178.)  The  second  plea  as  to  the  citizenship  of  Sharon 
was  held  to  be  false,  no  testimony  impeaching  the  al- 
legations of  the  complaint  in  that  respect  having  been 
offered.  (10  Sawyer,  394.)  These  pleas  having  been 
overruled,  the  defendant  was  allowed  thirty  days  to 
answer  to  the  merits,  and  accordingly,  on  the  30th  day 
of  December,  1884,  she  filed  such  answer.  In  the 
meantime,  subsequent  to  the  disposition  of  the  special 
pleas  of  the  defendant,  the  superior  court  ol  the  city 
and  county  of  San  Francisco,  had  decided  the  case  be- 
fore it,  holding  the  said  declaration  or  contract  of  mar- 
riage to  be  a  genuine  and  valid  instrument,  by  virtue 
of  which  the  parties  thereto  had  become  husband  and 
wife. 

In  her  answer,  therefore,  the  defendant  not  only  de- 
nied the  several  allegations  of  the  complaint  as  to  the 
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citizenship  of  the  plaintiff;  as  to  the  plaintiff's  never 
having  been  the  husband  of  any  other  person  than 
Maria  Ann  Sharon;  and  as  to  her  being  an  unmarried 
woman;  and  that  her  "  claims  were  made  for  any  other 
purpose  but  that  of  obtaining  the  recognition  and  sup- 
port justly  due"  to  her  as  wife  of  the  plaintiff;  but  set 
up  as  a  separate  defense  the  action  of  the  superior 
court  of  the  city  and  county  of  San  Francisco,  and  its 
judgment  that  the  said  alleged  declaration  of  marriage 
was  a  genuine  instrument  by  which  the  parties  were 
made  husband  and  wife.  A  supplemental  answer 
averred  that  the  state  court  had  filed  its  decree  and 
findings  reaffirming  its  adjudication  as  to  the  genuine- 
ness of  that  instrument.  One  of  its  findings  set  forth 
the  alleged  marriage  contract,  and  added,  "which  was 
the  only  written  declaration,  contract  or  agreement  of 
marriage  ever  entered  into  between  said  parties,  and 
at  the  time  of  signing  said  declaration,  plaintiff  and 
defendant  mutually  agreed  to  take  each  other,  as,  and 
henceforth  to  be  to  each  other,  husband  and  wife." 

To  these  answers  replications  were  filed,  whereupon 
proofs  were  taken  by  the  parties,  which  occupied  sev- 
eral months.  On  the  29th  day  of  September,  1885, 
the  cause  was  submitted  on  the  pleadings  and  proofs, 
after  elaborate  arguments  of  counsel.  Whilst  it 
was  pending  before  the  court  undecided,  and 
on  November  13th,  1885,  the  plaintiff  William 
Sharon  died.  The  decree  when  rendered  was 
therefore  entered  as  of  the  day  when  the  cause  was 
submitted,  in  accordance  with  the  usual  practice  in 
such  cases.  By  that  decree  it  was  ordered  and  ad- 
judged that  the  alleged  declaration  of  marriage  was 
not,  nor  was  any  part  thereof,  signed  or  executed  on 
said  25th  day  of  August,  A.  D.  1880,  or  at  any  time  by 
the  plaintiff  William  Sharon;  that  it  was  not  his  dec- 
laration, contract,  agreement  or  other  instrument;  but 
was  a  false,  counterfeited,  fabricated,  forged. and  fraud- 


ulent  instrument,  and  as  such  was  null  and  void;  and 
that  the  said  instrument,  within  twenty  days  after  no- 
tice of  the  decree  to  the  defendant,  or  to  her  solicit- 
ors, should  be  delivered  by  her  to,  and  deposited  with, 
the  clerk  of  this  court,  to  be  endorsed  "cancelled;"  and 
that  upon  such  delivery,  the  clerk  should  write  across 
the  same  "  cancelled,"  by  virtue  of  this  decree,  and 
sign  his  name  and  affix  thereto  the  seal  of  this  court; 
and  that  the  document  should  thereafter  remain  in  the 
custody  of  the  clerk,  subject  to  the  further  order  of 
the  court.  The  decree  concluded  as  follows:  "  And  it 
is  further  ordered,  adjudged  and  decreed  that  the  re- 
spondent herein,  Sarah  Althea  Hill,  her  heirs,  assigns, 
executors,  administrators  and  all  persons  claiming  any 
interest  thereunder  by  or  through  said  respondent  and 
her  and  their  agents  and  attorneys,  be,  and  they  and 
each  and  all  of  them  are,  hereby  perpetually  enjoined 
from  alleging  the  genuineness  or  the  validity  of  said 
instrument,  and  from  making  any  use  of  the  same  in 
evidence  or  otherwise  to  support  any  right  claimed 
under  it,  or  making  any  claim,  or  setting  up  any  right, 
interest  or  claim  of  any  kind,  under  or  by  virtue  of 
said  instrument  or  declaration  of  marriage,  either  as 
wife  of  complainant,  or  for  any  interest  in  property  or 
right  of  any  kind  or  nature  against  said  complainant, 
his  heirs,  executors,  administrators  or  successors  in 
interest,  and  that  complainant  recover  his  costs  of 
suit." 

William  Sharon  left  a  last  will  and  testament  in 
which  he  named  his  son  Frederick  W.  Sharon  and  his 
son-in-law  Francis  G.  Newlands  as  executors.  New- 
lands  declined  to  act,  and  to  Frederick  W.  Sharon, 
as  sole  executor,  letters  testamentary  were  issued.  As 
such  executor  he,  on  March  12,  1888,  filed  one  of  the 
bills,  the  titles  of  which  are  given  above,  to  have  the  suit 
revived  in  his  favor  as  such  executor,  so  that  pro- 
ceedings may  be  had  for  the  enforcement  of  the 
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decree.  He  alleges  that  the  suit  and  proceedings 
under  the  decree  have  abated  by  the  death  of  Sharon; 
that  the  alleged  marriage  contract,  adjudged  to  be  a 
forgery,  has  not  been  surrendered  for  cancellation  as 
ordered  by  the  decree,  and  he  fears  that  the  said  de- 
fendant will  claim  and  seek  to  enforce  property  rights 
as  the  wife  of  William  Sharon  by  virtue  of  that  written 
declaration  of  marriage,  under  the  decree  of  another 
court  (the  superior  court  of  the  city  and  county  of 
San  Francisco),  essentially  founded  thereon,  which, 
as  he  is  advised,  is  wholly  subject  and  subordinate  to 
the  decree  of  this  court,  contrary  to  the  true  intent, 
meaning  and  spirit  of  the  perpetual  injunction  ordered, 
and  in  violation  thereof.  He  alleges  the, marriage  of 
the  defendant  with  David  S.  Terry,  who  is  joined  as  a 
defendant  with  her,  and  prays  the  process  of  the  court 
to  the  end  that  the  said  suit  and  proceedings  therein 
may  stand  revived  in  his  favor  and  be  in  the  same 
condition  and  plight  in  which  they  were  at  the  time  of 
the  abatement. 

On  the  4th  of  November,  1885,  William  Sharon  exe- 
cuted a  deed  of  his  property,  real  and  personal,  to  his 
son-in-law,  Francis  G.  Newlands,  and  his  son, 
Frederick  W.  Sharon,  subject  to  various  trusts. 
Without  specifying  the  details  of  the  said  trusts, 
it  may  be  stated  generally  that  they  are  designed 
to  secure  for  some  years  the  protection  and 
management  of  the  property,  which  is  of  great 
value,  amounting  to  several  millions  of  dollars,  and  its 
final  distribution  to  the  children  and  grandchildren  of 
the  grantor,  and  to  others  related  by  blood  or  marriage 
to  him.  It  reserves,  however,  a  power  in  the  grantor 
to  require  at  any  time  the  trustees  to  pay  over  to  him 
"  the  whole  or  any  part  of  the  net  income,  rents, 
issues  and  profits  of  said  property "  remaining  after 
making  certain  monthly  payments  to  his  children  and 
to  his  son-in-law  for  his  grandchildren.  It  also  re- 
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serves  a  power  in  him  to  direct  a  distribution  and  con- 
veyance of  his  property  at  any  time  during  his  life  to 
the  beneficiaries  named,  instead  of  at  the  periods  des- 
ignated therein.  It  concludes  with  a  solemn  assever- 
ation that  the  said  Sarah  Althea  Hill  was  not  and 
never  had  been  his  wife ;  that  he  never  proposed  marrige 
to  her,  or  married  her  in  any  form  or  manner  whatever; 
that  the  so-called  marriage  contract  and  "dear  wife  " 
letters  introduced  by  her  in  evidence  in  the  state 
Court  were  forgeries;  that  all  her  claims  to  wifehood 
were  based  upon  forgeries  and  perjuries,  and  he 
"specially  empowers  and  directs"  the  trustees  "to  vig- 
orously contest  in  every  court  where  a  contest  can  be 
made"  her  false  claim  and  pretensions.  Frederick  W. 
Sharon  has  since  resigned  the  duties  and  powers  of 
said  trust,  and  the  execution  of  the  trusts  has  devolved 
upon  the  other  trustee  named,Francis  G.  Ne  wlands.  And 
he,  as  such  trustee,  and  other  parties  and  beneficiaries 
under  the  trust  deed,  on  April  14,  1888,  filed  the  other 
of  the  bills,  the  titles  of  which  are  given  above,  which 
is  an  original  bill  in  the  nature  of  a  bill  of  revivor  and 
supplement  to  carry  the  decree  in  Sharon  vs.  Hill  into 
execution  for  their  benefit.  It  sets  forth  with  particu- 
larity the  proceedings  in  the  suit  in  the  circuit  court 
of  the  United  States,  and  the  decree  rendered  therein, 
and  its  non-execution  and  the  abatement  of  the  suit  by 
the  death  of  Sharon,  and  the  execution  and  contents 
of  the  trust  deed;  also  the  commencement  and  prose- 
cution by  said  Sarah  Althea  of  the  action  in  the  state 
court  claiming  to  be  his  wife  under  the  said  declara- 
tion of  ^marriage,  and  the  proceedings  and  judgment 
therein.  It  avers  that  the  matter  in  suit  in  the  circuit 
court  exceeded  the  sum  or  value  of  $500;  that  the 
property  of  Sharon  was  of  the  value  of  five  millions  of 
dollars  over  and  above  his  debts  and  liabilities;  that 
said  Sarah  Althea  Hill  claimed  all  the  rights  of  a  wife 
under  the  laws  of  the  State  of  California  in  the  prop- 
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erty  of  the  plaintiff,  and  to  a  reasonable  support  from 
him  as  her  husband,  and  to  a  share  in  the  property 
acquired  by  him  after  the  date  of  said  declaration  of 
marriage;  that  such  support  was  of  the  value  of  at  least 
five  hundred  dollars  per  month,  if  she  was  in  fact  his 
wife;  that  she  also  claimed  and  asserted  a  right  to  one- 
half  of  all  the  property  acquired  by  said  William 
Sharon  after  the  25th  day  of  August,  1880,  and  that 
she  is  entitled  as  her  share  of  such  property 
to  at  least  five  millions  of  dollars ;  that  said 
claim  was  disputed  as  false  and  fraudulent  by 
the  said  William  Sharon,  and  is  now  disputed  by  his 
successors  in  interest,  and  that  it  was  the  object  of  the 
suit  in  this  court  to  protect  the  property  and  property 
rights  of  said  William  Sharon,  and  of  the  complainants 
as  his  successors  in  interest  against  said  claims,  which 
were  settled  by  the  decree  of  this  court  enjoining  her 
from  asserting  any  property  rights  either  as  the  wife 
of  complainant,  or  under  or  by  virtue  of  said  declara- 
tion of  marriage. 

The  bill  also  sets  forth  that  the  state  court  expressly 
found  and  adjudged  that  the  declaration  of  marriage 
(which  the  circuit  court  has  held  to  be  a  forgery  and 
annulled)  was  the  only  written  declaration,  contract  or 
agreement  of  marriage  ever  entered  into  between  the 
parties,  and  upon  such  findings  and  adjudication  ren- 
dered its  judgment,  declaring  that  Sarah  Althea  was 
his  wife,  and  granting  her  a  divorce  from  such  mar- 
riage, and  awarding  her  one-half  of  all  the  com- 
munity property  accumulated  by  him  after  August  25, 
1880;  and  ordering  an  accounting  to  ascertain  the 
community  property;  that  the  defendant,  now  Sarah 
Althea  Terry,  is  threatening  and  endeavoring  for  the 
first  time  to  proceed  with  an  accounting  under  her 
judgment  of  divorce,  for  the  purpose  of  enforcing  a 
division  of  the  property  acquired  by  William  Sharon 
after  August  25,  1880,  and  that  she  is  seeking  to  dis- 
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cover  and  inspect  the  books  of  account  kept  by  him, 
to  the  great  injury  and  harassment  of  the  complainants. 
The  bill  also  sets  forth  that  the  state  court  made  an 
allowance  of  alimony  by  its  order,  as  follows:  "  It  is 
hereby  ordered  that  the  defendant  (William  Sharon)  pay 
to  the  plaintiff  (Sarah  Althea)  or  her  order,  on  or  before 
the  9th  day  of  March,  1885,  the  sum  of  $7,500  as  alimony 
herein:  and  the  further  sum  of  $2,500  on  or  before  the  8th 
day  of  April,  1885,  and  the  same  amount  on  or  before  the 
8th  day  of  each  and  every  month  hereafter  as  alimony, 
until  the  further  order  of  this  court;"  that  this  judgment 
was  afterward  modified  on  appeal  by  the  supreme  court 
of  the  state  on  the  31st  day  of  January,  1888,  by  striking- 
out  therefrom  the  words  "the  sum  of  $7,500  as  ali- 
mony herein,  and  the  further  sum  of  $2,500  on  or  be- 
fore the  8th  day  of  April,  1886,"  and  inserting  in  the 
stead  and  place  of  those  words,  "the  sum  of  $1,500  as 
alimony  herein,  and  the  further  sum  of  $500,  on  or  be- 
fore the  8th  day  of  April,  1885;"  that  the  said  de- 
fendant Sarah  Althea  Terry  is  seeking  to  enforce  that 
judgment,  as  modified,  to  the  injury  and  harassment 
of  the  complainants;  that  the  said  judgment  of  alimony 
was  founded  upon  and  subsists  essentially  by  virtue  of 
the  said  declaration  of  marriage,  adjudged  by  this  court 
to  be  forged  and  fraudulent  and  fabricated,  and  that 
its  execution  and  enforcement  ought  in  equity  to  be 
restrained ,  as  an  infringement  of  the  decree  and  prior 
jurisdiction  of  this  court,  and  of  the  rights  of  the 
complainants  thereunder.  The  complainants  therefore 
pray  that  the  decree  in  the  original  suit  and  the  proceed- 
ings in  enforcement  and  execution  thereof  may  stand  re- 
vived and  be  in  the  same  state,  plight  and  condition  in 
which  the  same  were  at  the  time  of  the  death  of  the 
said  William  Sharon;  and  that  it  may  be  declared  that 
the  complainants,  as  trustees  and  beneficiaries,  as  afore- 
said, are  entitled  to  revive  the  said  decree  and  pro- 
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ceedings  thereunder  for  the  enforcement  thereof, 
and  to  have  the  full  benefit  thereof,  and 
to  fully  enforce  and  execute  the  same;  and 
that  the  decree  may  be  construed  and  adjudged 
to  forbid  and  enjoin  any  and  all  proceedings 
in  execution  or  enforcement  of  the  said  judgment  of 
the  said  superior  court  for  alimony;  and  for  an  ac- 
counting and  division  of  the  community  property,  and 
that  said  judgments  may  be  declared  void  and  of  no  ef- 
fect as  against  the  complainants,  so  far  as  they  authorize 
any  recovery  of  property  or  property  rights;  and  that 
the  defendants  may  be  restrained,  pending  the  suits, 
by  an  injunction,  from  taking  any  further  proceedings 
to  enforce  or  execute  the  said  judgment  for  alimony, 
or  the  said  judgment  for  an  accounting  and  division  of 
community  property,  and  from  commencing  or  main- 
taining any  further  suit  or  suits,  proceeding  or  pro- 
ceedings of  any  kind,  under  or  upon  either  of  said 
judgments  against  the  complainants  or  any  of  them;  and 
that  such  injunction  upon  the  hearing  may  be  made 
perpetual,  and  that  they  may  have  such  other  or  fur- 
ther relief  in  the  premises  as  may  be  just. 

To  these  two  bills  to  revive  and  enforce  the  decree  in 
the  case  of  Sharon  vs.  Hill,ihe  defendants  have  appeared 
and  demurred.  The  principal  grounds  of  the  demur- 
rer in  each  case  are  that  the  court  has  no  jurisdiction 
of  the  subject  matter  of  the  suits,  or  to  grant  the  relief 
prayed;  that  the  plaintiffs  do  not  show  any  right  or 
title  to  maintain  their  respective  suits,  and  that  there 
is  ambiguity  and  uncertainty  in  the  bills,  in  that  they 
fail  to  show  what  particular  property  is  involved. 
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Opinion  of  the  Court. 

After  filing  the  above  statement  of  the  case,  Mr. 
JUSTICE  FIELD  delivered  the  opinion  of  the  Court  as 
follows: 

As  appears  by  the  statement  herewith  filed,  the  de- 
cree of  this  court  in  the  case  of  William  Sharon  vs. 
Sarah  Althea  Hill,  entered  as  of  the  29th  of  Septem- 
ber, 1885,  adjudged  the  alleged  declaration  of  marriage 
between  the  parties,  purporting  to  be  executed  on  the 
25th  of  August,  1880,  to  be  a  forgery,  and  ordered  it 
to  be  surrendered  and  cancelled;  and  enjoined  the  de- 
fendant, and  all  parties  claiming  under  her,  from 
making  any  use  of  the  same  as  evidence  or  otherwise 
to  support  any  claim  advanced  under  it,  as  wife  of 
William  Sharon,  or  to  any  interest  in  property  of  any 
kind  against  him,  or  his  heirs,  executors,  or  succes- 
sors. William  Sharon  having  died,  Frederick  W. 
Sharon,  as  the  executor  of  his  last  will  and  testament, 
has  filed  one  of  the  bills  before  us  to  revive  and  carry 
that  decree  into  execution.  Francis  G.  Newlands,  as 
acting  trustee,  under  a  deed  of  trust,  executed  by 
William  Sharon,  a  few  days  before  his  death,  and  cer- 
tain beneficiaries  under  that  deed,  have  filed  the  other 
bill  before  us,  which  is  an  original  bill  in  the  nature  of 
a  bill  of  revivor  and  supplement.  It,  also,  has  for  its 
object  to  revive  the  decree  in  the  original  suit,  and  en- 
force its  execution  for  their  benefit. 

The  demurrers  are  in  form  to  these  bills,  but  the 
objections  raised  by  them  are  intended  to  apply  to 
the  original  bill  in  the  suit  of  Sharon  vs.  Hill,  and 
have  been  argued  as  though  they  were  in  terms  di- 
rected against  it,  the  position  of  counsel  being  that 
the  circuit  court  possessed  no  jurisdiction  of  the 
subject  matter  of  that  suit,  and  no  power  to  make 
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the  decree  entered  therein;  that  the  same  was  abso- 
lutely null  and  void,  and  therefore  that  there  is 
nothing  to  revive.  These  objections  could  have 
been  urged  when  the  original  bill  was  pending;  and, 
in  fact,  were  presented  so  far  as  they  relate  to  the 
power  of  the  court  to  grant  the  relief  prayed.  (10 
Sawyer,  50.)  And  the  general  doctrine  is  that  ob- 
jections taken  to  the  original  bill,  or  which  might 
have  been  thus  taken,  cannot  again  be  made  upon  a  bill 
of  revivor  where  the  original  suit  has  abated  by  the 
death  of  the  plaintiff.  The  only  questions  which 
can  then  be  raised  are  whether  the  party  in  whose 
name  the  revival  is  asked  has  succeeded  to  the  in- 
terests, rights  or  claims  of  the  deceased,  or  has  be- 
come the  legal  representative  of  his  estate — so  as  to 
enable  him  to  continue  the  prosecution  of  the  suit, 
if  not  already  determined,  or  to  revive  it  so  as  to 
enforce  the  judgment  rendered,  if  not  already  exe- 
cuted. If  the  suit  be  pending,  undetermined, 
questions  previously  decided  cannot  be  again 
raised  and  reconsidered,  any  more  than  they 
could  if  the  plaintiff  had  not  died,  and  if  the  suit  has 
gone  to  final  judgment,  objections  which  might  have 
controlled  it,  if  presented  in  time,  cannot  be  after- 
wards urged  against  its  validity,  any  more  than  they 
co aid  by  a  stranger  to  the  record.  An  attack  upon  a 
judgment  in  a  proceeding  to  revive  it  is  a  collateral 
attack,  and  can  avail  only  when  there  is  an  absolute 
waaib  of  jurisdiction,  either  of  the  parties  or  of  the 
subject-matter.  The  leading  counsel  of  the  defendants 
accepts  this  position,  although  his  argument  has  cov- 
ered a  wider  circuit  and  embraced  many  matters 
which  could  only  be  considered  by  us  if  we  were  sit- 
ting as  a  court  of  appeal,  or  upon  a  rehearing  of  the 
case.  We  reminded  him  indeed  that  we  had  no  more 
power  in  the  matter  than  the  court  which  originally 
decided  the  case — the  court  is  the  same,  its  members 
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only  being  different — but  we  did  not  limit  his  argument. 
We  felt  the  exceeding  gravity  of  the  case,  and  the 
serious  consequences  to  the  parties,  whichever  way 
the  controversy  may  be  finally  determined.  If  we  are 
to  take  the  judgment  of  this  court  as  valid  and  bind- 
ing, and  as  importing  absolute  verity,  as  the  law  com- 
pels us  to  do,  if  the  court  had  jurisdiction  of  the  par- 
ties and  subject,  a  case  is  presented  which  from  its 
enormity  may  well  make  society  shudder.  We,  there- 
fore, have  listened  to  and  with  assiduous  care  have 
examined  every  suggestion  of  the  learned  counsel,  that 
we  might  reach  if  possible  a  just  conclusion. 

The  main  point  of  his  argument  is  that  the  orig- 
inal suit  was  brought  to  cancel  a  piece  of  evidence, 
which  might  assist  in  establishing  a  marriage  between 
the  parties,  but  which  of  itself  had  no  value  capable 
of  pecuniary  estimation — that  no  such  value  is  alleged 
in  the  pleadings,  or  could  be — and  therefore  the  suit 
is  not  within  the  jurisdiction  of  the  circuit  court  of 
the  United  States  under  the  Act  of  Congress  of 
March  3,  1875,  in  force  when  the  suit  was  commenced, 
prescribing  and  limiting  that  jurisdiction.  That  Act, 
as  applicable  to  suits  between  citizens  of  different 
States,  is  as  follows:  "The  circuit  courts  of  the 
United  States  shall  have  original  cognizance,  concur- 
rent with  the  courts  of  the  several  states,  of  all  suits  of 
a  civil  nature,  at  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum 
or  value  of  $500  *  *  *  in  which  there  shall  be  a 
controversy  between  citizens  of  different  states."  (Act 
of  March  3,  1875,  U.  S.  Stats.,  Vol.  18,  Chap.  137.) 
This  statute,  as  counsel  very  justly  claims,  requires 
that  there  shall  be  a  matter  or  thing  in  dispute  sus- 
ceptible of  a  pecuniary  valuation,  and  exceeding  the 
sum  or  value  of  five  hundred  dollars;  that  the  money 
demand  or  thing  of  value  must  be  directly  involved 
in  the  suit  which  is  tendered  for  judicial  action.  We 


22 


accept  the  statement  as  accurately  expressing  the 
limits  of  the  jurisdiction  of  the  circuit  court,  under 
the  statute  of  1875.  A  subsequent  statute  requires 
the  sum  or  value  of  the  matter  in  dispute  to  be  $2,000. 
By  matter  in  dispute,  as  held  by  the  supreme  court,  is 
meant,  in  an  action  at  law,  "  the  subject  of  litigation, 
the  matter  for  which  suit  is  brought,  and  upon  which 
the  issue  is  joined,  and  in  relation  to  which  jurors  are 
called  and  witnesses  are  examined."  If  the  case  be 
one  in  equity  instead  of  law,  the  definition  is  equally 
explicit,  the  words,  "  in  relation  to  which  jurors  are 
called"  being  omitted.  The  matter  at  issue  in  the 
original  suit  of  Sharon  vs.  Hill  was  the  alleged  contract 
of  marriage  between  the  parties,  purporting  to  have  been 
executed  on  the  25th  day  of  August,  1880,  and  the  ob- 
ject of  the  suit  was  to  enjoin  its  use  and  obtain  its  can- 
cellation as  a  forgery  and  a  fraud.  All  the  testimony 
was  directed  to  the  establishment  of  the  genuineness 
of  that  instrument  or  to  prove  its  forgery.  As  the  fact 
was  found  one  way  or  the  other  the  character  of  the 
judgment  would  be  determined.  But  it  is  insisted  that 
this  contract  was  not  capable  of  pecuniary  estimation; 
if  forged,  as  claimed  on  one  side,  it  would  be  a  value- 
less paper;  if  genuine,  as  claimed  on  the  other  side,  it 
could  of  itself  establish  no  property  rights  in  the  de- 
fendant. What  might  ultimately  result  from  the  mar- 
riage which  it  might  aid  in  proving  was  only  prospect- 
ive and  contingent,  lying  among  mere  possibilities. 
We  do  not  so  construe  the  alleged  contract,  or  the  rights 
it  conferred  upon  the  alleged  wife  and  the  obligations 
it  imposed  upon  the  alleged  husband.  If  genuine  and 
valid  it  established  a  marriage  between  the  parties 
from  its  date,  assuming,  as  claimed  by  her,  that  it 
was  followed  by  the  requisite  consummation.*  It  is 

*NOTE,  by  FIELD,  J. — By  requisite  consummation  is  meant, -what  the 
law  required  to  render  the  contract  operative  as  a  marriage — such  as 
openly  living  together  as  man  and  wife— or  as  the  Statute  states,  "  a 
mutual  assumption  of  marital  rights,  duties  or  obligations."  (Civil 
Code,  Sec.  55.) 
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not  a  contract  to  marry  at  a  future  day,  or  an 
admission  that  a  marriage  has  already  taken  place. 
It  is  an  instrument  by  which,  on  the  assumption 
mentioned,  the  marriage  relation  was  immediately 
created.  It  therefore  imposed  upon  him  from  that 
date  all  the  obligations  of  a  husband  which  the 
law  creates,  and  among  which  is  that  of  support- 
ing the  defendant  as  his  wife,  in  a  manner  suitable  to 
his  condition  of  life.  In  her  complaint  in  the  state 
court,  which  became  by  her  pleadings  in  the  circuit 
court  a  part  of  the  records  there,  she  assumes  that  he 
was,  when  married,  worth  five  millions  of  dollars,  for 
she  avers  that  he  was  not  then  worth  more  than  that 
sum,  with  an  income  of  thirty  thousand  dollars  a 
month,  and  she  alleges  that  since  then,  by  their  joint 
prudent  management,  he  has  become  worth  ten  millions 
more,  and  his  income  has  increased  to  one  hundred 
thousand  dollars  a  month.  A  reasonable  allowance  for 
her  support  which  she  might  claim  from  him  by  virtue 
of  that  contract  of  marriage,  if  genuine  and  valid, 
would  greatly  exceed  the  amount  required  for  the 
jurisdiction  of  the  court. 

Again,  the  contract,  if  genuine  and  valid,  placed 
her  in  a  position  to  claim  her  rights  to  a  portion  of 
the  community  property,  that  is  property  acquired 
by  the  earnings  of  both  since  its  date.  She  alleges 
in  the  state  suit  that  such  earnings  amounted  to  ten 
millions  of  dollars,  and  if  so,  under  the  law  as  his 
wife  she  would  be  entitled  to  one-half  thereof  on  his 
decease,  against  any  attempted  testamentary  dispo- 
sition, it  may  be  true  that  he  could,  notwithstanding 
the  marriage,  have  disposed  of  the  community  prop- 
erty— given  it  away  perhaps,  so  as  to  cut  off  any  claim 
by  her—  but  the  law  will  not  presume  that  a  husband 
will  act  so  as  to  defeat  any  rights  which  his  wife  might 
otherwise  justly  claim  under  the  law,  nor  will  a  remedy 
of  a  court  of  equity  be  refused  because  one  may  place 
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his  property  where  a  claim  cannot  be  enforced  against 
it. 

Again,  the  contract,  if  genuine  and  valid,  gave  her 
an  inchoate  right  of  dower  in  the  real  property  which  he 
then  possessed,  in  the  District  of  Columbia,  amounting 
in  value  to  three  hundred  thousand  dollars.  That  right, 
though  to  be  enjoyed  only  in  case  of  her  surviving  him, 
had  a  present  substantial  value,  capable  of  pecuniary 
appraisement  and  of  which  he  could  not  deprive  her 
by  any  conveyance  of  the  property  without  her  joining 
with  him.  Tables  are  framed  by  which  the  value  of 
such  interest  is  estimated  according  to  the  probable 
duration  of  the  lives  of  the  parties;  and  compensation 
for  the  value  of  such  interest  is  constantly  made  in  the 
transfer  of  real  property  in  states  where  the  right  of 
dower  is  allowed.  (Scribner  on  Dower,  Chap.  24, 
Tables  in  appendix.)  Such  right  in  the  real  property 
of  Sharon  in  the  District  of  Columbia  would  greatly 
exceed  in  value  the  amount  required  to  give  jurisdic- 
tion to  this  court. 

We  are  therefore  of  opinion  that  an  instrument — 
such  as  the  declaration  of  marriage — which  if  gen- 
uine and  followed  by  the  requisite  consummation  as 
claimed,  would  impose  upon  the  plaintiff  the  obligation 
to  support  the  defendant  Sarah  Althea  in  a  manner  suit- 
able to  his  condition ;  that  would  give  her  a  right  to 
claim  one-half  of  the  property  in  California,  subsequent- 
ly acquired  by  him,  alleged  to  be  of  the  value  of 
$10,000,000,  and  would  give  her  an  inchoate  right  of 
dower  in  real  property  in  the  District  of  Columbia, 
worth  $300,000 — may  be  safely  treated  as  having  a 
pecuniary  value  exceeding  $500,  the  amount  necessary 
to  give  the  circuit  court  jurisdiction  when  the  suit  was 
commenced.  It  is  true  there  is  no  statement  in  the 
pleadings  in  the  original  suit  of  the  value  of  the  prop- 
erty of  the  complainant.  It  is  only  alleged  that  he  is 
possessed  of  a  large  fortune  in  real  and  personal  prop- 
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erty;  but  that  its  value  amounts  to  several  millions  of 
dollars  does  appear  in  the  evidence  presented  in  that 
case,  and  that  is  all  that  is  necessary  to  maintain  the  ju- 
risdiction. It  is  well  settled  that  where  the  controversey 
is  not  respecting  the  amount  or  value  of  the  matter  in 
dispute,  such  amount  or  value  when  necessary  to 
the  jurisdiction  may  be  shown  by  the  evidence  pro- 
duced in  the  case,  or  by  affidavits  filed  in  behalf  of 
the  parties.  On  this  ground  the  affidavits  as  to  the 
value  of  real  property  owned  by  William  Sharon  in 
the  District  of  Columbia,  and  also  of  the  value  of 
other  property  owned  by  him,  were  allowed  to  be 
filed  during  the  argument.  In  Ex  Parte  Bradstreet 
(7  Peters,  634),  application  was  made  to  the  Supreme 
Court  of  the  United  States  for  a  mandamus  to  com- 
pel the  district  judge  of  the  Northern  District  of 
New  York  to  reinstate  and  proceed  to  try  certain  writs 
of  right  to  land,  which  were  dismissed  by  him,  because 
it  did  not  appear  that  they  involved  the  required 
amount  to  give  the  court  jurisdiction,  and  to  admit 
such  amendments  in  the  pleadings  or  such  evidence  as 
might  be  necessary  to  show  that  amount.  In  granting 
the  mandamus  the  court,  by  Chief  Justice  Marshall, 
said:  "In  cases  where  the  demand  is  not  for  money, 
and  the  nature  of  the  action  does  not  require  the  value 
of  the  thing  demanded  to  be  stated  in  the  declaration, 
the  practice  of  this  court,  and  of  the  courts  of  the 
United  States,  is,  to  allow  the  value  to  be  given  in  evi- 
dence. In  pursuance  of  this  practice,  the  demandant 
in  the  suits  dismissed  by  order  of  the  judge  of  the 
district  court,  had  a  right  to  give  the  value  of  the  prop- 
erty demanded  in  evidence,  at  or  before  the  trial  of  the 
cause;  and  would  have  a  right  to  give  it  in  evidence  in 
this  court."  (See  also  Wilson  vs,  Blair,  119  U.  S., 
387,  and  Den  vs.  Wright,  Peters  Cir.  Ct. ,  64,  73.)  The 
practice  of  admitting  such  evidence  as  to  the  value  of 
the  matter  in  dispute,  in  order  to  give  the  Supreme 
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Court  of  the  United  States  jurisdiction  to  review  the 
judgments  of  inferior  tribunals,  where  such  value  does 
not  appear  upon  the  records,  is  followed  at  every  term. 
The  doctrine  for  which  the  learned  counsel  con- 
tends, if  successfully  maintained,  would  strip  the  feder- 
al courts  of  the  most  important  branch  of  their  juris- 
diction in  equity  cases.  That  jurisdiction  is  remedial 
and  preventive  ;  and  to  frustrate  fraud  and  further 
justice,  may  be  invoked  for  the  reformation,  delivery, 
or  enforcement  of  contracts  or  other  instruments,  or 
for  their  surrender  or  cancellation.  "  It  is  obvious/' 
says  Story  in  his  treatise  on  equity  jurisprudence, 
"that  the  jurisdiction,  exercised  in  cases  of  this  sort, 
is  founded  upon  the  administration  of  a  protective  or 
preventive  justice.  The  party  is  relieved  upon  the 
principle,  as  it  is  technically  called,  quia  timet;  that 
is,  for  fear  that  such  agreements,  securities,  deeds,  or 
other  instruments  may  be  vexatiously  or  injuriously 
used  against  him,  when  the  evidence  to  impeach  them 
may  be  lost;  or  that  they  may  now  throw  a  cloud  or 
suspicion  over  his  title  or  interest."  (Vol.  I.,  Sec. 
694.)  And  again  :  "If  an  instrument  ought  not  to  be 
used  or  enforced,  it  is  against  conscience  for  the  party 
holding  it  to  retain  it;  since  he  can  only  retain  it  for 
some  sinister  purpose.  If  it  is  a  negotiable  instru- 
ment, it  may  be  used  for  a  fraudulent  or  improper  pur- 
pose, to  the  injury  of  a  third  person.  If  it  is  a  deed 
purporting  to  convey  lands  or  other  hereditaments,  its 
existence  in  an  uncancelled  state  necessarily  has  a  ten- 
dency to  throw  a  cloud  over  the  title.  If  it  is  a  mere 
written  agreement,  solemn  or  otherwise,  still,  while  it 
exists,  it  is  always  liable  to  be  applied  to  improper 
purposes  ;  and  it  may  be  vexatiously  litigated  at  a  dis- 
tance of  time,  when  the  proper  evidence  to  repel  the 
claim  may  have  been  lost,  or  obscured;  or  when  the 
other  party  may  be  disabled  from  contesting  its  validi- 
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ty  with  as  much  ability  and  force  as  he  can  contest  it 
at  the  present  moment."     (Ibid.,  Sec.  700.) 

Now  these  instruments  which  may  be  thus  controlled 
bv  the  court,  are  only  evidence  of  the  right  of  the 
things  to  which  they  relate — they  are  not  the  things 
themselves — and  in  exercising  jurisdiction  to  compel 
their  reformation,  delivery  or  enforcement,  or  their 
surrender,  or  cancellation,  the  court  is  merely  acting 
upon  the  evidence  by  which  the  possession  and  enjoy- 
ment of  the  things  may  be  advanced  or  defeated.  The 
value  of  instruments  in  the  sense  by  which  the  juris- 
diction of  the  court  is  determined  is  the  value  of  the 
property,  the  possession  or  enjoyment  of  which  may 
be  thus  affected.  Suits  to  cancel  forged  contracts, 
such  as  a  forged  deed,  are  of  common  occurrence. 
What  is  the  value  of  the  instrument  in  controversy  in 
such  cases  ?  If  it  be  forged  its  actual  value  is  nothing; 
but  for  purposes  of  jurisdiction  over  it  by  the  court,  it 
must  be  held  to  have,  to  the  rightful  owner  of  the 
property,  the  value  of  the  property  the  possession  and 
enjoyment  of  which  is  imperilled  by  it.  That  such  is 
the  general  understanding  of  the  profession  we  have 
no  doubt — for  we  can  find  no  case  where  jurisdiction 
of  the  court  has  been  denied — in  the  multitude 
of  instances  where  it  has  been  invoked,  because  such 
instrument  is  incapable  of  pecuniary  estimation.  It 
is  everywhere  assumed  that  the  property  which  could 
be  affected  by  it  if  genuine  is  the  measure  of  its  value 
for  the  purposes  of  jurisdiction.  We  might  also  refer, 
in  support  of  this  view,  to  that  branch  of  equity  juris- 
diction which  is  exercised  in  discovering  testimony  or 
perpetuating  it.  What  is  the  measure  of  value  in  such 
cases  ?  Clearly  for  purposes  of  jurisdiction  it  must  be 
estimated  with  reference  to  the  value  of  the  property 
in  relation  to  which  it  is  desired  to  discover  or  perpet- 
uate the  testimony. 
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A  court  of  equity  having  jurisdiction  to  lay  its 
hands  upon  and  control  forged  and  fraudulent  in- 
struments, it  matters  not  with  what  pretensions  and 
claims  their  validity  may  be  asserted  by  their  posses- 
sor ; —  whether  they  establish  a  marriage  relation 
with  another,  or  render  him  an  heir  to  an  estate,  or 
confer  a  title  to  designated  pieces  of  property,  or  cre- 
ate a  pecuniary  obligation.  It  is  enough  that,  unless 
set  aside,  or  their  use  restrained,  they  may  impose 
burdens  upon  the  complaining  party,  or  create  claims 
upon  his  property  by  which  its  possession  and  enjoy- 
ment may  be  destroyed  or  impaired.  It  is  of  no  con- 
sequence therefore  that  the  bill  in  the  original  suit  of 
Sharon  vs.  Hill  may  contain  matters  appropriate  to  a 
suit  of  jactitation  of  marriage  in  a  spiritual  court  of 
England;  it  also  presents  matters  of  which  a  court  of 
equity  in  that  country  and  in  this  has  always  had  juris- 
diction— that  is  a  case  where  the  possession  of  a  forged 
document  by  the  defendant  is  alleged,  purporting  to 
be  executed  by  the  plaintiff,  which  if  genuine,  would 
impose  obligations  upon  him  and  create  claims  upon 
his  property. 

The  learned  counsel  of  the  defendants  also  contends 
that  the  bills  cannot  be  maintained  on  the  ground  that 
the  plaintiffs  show  no  title  in  themselves  or  legal  capa- 
city to  maintain  the  suits.  As  to  the  bill  of  revivor  by 
the  executor,  Frederick  W.  Sharon,  this  position  is  as- 
sumed upon  the  theory  that  the  decree  in  the  original 
suit  is  self -executing;  that  the  cause  of  action  in  that 
suit  did  not  suivive  to  the  executor;  that  he  only  avers 
that  he  is  the  "personal  representative"  of  the  de- 
ceased plaintiff,  without  stating  that  any  estate  of  the 
deceased  has  come  into  his  hands.  As  to  the  original 
bill  in  the  nature  of  a  bill  of  revivor  by  ISewlands  and 
others,  the  further  position  is  assumed  that  the  orig- 
inal suit  abated  by  the  transfer  by  William  Sharon  of 
his  property  to  trustees,  under  the  deed  of  trust  of  No- 
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vember  4,  1885.  To  these  several  positions  there  is  a 
ready  and  satisfactory  answer  found  in  the  language 
of  the  original  d.ecree,  in  the  law  prescribing  the  powers 
and  duties  of  executors,  and  in  the  terms  of  the  deed 
of  trust.  The  original  decree  is  not  self-executing  in 
all  its  parts;  it  may  be  questioned  whether  any  steps 
could  be  taken  for  its  enforcement  until  it  was  revived. 
But  if  this  were  otherwise,  the  surrender  for  cancellation 
of  the  alleged  marriage  contract  as  ordered,  requires 
affirmative  action  on  the  part  of  the  defendant.  The 
relief  granted  is  not  complete  until  such  surrender  is 
made.  When  the  decree  pronounced  the  instrument  a 
forgery,  not  only  had  the  plaintiff  the  right  that  it 
should  be  thus  put  out  of  the  way  of  being  used  in 
the  future,  to  his  harassment  and  the  embarrassment 
of  his  estate,  but  public  justice  required  that  it  should 
be  formally  cancelled,  that  it  might  constantly  bear  on 
its  face  the  evidence  of  its  bad  character  whenever  and 
wherever  presented  or  appealed  to.  In  New  York  and 
New  Haven  Railroad  Company  vs.  Schuyler  (17  N.  Y., 
592,  599),  the  court  of  appeals  of  New  York  said: 
"  There  is  no  head  of  equity  jurisdiction  more  firmly 
established  than  that  which  embraces  the  cancellation 
of  instruments  which  are  capable  of  a  vexatious  use 
after  the  means  of  defense  at  law  may  become  impaired 
or  lost,  or  when  they  are  calculated  to  throw  a  cloud 
upon  the  title  or  interest  of  the  party  seeking  relief. 
*  *  *  Whatever  their  character,  if  they  are  capable 
of  being  used  as  a  means  of  vexation  and  annoyance, 
if  they  throw  a  cloud  upon  title  or  disturb  the  tranquil 
enjoyment  of  property,  then  it  is  against  conscience 
and  equity  that  they  should  be  kept  outstanding,  and 
they  ought  to  be  cancelled." 

In  Peake  vs.  Higlifield  (1  Russell,  559),  a  case  which 
came  before  Lord  Langdale,  Master  of  the  Kolls,  in 
1826,  the  bill  prayed  that  an  instrument  purporting  to 
be  a  deed  of  conveyance  of  real  estate  by  a  person 
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since  deceased  might  be  delivered  up  to  be  cancelled. 
The  report  of  the  case  states  that  there  was  strong  evi- 
dence that  the  deed  was  forged,  though  the  defendant, 
who  was  charged  with  the  commission  of  forgery,  stated 
in  his  sworn  answer  that  the  deed  was  executed  by  the 
party  whose  deed  it  purported  to  be,  and  a  witness  testi- 
fied that  he  was  present  at  its  execution.  The  defend- 
ant's counsel  insisted  on  three  points:  "First,  that  a 
court  of  equity  had  no  jurisdiction  on  the  ground  of  for- 
gery :  secondly,  that, even  if  the  court  had  jurisdiction  in 
such  a  case,  it  would  never  decree  an  instrument  to  be 
cancelled  on  the  ground  of  its  being  a  forgery,  without 
sending  the  question  to  be  tried  by  a  jury:  thirdly, 
that,  at  all  events,  it  was  impossible  in  the  present  case 
to  order  the  deed  to  be  cancelled  without  a  trial  at  law; 
since  there  was  a  witness  who  swore  he  saw  it  exe- 
cuted." The  Master  of  the  Kolls  maintained  the  juris- 
diction of  the  court,  although  he  ordered  an  issue  to 
try  the  fact  of  forgery,  and  said:  ''This  court  has 
jurisdiction  to  order  a  forged  instrument  to  be  deliv- 
ered up  and  cancelled.  In  the  Bishop  of  Winchester 
vs.  Fournier,  several  cases  are  mentioned,  in  which 
forged  instruments  have  been  ordered  to  be  delivered 
up :  and  they  are  referred  to  by  Lord  Redesdale,  as  un- 
questioned authorities.  In  some  of  them  the  court 
made  the  order  at  once,  that  the  instrument  should  be 
delivered  up,  without  sending  the  question  to  be  tried 
by  a  jury.  In  Masters  vs.  Braban,  10  July,  1735, 
the  decree  made  at  the  hearing,  declared  a  deed  to  be 
a  forgery.  It  does  not  appear  that  the  plaintiffs  in  the 
cause  prayed  that  the  deed  might  be  declared  to  have 
been  forged  or  might  be  delivered  up  to  be  cancelled; 
yet  the  court  made  the  declaration,  and  gave  the 
plaintiffs  the  consequential  relief.  In  Seccombe  vs.  Fitz- 
gerald, the  bill  was  filed  to  set  aside  certain  notes,  and 
it  also  impeached  a  bond  which  was  alleged  to  be 
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forged.  The  decree  with  respect  to  the  bond  was,  that 
it  should  be  delivered  up  to  be  cancelled." 

In  Pierce  vs.  Webb  and  Stalker,  which  was  before 
Lord  Chancellor  Thurlow,  in  1792,  and  is  reported  in 
a  note  to  3  Brown's  Oh.  Oases,  pages  16  and  17,  the 
bill  prayed  that  a  certain  lease  of  land  might  be  de- 
clared fraudulent  and  delivered  up  to  be  cancelled.  It 
was  contended  on  the  part  of  the  defendants  that  no 
use  could  be  made  of  the  lease  at  law,  and  that  equity 
could  not  in  such  a  case  compel  the  delivery  of  a  deed, 
and  farther  that  the  defendant  Stalker,  having  proved 
expenses  for  lasting  improvements,  was  entitled  to 
those  allowances;  but  the  Lord  Chancellor  decreed  for 
plaintiff  with  costs  and  ordered  the  lease  to  be  deliv- 
ered up  to  be  cancelled,  and  did  not  admit  any  allow- 
ances for  improvements,  saying  that  "  It  has  never  been 
doubted  that  if  a  man  would  create  a  forged  deed  (of 
which  no  use  could  be  made  at  law),  yet  equity  will 
interfere  and  deliver  it  up." 

The  doctrine  of  these  cases,  as  observed  by  counsel, 
is  in  accordance  with  the  statute  of  this  State,  which 
declares  that  "a  written  instrument,  in  respect  to 
which  there  is  a  reasonable  apprehension  that  if  left 
outstanding  it  may  cause  serious  injury  to  a  person 
against  whom  it  is  void  or  voidable,  may,  upon  his 
application,  be  so  adjudged,  and  ordered  to  be  delivered 
up  or  cancelled."  (Civil  Code,  3412.) 

The  cause  of  action  set  forth  in  the  original  suit  sur- 
vived to  the  executor.  Its  object  was  to  have  set  aside 
and  cancelled  an  instrument  which,  if  genuine  and  valid, 
created  a  claim  on  the  part  of  the  defendant  to  be  sup- 
ported out  of  the  property  of  the  plaintiff,  and  inchoate 
rights  which  on  his  death  would  entitle  her  to  a  large 
share  of  that  property.  Had  no  such  suit  been  brought 
by  William  Sharon,  his  executor  could  have  brought 
one.  Indeed  it  would  be  his  duty  to  do  so  if  he 
believed  the  instrument  a  forgery.  For  the  same 
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reasons  it  is  his  duty  to  see  that  the  decree  is  enforced 
so  far  as  it  may  be  necessary  to  protect  the  property 
of  the  deceased  against  any  fraudulent  claims,  or  inter- 
fere in  any  way  with  its  disposition  as  directed  by  his 
will,  and  for  that  purpose  to  seek  a  revival  of  the 
decree.  Under  the  law  of  this  State,  the  executor,  or 
administrator  when  there  is  no  will,  is  entitled  to  the 
possession  of  all  the  real  and  personal  property  of  the 
deceased,  until  the  estate  is  fully  administered,  or  a 
decree  of  distribution  is  made  by  the  probate  court. 
The  heirs  or  devisees  of  the  deceased  can  only  take 
possession  upon  such  distribution.  Until  then  the 
executor  or  administrator  represents  the  heirs  and 
devisees,  also  the  creditors  of  the  deceased,  and  in  the 
interest  of  all  of  them  is  bound  to  use  all  lawful  means, 
by  suit  or  otherwise,  to  preserve  and  protect  the  estate 
against  all  fraudulent  claims  by  which  the  title  or  value 
of  the  property  in  his  charge  may  be  impaired.  This 
duty  devolves  upon  them  from  the  very  nature  of  their 
office,  (Meeks  vs.  Vassault,  3  Sawyer,  213;  Cunningham 
vs.  Ashley,  45Cal.,  485),  and  is  independent  of  the  spe- 
cific powers  and  duties  prescribed  by  statute.  In  Cur- 
tis vs.  Sutler  (15  Cal.,  264),  a  suit  by  an  administrator 
to  quiet  the  title  of  an  intestate  to  real  property,  was 
sustained  by  the  supreme  court  of  the  state  against 
the  objection  that  it  was  improperly  brought  in  his 
name.  If  a  suit  of  that  nature  may  be  brought,  it  is 
not  perceived,  as  counsel  justly  observes,  why  a  suit 
quia  timet  may  not  be  brought  by  an  executor  to  can- 
cel a  forged  paper — and,  if  so,  why  he  may  not  file  a 
bill  of  revivor  to  obtain  the  benefit  of  a  decree  rendered 
in  favor  of  the  deceased  in  a  suit  of  that  character.  We 
have  no  doubt  that  whatever  suit  the  deceased  might 
have  brought  for  the  protection  of  his  estate  from  un- 
reasonable, illegal  and  fraudulent  claims,  his  executor 
may  bring,  and  whatever  judgments  the  deceased  may 
have  obtained  for  that  protection,  which  the  courts  had 
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jurisdiction  to  render,  and  which  have  not  been  fully 
enforced,  his  executor  may  have  revived  and  enforced. 
The  fact  that  the  executor  in  his  bill  simply  describes 
himself  as  the  personal  representative  of  the  deceased, 
without  averring  that  any  property  of  the  latter  had 
come  into  his  hands,  is  of  no  moment.  The  bill  of 
revivor  is  to  be  read  in  connection  with  the  record  in 
the  original  suit,  which  declares  that  the  deceased  was 
possessed  of  a  large  property,  real  and  personal;  and 
it  will  be  presumed  that  it  came  into  the  hands  of  his 
executor,  where  the  law  places  it,  in  the  absence  of 
averments  to  the  contrary.  Besides,  the  only  question 
which  can  be  considered  on  this  bill  to  revive,  is 
whether  the  plaintiff  is  executor  of  the  deceased 
and  thus  succeeds  by  operation  of  law  to  the  charge  of 
his  property;  and  this  fact  is  admitted  by  the  demur- 
rer. As  said  by  Mr.  Justice  Story  in  Slack  vs.  Walcott 
(3  Mason,  508,  512),  "When  a  party  plaintiff  dies, 
whose  interest  is  transmitted  to  some  other  person,  if 
the  title  be  that  of  mere  representation  in  law,  there 
is  no  change  in  the  title  itself,  and  the  only  question, 
that  arises,  is,  who  is  the  person  entitled  to  take  as  rep- 
resentative, that  is,  in  respect  to  real  estate,  who  is  the 
heir,  and  in  respect  to  personal  estate,  who  is  the  exe- 
cutor or  administrator.  When  this  fact  is  ascer- 
tained, the  person  succeeds  by  operation  of  law  to  the 
whole  title  of  the  deceased.  A  bill  of  revivor  in  such 
case  merely  substitutes  the  representative  in  lieu  of 
the  deceased,  and  states  no  new  fact  as  to  title,  except 
that  of  transmission  by  operation  of  law.  The  title  of 
representation,  or  heirship,  at  least  in  a  court  of  chan- 
cery, is  not  disputable;  but  the  person,  in  whom  it  is 
vested, is  alone  to  be  ascertained." 

The  objection  that  the  bill  does  not  describe  specifi- 
cally the  property  of   the  deceased  is  without  force. 
The  fact  appears  in  the  record  of  the  original  suit  that 
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the  deceased  possessed  a  large  and  valuable  property, 
the  right  to  portions  of  which  would    be   affected  by 
the  alleged  contract  if  genuine  and  valid.     But  it  is 
earnestly  contended  both  against  the    bill  of  revivor 
and  against  the  original  bill  in  the  nature  of  a  bill  of 
revivor,  that  the  suit   in  the  circuit  court  abated  by 
the  transfer  of  the  decedent's  property  under  the  deed 
of  trust  of  November  4,  1885,  and  therefore  the  court 
could  not  proceed  any  further  therein.     Both  of  the 
bills  have  the  same  object — to  revive  the  original  de- 
cree and  enforce  its  execution,  the  latter  being  neces- 
sary because  the  trustees  and  beneficiaries  under  the 
trust  deed  take  by  a  title  which  may  be  contested,  and 
not  like  the  executor  by  operation  of  law.     As  said  in 
Slack  vs.  Walcolt,  " When  a  party  plaintiff  claims  a  title 
by  purchase  or  devise,  he  introduces  a  new  title  not  pre- 
viously in  the  case,  and  which  is  controvertible,  not 
merely  by  the  defendants  in  the  bill,  but  also  by  the 
heirs  at  law.     As  to  these  parties  the  suit  is  original; 
it  does  not  merely  revive  the  old  suit,  but  it  states  new 
supplementary  matters  calling  for  an  answer.     So  far 
then  as  it  states  such  matter,  it  is  an  original  bill;  and 
so  far  as  it  seeks  to  revive  upon  that  matter,  it  is  in 
the  nature  of  a  bill  of  revivor."     But  as   held  in  the 
same  case,  purchasers  and  devisees  by  an  original  bill 
in  the  nature  of  a  bill  of  revivor  may  draw  to  them- 
selves the  advantages  of  the  former  suit,  in  whatever 
stage  it  may  be  at  the  time  of  the  abatement. 

To  the  alleged  abatement  of  the  original  suit,  by  the 
transfer  of  the  decedent's  property,  there  are  three 
answers,  each  of  which  is  complete.  In  the  first  place 
the  reservations  in  the  trust  deed  of  power  in  the 
grantor  to  claim  during  his  life  the  payment  of  the  net 
income,  rents,  issues  and  profits  of  the  property  re- 
maining after  certain  monthly  payments  to  his  children, 
and  to  his  son-in-law  for  his  grandchildren,  continued 
in  him  sufficient  interest  in  the  property  to  maintain 


the  suit  to  cancel  a  forged  document,  which  might 
lessen  the  amount  of  such  income,  rents  and  profits. 
In  the  second  place,  the,  decree  having  been  entered 
as  of  September  29,  1885,  was  with  reference  to  the 
trust  deed  subsequently  executed,  as  though  the 
decree  had  been  announced  by  the  court  as  of  that 
day.  (Mitchell  vs.  Overman,  103  U.  S.,  62;  Sorer -vs. 
Chapman,  119  U.  S.,  596-97.)  In  the  third  place,  the 
deed  of  trust  having  been  made  pendente  lite  the  trustee 
and  beneficiaries  took  subject  to  the  decree  which 
might  be  subsequently  rendered.  The  suit  being  to 
revoke  and  cancel  an  instrument  which  might  other- 
wise lessen  the  value  of  the  estate,  and  having  been 
heard  and  submitted  for  decision  it  is  to  be  presumed, 
in  the  absence  of  any  application  by  the  trustees  and 
beneficiaries  to  be  substituted  as  plaintiffs,  that  they 
desired  that  the  case  should  be  held  for  such  determi- 
nation in  their  interest.  While  they  might  properly 
have  asked  to  be  joined  with  the  plaintiff,  they  were 
not  bound  to  do  so.  The  court  had  jurisdiction  to 
proceed  without  them  to  render  the  decree. 

Having  disposed  of  the  objections  to  the  jurisdiction 
of  the  circuit  court  of  the  United  States  in  the  original 
suit  of  Sharon  vs.  Hill,  we  proceed  to  consider  how  far 
the  judgment  therein  is  affected,  or  should  have  been 
affected,  if  at  all,  by  the  judgment  in  the  state  court. 

William  Sharon,  being  a  citizen  of  Nevada,  had  a 
constitutional  right  to  ask  the  decision  of  the  federal 
court  upon  the  case  presented  by  him;  and  it  would 
be  a  strange  result  if  the  defendant,  who  was  summoned 
there,  could,  by  any  subsequent  proceedings  elsewhere, 
oust  that  court  of  its  jurisdiction  and  rightful  authority 
to  decide  the  case.  The  constitution  declares  that  the 
judicial  powers  of  the  United  States  shall  extend  to 
controversies  between  citizens  of  different  states — a 
provision  which  had  its  origin  in  the  impression  that 
local  attachments  and  prejudices  might  injuriously 
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affect  the  administration  of  justice  in  the  state  courts 
against  the  claims  of  citizens  of  other  states.  (Rail- 
way Company  vs.  WhiMon,  13  Wall.,  270,  289.)  So 
valuable  has  the  right  of  citizens  of  other  states  than 
the  one  in  which  suits  are  brought  against  them  to  have 
their  cases  heard  in  a  federal  court,  always  been  re- 
arded,  that  at  the  very  outset  of  the  government  Con- 
gress provided,  and  in  different  acts  since  has  renewed 
the  provision,  that  when  a  citizen  of  another  state  is 
sued  in  a  state  court  he  may,  under  proper  application, 
accompanied  by  an  offer  of  good  and  sufficient  surety 
for  entering  copies  of  the  proceedings  and  his  appear- 
ance in  the  federal  court,  have  the  case  removed  to  that 
court  and  tried  or  heard  there;  and  all  the  acts  of  Con- 
gress have  declared  that  it  shall  be  the  duty  of  the  state 
court  in  such  a  case  to  accept  the  surety  and  to  proceed 
no  further  in  the  cause.  Any  subsequent  proceedings 
there  are  null  and  void,  and  will  be  so  treated  by  the 
federal  courts.  As  said  by  the  Supreme  Court  in  Rail- 
road Co.  vs.  Koontz  (104  U.  S.,  14),  it  is  well  settled 
that  "  when  a  sufficient  case  for  removal  is  made  in 
the  State  court,  the  rightful  jurisdiction  of  that  court 
comes  to  an  end,  and  no  further  proceedings  can  prop- 
erly be  had  there,  unless  in  some  form  its  jurisdiction 
is  restored."  As  Congress  has  made  such  careful  pro- 
vision to  secure  to  citizens  of  other  states  a  right  to 
transfer  to  a  federal  court  cases  in  which  they  are  sued 
in  state  courts,  and  prohibited  further  proceedings 
therein  after  proper  application  is  made  for  removal, 
it  would  be  strange,  we  repeat,  if  a  defendant  properly 
summoned  in  the  first  instance  into  that  court  by  a 
citizen  of  another  state,  could  cut  off  and  practically 
nullify  the  latter' s  constitutional  right  to  a  hearing 
there  by  instituting  a  suit  in  a  state  court,  which  might 
involve  in  some  of  its  phases  a  determination  of  the 
same  matters.  Such  a  pretension,  as  said  in  one  of  the 
authorities  cited,  cannot  be  tolerated.  The  jurisdic- 


37 


tion  of  the  federal  court  having  attached,  the  right  of 
the  plaintiff  to  prosecute  his  suit  to  a  final  determina- 
tion there  cannot  be  arrested,  defeated  or  impaired  by 
any  proceeding  in  a  court  of  another  jurisdiction. 
This  doctrine  we  hold  to  be  incontrovertible ;  it  is  es- 
sential to  any  orderly  and  decent  administration  of 
justice  and  to  prevent  an  unseemly  conflict  of  authority, 
which  could  ultimately  be  determined  only  by  supe- 
riority of  physical  force  on  one  side  or  the  other. 

In  Wallace  vs.  McConnell  (13  Peters,  143),  we  have  a 
decision  of  the  Supreme  Court  of  the  United  States 
illustrative  and  confirmatory  of  this  doctrine.  That 
case  was  brought  in  the  district  court  of  the  United 
States  for  the  district  of  Alabama,  exercising  the  pow- 
ers of  a  circuit  court,  upon  a  promissory  note  of  the 
defendant  for  $4,880.  The  defendant  pleaded  pay- 
ment and  satisfaction,  and  issue  being  joined  therein, 
the  case  was  continued  until  the  succeeding  term.  The 
defendant  then  interposed  a  plea  of  puts  darrein  con- 
tinuance, alleging  that  as  to  $4,204  of  the  sum  de- 
manded, the  plaintiff  ought  not  further  to  maintain 
the  action  against  him,  because  that  sum  had  been  at- 
tached in  proceedings  commenced  against  him  under 
the  attachment  law  of  Alabama,  in  which  he  was  sum- 
moned as  garnishee.  In  those  proceedings  he  had  ad- 
mitted his  indebtedness  beyond  a  certain  payment 
made,  and  the  state  court  gave  judgment  against  him 
for  the  balance.  To  this  plea  the  plaintiff  demurred, 
and  the  demurrer  was  sustained.  The  case  was  ulti- 
mately taken  to  the  Supreme  Court,  where  it  was  con- 
tended that  the  proceedings  under  the  attachment  law 
of  Alabama  were  sufficient  to  bar  the  action  as  to  the 
amount  of  the  sum  attached,  and  that  therefore  the 
demurrer  ought  to  have  been  overruled.  But  the  court 
said:  "The  plea  shows  that  the  proceedings  on  the 
attachment  were  instituted  after  the  commencement  of 
this  suit.  The  jurisdiction  of  the  District  Court  of  the 
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United  States,  and  the  right  of  the  plaintiff  to  prosecute 
his  suit  in  that  Court,  having  attached,  that  right  could 
not  be  arrested  or  taken  away  by  any  proceedings  in  an- 
other Court.  This  would  produce  a  collision  in  the 
jurisdiction  of  Courts,  that  would  extremely  embarrass 
the  administration  of  justice." 

In  Taylor  vs.  Taintor  (16  Wallace,  370),  the  Supreme 
Court,  speaking  by  Justice  Swayne,  said:  "Where  a 
State  court  and  a  court  of  the  United  States  may  each 
take  jurisdiction,  the  tribunal  which  first  gets  it  holds 
it  to  the  exclusion  of  the  other,  until  its  duty  is  fully 
performed  and  the  jurisdiction  invoked  is  exhausted: 
and  this  rule  applies  alike  in  both  civil  and  criminal 
cases.  It  is,  indeed,  a  principle  of  universal  jurispru- 
dence that  where  jurisdiction  has  attached  to  person 
or  thing,  it  is — unless  there  is  some  provision  to  the 
contrary — exclusive  in  effect  until  it  has  wrought  its 
function." 

In  Shoemaker  vs.  French  (Chase's  Dec.,  267),  a  bill  was 
filed  in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Virginia  by  the  plaintiff  Shoemaker  for  an  in- 
junction to  prevent  the  defendant  French  from  acting 
as  President  of  the  Alexandria  and  Washington  rail- 
road company,  and  an  order  was  made  directing  that 
he  be  served  with  notice  of  motion  for  the  injunction. 
After  this  French  filed  a  bill  in  a  state  court  of  Vir- 
ginia, praying  an  injunction  against  Shoemaker  for 
matters  cognate  to  the  bill  in  the  circuit  court;  and 
Ohief  Justice  Chase,  in  granting  the  prayer  of  the  bill 
in  the  circuit  court,  said:  "  The  jurisdiction  of  this 
-court  as  to  these  matters  attached  when  Shoemaker's 
bill  was  filed  here,  and  the  order  passed  by  this  court. 
'Therefore  the  jurisdiction  of  the  state  court  was  ousted, 
r>r  must  be  exercised  in  subordination  to  the  jurisdic- 
tion of  this  court." 

The  doctrine  that  where  different  courts  may  enter- 
tain jurisdiction  of  the  same  subject,  the  court  which 
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first  obtains  jurisdiction  will  retain  it  to  the  end  of  the 
controversy,  either  to  the  entire  exclusion  of  the  other 
or  to  the  exclusion  so  far  as  to  render  the  latter's  de- 
cision subordinate  to  that  of  the  other,  prevails  very 
generally  both  in  the  federal  and  state  courts,  with 
some  exceptions  which  we  shall  hereafter  consider. 
Thus  in  Gaylord  vs.  Fort  Wayne,  Muncie  and  Cin- 
cinnati Railroad  Company,  a  bill  was  filed  in  the 
circuit  court  of  the  United  States  for  the  district 
of  Indiana  to  obtain  among  other  things  the  appoint- 
ment of  a  receiver  of  the  property  of  an  insolvent  cor- 
poration, and  to  administer  it  for  the  benefit  of  the 
creditors.  After  a  demurrer  to  the  bill  had  been  sus- 
tained and  an  amendment  made,  a  receiver  was  ap- 
pointed. Whilst  proceedings  were  thus  pending  in 
the  federal  court,  a  suit  was  commenced  in  a  state 
court  of  Indiana  in  which  a  receiver  was  also  ap- 
pointed, who  took  possession  of  the  property.  Subse- 
quently the  parties  thus  having  possession  surrendered 
the  property  to  the  receiver  of  the  federal  court  upon 
his  application  and  the  presentation  of  its  order.  He 
was  thereupon  arrested  by  the  state  court,  but  the  fede- 
ral court  released  him,  and  he  retained  the  property,  the 
court  refusing  to  rescind  the  order  appointing  him.  In 
disposing  of  the  case  the  federal  court  said:  "  We  think 
that  there  is  no  other  safe  rule  to  adopt,  in  our  mixed  sys- 
tem of  state  and  federal  jurisprudence,  than  to  hold 
that  the  court  which  first  obtains  jurisdiction  of  the 
controversy,  and  thereby  of  the  res,  is  entitled  to  retain 
it  until  the  litigation  is  settled."  (6  Biss.,  286,  291.) 

In  Union  Mutual  Life  Insurance  Company  vs.  Chicago 
University,  a  bill  was  filed  in  a  state  court  of 
Illinois  to  enjoin  the  foreclosure  of  a  mortgage, 
and  have  it  set  aside  and  declared  void.  Later 
on  the  same  day  a  bill  was  filed  in  the  circuit  court  of 
the  United  States  for  the  Northern  District  of  Illinois 
to  foreclose  the  mortgage.  The  process  of  the  federal 
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court  was  first  served,  preceding  by  a  few  hours  the  ser- 
vice of  process  from  the  state  court;  and  it  was  held 
that  the  fact  that  process  from  the  federal  court  was  first 
served  gave  that  court  jurisdiction  to  go  on  with  the 
foreclosure  suit  and  determine  all  questions  as  to  the 
validity  of  the  mortgage.  In  deciding  the  case  the 
court,  speaking  by  Judge  Drummond,  said:  "It  is 
undoubtedly  a  very  embarrassing  state  of  litigation, 
there  being  two  suits,  brought  in  two  jurisdictions, 
involving,  to  a  great  extent,  the  same  subject  matter, 
and  I  have  felt  some  difficulty  in  determining  what  is 
the  true  rule  upon  this  subject,  but  I  have  come  to  the 
conclusion  that  it  must  be  this :  That  this  court  has  a 
right  to  go  on  as  I  have  already  saidj  and  decide  all 
questions  which  legitimately  flow  out  of  the  subject- 
matter  of  controversy  in  this  case,  namely,  those 
affecting  the  existence  of  the  mortgage  and  the  right 
of  the  University  of  Chicago  to  make  it,  so  as  to  reach 
a  decree,  if  the  case  warrants  it,  which  shall  be  con- 
clusive upon  the  University  of  Chicago;  that  is  to  say, 
which  shall  prevent  that  corporation  from  ever  setting 
up  any  claim  or  right  to  this  property,  or  any  claim 
whatever  that  it  had  not  the  right  to  execute  this  mort- 
gage." (lOBiss.,  191,  195.) 

In  Mason  vs.  Piggott,  in  the  supreme  court  of  Illi- 
nois, it  appeared  that  the  defendant,  instead  of 
making  a  defense  in  an  action  pending  in  a  court 
of  law,  had  attempted  to  transfer  the  case  to  a  court 
of  equity,  and  the  court  said:  "It  by  no  means 
follows  because  a  Court  of  Equity  has  concurrent  juris- 
diction with  a  Court  of  law,  that  it  will  take  cognizance 
of  a  case  already  pending  in  a  Court  of  law,  and  oust  it 
of  jurisdiction.  As  a  general  principle,  in  all  cases  of 
concurrent  jurisdiction,  the  tribunal  which  first  obtains 
jurisdiction  of  the  subject-matter,  must  proceed  and 
finally  dispose  of  it.  A  Court  of  Equity  will'n.ot  take 
jurisdiction  where  it  has  first  been  acquired  by  a  Court 
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of  law,  unless  there  is  some  equitable  circumstance  in 
the  case  which  the  party  cannot  avail  himself  of  at 
law.  Subject  to  this  qualification,  the  rule  is  inflex- 
ible." (11  111.,  88.) 

In  Bank  of  Bellows  Falls  vs.  Rutland  R.  R.  Co., 
in  the  Supreme  Court  of  Vermont,  it  appeared 
that  the  defendant,  in  an  action  at  law  pending 
against  him  in  Massachusetts,  had  filed  his  bill  in 
a  Vermont  court  of  chancery  to  enjoin  the  action. 
The  bill  was  dismissed,  and  the  court,  admitting  the 
power  of  a  court  of  equity  to  enjoin  parties  within  its 
jurisdiction  from  proceeding  in  a  court  of  law  in 
another  state,  said:  "We  hold  it  to  be  a  sound  rule  of 
law,  based  upon  the  most  salutary  principle,  that  in 
all  cases  of  concurrent  jurisdiction,  the  court  that  has 
first  possession  of  the  matter  should  be  left  to  decide 
it,  unless  there  exists  some  peculiar  equitable  ground 
for  withdrawing  a  controversy  from  a  court  of  law  to  a 
court  of  chancery,  and  which  disenables  the  party, 
having  the  law  in  his  favor,  from  bringing  his  case 
fairly  and  fully  before  a  court  of  law.  This  principle 
is  founded  upon  the  courtesy  which  courts  of  concur- 
rent jurisdiction  should  exercise  towards  each  other, 
and  may  be  necessary,  as  matter  of  policy,  to  prevent 
a  conflict  in  the  action  of  different  courts."  (28  Vt., 
470-477.) 

In  Stearns  vs.  Stearns,  in  the  supreme  court  of 
Massachusetts,  a  decree  of  the  probate  court  ap- 
pointing commissioners  to  make  partition  of  an  es- 
tate among  the  heirs  was  reversed,  because  proceed- 
ings were  first  commenced  for  that  purpose  in  an- 
other court  of  concurrent  jurisdiction  against  the  par- 
ties moving  the  decree,  which  proceedings  were 
pending  when  the  decree  was  rendered,  the  court  say- 
ing that  "when  different  courts  have  concurrent  juris- 
diction, the  one  before  whom  proceedings  may  be  first 
had,  and  whose  jurisdiction  first  attaches,  must  neces- 
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sarily  have  authority  paramount  to  the  other  courts; 
or,  rather,  the  action  first  commenced  shall  not  be 
abated  by  an  action  commenced  between  the  same  par- 
ties in  relation  to  the  same  subject,  in  the  same  or  any 
other  court."  (16  Mass.,  170.) 

The  case  of  Home  Insurance  Company  vs.  Howell,  in 
the  court  of  chancery  of  New  Jersey,  presents 
some  features  similar  to  the  case  at  bar.  The 
complainant  filed  its  bill  for  relief  against  two  policies 
of  insurance,  which  it  alleged  the  defendant  had 
fraudulently  obtained  from  it  upon  his  property  in 
Illinois.  The  bill  prayed  that  the  policies  might  be 
delivered  up  and  cancelled  or  declared  invalid,  and 
that  the  defendant  might  be  perpetually  enjoined  from 
bringing  any  suit  at  law  or  equity  upon  them,  or  mak- 
ing use  of  them  in  any  way  for  the  purpose  of  estab- 
lishing any  claim  or  damage  against  the  complainant. 
The  defendant  appeared  and  filed  an  answer,  to  which 
a  replication  being  made,  proofs  were  taken.  After 
the  suit  was  commenced  the  defendant  brought  an 
action  at  law  upon  the  policies  against  the  company 
in  a  State  Court  of  Illinois,  which  suit  was  on  its  pe- 
tition removed  into  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois.  The  com- 
pany thereupon  filed  its  petition  in  the  Court  of  New 
Jersey  for  an  injunction  to  restrain  him  from  pros- 
ecuting the  suit  in  Illinois.  An  injunction  hav- 
ing been  issued,  a  motion  was  made  to  dis- 
solve it.  In  denying  the  motion,  the  Chancellor 
said:  "This  court  having  the  power  to  hear  and 
determine  the  subject-matter  in  controversy,  and 
having  first  obtained  possession  of  the  controversy,  is  fully 
at  liberty  to  retain  it  until  it  shall  have  disposed  of  it. 
The  general  rule  is,  that  as  between  courts  of  con- 
current and  co-ordinate  jurisdiction,  (and  the  Circuit 
Court  of  the  United  States  and  the  state  courts  are 
such  in  certain  controversies — such  as  that  involved 
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in  this  suit,  for  example — between  citizens  of  different 
states,)  the  court  that  first  obtains  possession  of  the 
controversy  must  be  allowed  to  dispose  of  it  without 
interference  from  the  co-ordinate  court." 
' '  Where  a  party  is  within  the  jurisdiction  of  this 
court,  so  that  on  a  bill  properly  filed  here  this  court 
has  jurisdiction  of  his  person,  although  the  subject 
matter  of  the  suit  may  be  situated  elsewhere,  it  may, 
by  the  ordinary  process  of  injunction  and  attachment 
for  contempt,  compel  him  to  desist  from  commencing 
a  suit  at  law,  either  in  this  state  or  any  foreign  juris- 
diction, and  of  course  from  prosecuting  one  com- 
menced after  the  bringing  of  the  suit  in  this  court." 
•(24  N.  J.,Eq.,239.) 

In  Brooks  vs.  Delaplaine,  the  high  court  of  chan- 
cery of  Maryland  dismissed  a  bill  in  equity  be- 
cause at  the  time  it  was  filed  a  suit  involving  the 
same  controversy  was  pending  in  the  county  court  hav- 
ing concurrent  jurisdiction,  the  chancellor  saying: 
' '  When  two  courts  have  concurrent  jurisdiction  over 
the  same  subject  matter,  the  court  in  which  the  suit  is 
first  commenced,  is  entitled  to  retain  it.  This  rule 
would  seem  to  be  vital  to  the  harmonious  movement  of 
courts  whose  powers  may  be  exerted  within  the  same 
spheres,  and  over  the  same  subjects  and  persons.  *  * 
Any  other  rule  will  unavoidably  lead  to  perpetual  col- 
lision, and  be  productive  of  the  most  calamitous  re- 
sults." (IMd.  Oh.,  354.) 

Similar  decisions  might  be  cited  from  the  highest 
courts  of  nearly  every  state,  for  upon  the  principle 
stated  there  is,  with  certain  well  recognized  excep- 
tions, a  general  concurrence  of  opinion. 

Where  two  judgments  relating  to  the  same  subject 
are  irreconcilable,  both  cannot  be  enforced.  One 
or  the  other  must  give  way;  and  the  only  rea- 
sonable test  by  which  the  superiority  of  one 
over  the  other  is  to  be  determined  is  that  which  is  ex- 
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pressed  in  the  authorities  cited,  that  the  court  which 
first  obtains  jurisdiction  of  the  subject  and  parties 
must  have  the  right  to  proceed  to  judgment.  Having 
first  acquired  possession  of  the  subject,  it  cannot  be 
rightly  ousted  by  subsequent  proceedings  in  another 
court  having  no  supervising  or  appellate  authority.  If 
the  time  of  the  rendition  of  the  judgment  independent- 
ly of  the  commencement  of  the  suit  were  to  be  the  test, 
the  superiority  of  judgment,  as  counsel  well  observe, 
would  depend  on  mere  accident,  or  circumstances  be- 
yond the  power  of  the  court  or  parties,  as  one  court 
may  have  a  large  calendar  and  be  blocked  up  with  bus- 
iness, creating  great  delay  in  the  disposition  of  causes, 
while  the  other  court  may  have  few  causes,  and  those 
of  minor  importance,  and  thus  be  enabled  to  speedily 
dispose  of  them.  It  would  give  the  latter  court  pre- 
eminence because  it  is  enabled  from  paucity  of  cases 
to  dispose  of  its  calendar  at  an  earlier  day,  and  might, 
as  suggested,  tend  to  an  unseemly  scramble  of  liti- 
gants to  speed  cases  in  the  respective  courts:of  their 
preference. 

The  exceptions  to  the  doctrine  that  priority  of  ju- 
risdiction controls  priority  of  decision  to  which  we 
have  referred,  and  to  which  our  attention  has  been 
called  by  counsel  of  the  defendants,  will  be  found  on 
examination  to  range  themselves  under  two  classes: 
First — Where  the  same  plaintiff  has  asked  in  the  dif- 
ferent suits  a  determination  of  the  same  matter;  as,  for 
instance,  where  different  obligations  are  issued  upon 
the  same  transaction,  which  is  attacked  in  each  suit 
as  fraudulent  and  illegal,  and  therefore  vitiating 
the  several  obligations;  or,  where  the  jurisdiction  of  a 
court  of  equity  as  well  as  a  court  of  law  is  invoked  by 
him  with  reference  to  the  matter.  Of  course  a  decis- 
ion first  rendered  in  either  suit  may  be  pleaded  in  the 
others — the  plaintiff  must  abide  the  adjudication  which 
he  has  sought;  and  Second — Where  the  cases  are  upon 
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contracts  or  obligations  which  from  their  nature  are 
merged  in  the  judgment  rendered,  the  subject  upon 
which  the  first  suit  is  founded  having  thus  ceased  to 
exist. 

The  cases  of  Duffy  vs.  Lytle,  5  Watts,  120;  Rogers  vs. 
Odell  39  N.  H.,  452;  Child  vs.  Powder  Works,  45  N.  H., 
547;  Sank  of  U.  S.  vs.  Merchants  Bank,  7  Gill,  415,  and 
Westcott  vs.*  Edmunds,  68   Pa.   St.,  34,  fall  under  one 
or     the     other     of     these     classes.     The     language 
quoted     from    Buck     vs.      Colbath    (3     Wall.,     345), 
was   used   as    explanatory    of    the    general    doctrine 
that   in   examining    into    the    exclusive    character   of 
the    jurisdiction   of   a   court,    we   must   have   regard 
to  the  nature  of  the  remedies,   the  character  of  the 
relief  sought,  and  the  identity  of   the   parties  in  the 
different    suits.      The    illustration  given  of   a  party 
suing   in  a  court  of  chancery  to  foreclose  his  mort- 
gage, and  in  a  court  of  law  to  recover  judgment  on  his 
notes,  and  in  another  court  of  law  in  an  action  of  eject- 
ment to  recover  the  possession  of  the  land  would  have 
brought  the  supposed  case,   if  a  real  one,  under  the 
first  class  of  exceptions  stated  above,  where  a  decree 
first  rendered  in  either  suit  upon  the  same  point,  could 
have  been  pleaded  as  conclusive  in  the  others.    In  the 
Tubal  Cain  case  (9  Fed.  E.,  834),  the  judgment  of  the 
state  court  pleaded  in  the  United  States  district  court 
was  recovered  in  the  prior  action,  and  the  circuit  court 
stayed  its  proceedings  to  await  the  determination  of  an 
appeal  from  the  judgment.  The  other  authorities  cited 
do  not  seem  to  us,  after  careful  consideration,  to  be 
entitled  to  any  weight  upon  the  question  presented. 

The  case  at  bar  is  not  within  either  of  the  ex- 
cepted  classes.  The  plaintiff  has  not  invoked  the 
jurisdiction  of  the  state  court  ;  and  the  alleged 
marriage  contract  is  not  one  which  in  any  sense 
of  the  rule  was  merged  or  could  be  merged  in  the 
judgment,  any  more  than  a  deed,  upon  which  title  to 
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real  estate  is  asserted,  is  merged  in  a  judgment  in 
ejectment  for  the  possession  of  the  property.  It 
was  as  much  an  outstanding  and  existing  con- 
tract after  the  judgment  of  the  state  court  as 
before,  and  was  equally  available  for  all  pur- 
poses. But  aside  from  this,  the  doctrine  of  the 
excepted  cases  can  have  no  application  to  cases 
instituted  in  a  federal  court  by  a  citizen  of  another 
state,  so  as  to  give  paramount  authority  to  a  judg- 
ment of  a  state  court  in  a  suit  subsequently  com- 
menced against  him,  without  defeating  a  most  impor- 
tant right  conferred  upon  him  by  the  Constitution  and 
laws  of  the  United  States — a  result  which  can  in  no 
manner  be  accomplished  either  directly  or  indirectly. 
(See  Suydam  vs.  Broadnax,  14  Peters,  67,  and  Payne 
vs.  Hook,  7  Wall., 430.) 

It  is  true  that  in  the  decision  of  the  case  Judge 
Deady  expressed  his  opinion  to  the  effect  that  as  the 
validity  and  genuineness  of  the  declaration  of  marriage 
were  invoked  in  the  state  court,  its  determination 
would  be  conclusive,  and  estop  the  plaintiff  in  this 
court  to  show  the  contrary,  if  it  had  not  been  obvia- 
ted by  the  appeal  from  the  judgment.  We  do  not  con- 
cur with  the  learned  judge  in  this  view,  for  reasons  al- 
ready stated ;  but,  assuming  it  to  be  sound,  we  agree 
with  him  that  the  effect  of  the  appeal  was  to  prevent 
the  judgment  from  becoming  final,  and  to  destroy  its 
efficacy  as  evidence.  By  the  act  of  Congress  the  judg- 
ment could  only  have  such  faith  and  credit  given  to  it 
as  it  has  by  law  or  usage  in  the  courts  of  the  state  ; 
and  by  the  law  of  the  state  its  operation  as  evidence  is 
superseded  by  an  appeal.  The  code  provides  that  when 
an  appeal  is  perfected  ' '  it  stays  all  further  proceed- 
ings in  the  court  below  upon  the  judgment  or  order 
appealed  from,  or  upon  the  matters  embraced  there- 
in," and  also  that  "an  action  is  deemed  to  be 
pending  from  the  time  of  its  commencement  until  its 
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final  determination  upon  appeal,  or  until  the  time  for 
appeal  has  passed,  unless  the  judgment  is  sooner  sat- 
isfied." Such  is  the  express  language  of  the  code. 
(Sees.  946  and  1049.)  And  as  the  district  judge  ob- 
serves, these  provisions  are  in  conformity  with  the 
\&w  previously  existing,  according  to  which  an  appeal 
not  only  stayed  the  execution  of  a  judgment,  but  sus- 
pended its  operation  for  all  purposes.  Thus  in  Wood- 
bury  vs.  Bowman  (13  Cal.,  634),  which  was  decided 
before  the  adoption  of  the  code,  the  record  of  a 
judgment  from  which  an  appeal  was  pending  was 
offered  in  evidence  and  rejected,  and  the  court  in  af- 
firming the  ruling  said:  "  We  think  it  was  properly  re- 
jected; the  appeal  having  suspended  the  operation 
of  the  judgment  for  all  purposes,  it  was  not  evidence 
in  the  questions  at  issue,  even  between  the  parties  to 
it."  And  in  Murray  vs.  Green  (64  Cal.,  369),  decided 
since  the  adoption  of  the  code,  the  record  of  a  judg- 
ment in  a  case  then  on  appeal  was  offered  in  evidence 
and  rejected;  and  the  court  in  sustaining  the  decision 
said  that  while  the  appeal  was  pending  "  the  operation 
of  that  judgment  for  all  purposes  was  suspended,  and 
it  was  not  admissible  in  evidence  in  any  controversy 
between  the  parties." 

The  circuit  judge  did  not  concur  with  the  district 
judge  as  to  what  would  be  the  effect  of  the  judgment 
in  the  state  court,  if  it  were  final,  observing  that  it  was 
unnecessary  to  determine  that  question,  and  that  he 
reserved  his  opinion  upon  it  until  it  should  properly 
arise  for  judical  determination,  and  until  an  opportun- 
ity was  had  for  its  full  discussion  and  mature  considera- 
tion. But  the  circuit  judge  did  concur  with  the 
district  judge  as  to  the  effect  of  the  appeal  in  destroy- 
ing the  judgment  of  the  state  court  as  evidence  of  any 
kind  in  the  federal  court.  It  was  of  no  avail,  therefore, 
when  pleaded  as  an  estoppel;  it  was  not  evidence  of 
the  truth  of  the  matte'rs  found,  much  less  conclusive 
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evidence.  The  ruling  of  the  circuit  court  in  refusing 
its  consideration  was  therefore  correct  at  the  time;  and 
if  correct  then,  it  could  not  become  erroneous  by  any 
subsequent  event.  The  affirmance  of  the  judgment 
since  has  no  retroactive  operation  so  as  to  make  that 
ruling  bad  which  was  then  sound.  But  more  than  this, 
there  is  still  pending  an  appeal  to  the  supreme  court 
from  an  order  refusing  a  new  trial  in  the  state  court. 
The  judgment  therein  has  not  therefore  even  yet  be- 
come final;  it  does  not  yet  establish  as  between  the 
parties  the  verity  of  the  findings.  In  the  recent  case 
of  Gillmore  vs.  Central  Ins.  Co.  in  the  supreme  court  of 
this  state  (65  Gal.,  65,  66),  the  effect  of  a  pending  mo- 
tion for  a  new  trial  upon  the  finality  of  a  judgment  was 
considered.  There  a  stipulation  had  been  made  that 
all  proceedings  should  be  stayed  until  final  judgment 
and  decision  in  another  action.  It  was  contended  that 
the  judgment  in  that  action  had  become  final  within 
the  meaning  of  the  stipulation  after  a  year  had  elapsed 
from  its  entry  without  an  appeal  being  taken  from  it. 
There  was  pending  a  motion  for  a  new  trial,  and  the 
court  said:  "Although  no  appeal  had  been  taken  from 
the  judgment  within  the  statutory  time,  proceedings 
were  pending,  upon  a  motion  made  by  the  defendant 
in  the  case,  to  vacate  the  judgment  and  grant  a  new 
trial.  That  motion  subjected  the  judgment  to  be  re- 
viewed, and  made  it  liable  to  be  set  aside.  The  judg- 
ment was  therefore  not  final,  in  the  sense  of  the  stipula- 
tion as  to  the  right  of  the  parties  affected  by  it,  and 
could  not  become  so  until  the  motion  for  a  new  trial 
had  been  disposed  of.  (Hills  vs.  Sherivood,  33  Cal., 
474.)  While  proceedings  are  pending  for  the  review 
of  a  judgment,  either  on  appeal  or  motion  for  a  new 
trial,  the  litigation  on  the  merits  of  the  case  between 
the  parties  is  not  ended,  and  until  litigation  on  the 
merits  is  ended,  there  is  no  finality  to  the  judgment,  in 
the  sense  of  a  final  determination  of  the  rights  of  the 
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parties,  although  it  has  become  final  for  the  purpose 
of  an  appeal  from  it."  (See  also  Fulton  vs.  Hanna,  40 
Oal.,  278.) 

It  remains  to  consider  the  further  objections  of  the 
defendants  that  the  priority  of  jurisdiction  of  the  fed- 
eral court  was  waived  by  the  stipulation  to  remand  the 
case  originally  commenced  in  the  state  court  from  the 
federal  court,  to  which  it  had  been  removed,  back  to 
the  state  court;  that  the  failure  to  present  to  the  state 
court  the  judgment  of  the  federal  court,  was  an  aban- 
donment of  its  protection;  and  that  the  execution  of 
the  decree  in  the  federal  court  by  injunction  against 
prosecuting  proceedings  under  the  judgment  of  the 
state  court  is  forbidden  by  the  act  of  congress  prohib- 
iting the  issue  of  an  injunction  to  stay  proceedings  in 
a  state  court  except  in  cases  of  bankruptcy.  (E.  S. 
Sec.  720.) 

The  alleged  waiver  of  priority  of  jurisdiction  by  the 
federal  court  because  of  the  consent  of  parties  to  re- 
mand the  case  commenced  in  the  state  court  back  to 
it,  after  its  removal,  was  considered  on  the  argument 
in  the  original  suit  and  held  to  be  without  force.  A 
statement  of  the  circumstances  of  the  remanding  is 
sufficient  answer  to  the  position.  The  case  commenced 
in  the  state  court  by  the  alleged  wife  Sarah  Althea 
against  Sharon,  praying  that  her  alleged  marriage  be 
declared  legal  and  valid  and  then  that  a  divorce  be  de- 
creed, was  removed  on  the  application  of  the  defendant 
therein  to  the  federal  court  on  the  supposition  that  he 
had  a  right  to  have  it  heard  there.  The  plaintiff  there- 
in denied  that  right,  on  the  ground  that  the  subject 
matter  being  an  action  for  a  divorce  was  not  within 
the  jurisdiction  of  the  court,  and  moved  to  remand  it 
back  to  the  state  court.  The  defendant's  counsel  ap- 
pears to  have  come  to  the  conclusion  that  her  motion 
would  be  granted,  and  instead  of  waiting  for  the  order 
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of  the  federal  court  to  that  effect  consented  that  the 
case  might  be  remanded — and  that  is  all  there  is  of 
the  alleged  waiver.  The  consent  waived  no  rights  of 
priority  by  the  original  suit;  nor  in  any  respect  affected 
its  position.  It  would  be  strange  if  the  remanding  of 
one  action  by  consent,  should  change  or  affect  in  any 
degree  the  jurisdiction  of  the  court  over  another  and 
different  action,  to  which  the  consent  made  no  refer- 
ence. 

The  position  that  the  protection  of  the  decree  of 
the  federal  court  was  waived  because  the  attention  of 
the  state  court  was  not  called  to  it,  either  on  the  mo- 
tion for  a  new  trial,  or  on  the  argument  of  the  appeal 
in  the  supreme  court,  merits  careful  consideration. 
There  is  not,  and  certainly  ought  not  to  be,  anything 
so  unseemly  as  rivalry  and  contention  between  the 
courts  of  the  state  and  the  courts  of  the  United  States. 
Both  have  large  and  responsible  duties  in  the  admin- 
istration of  justice  for  the  American  people,  and  we 
are  sure  that  neither  has  any  desire  to  encroach  upon 
the  jurisdiction  and  rightful  authority  of  the  other. 
And  yet  as  both  courts  have  on  many  subjects  concur- 
rent jurisdiction,  it  will  sometimes  happen  that  there 
will  be  a  conflict  of  decision  between  them,  and  then  a 
proper  respect  for  each  other  will  induce  both  to  seek 
a  solution  consistent  with  the  just  rights  of  the  parties. 
We  think,  therefore,  it  would  have  been  a  proper  pro- 
ceeding for  the  plaintiff  in  the  original  suit — the  de- 
fendant in  the  state  court — to  have  called  the  atten- 
tion of  that  court,  and  of  the  supreme  court  of  the 
state  in  some  formal  way  to  the  decision  and  decree 
of  the  federal  court — not  for  the  purpose  of  changing 
any  alleged  rulings  had  in  the  state  courts,  but  in  or- 
der to  secure  a  stay  therein  of  all  further  proceedings 
in  them.  The  whole  controversy  in  the  state  court 
rested  upon  the  alleged  validity  of  the  marriage  con- 
tract, and  this  fact  is  fully  set  forth  in  its  findings.  The 
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decree  in  the  federal  court  adjudged  that  contract  to 
be  a  forgery,  and  ordered  its  surrender  and  cancellation. 
If  this  decree  be  a  final  one,  and  the  court  had 
jurisdiction  to  render  it,  there  can  be  no  doubt  that  it 
should,  when  presented  to  the  state  courts,  stay  all 
proceedings  therein.  Those  courts  would  only  be 
called  upon  to  give  full  faith  and  credit  to  it, 
not  to  reverse  or  review  any  of  their  rulings,  but 
to  act  upon  a  fact,  conclusive  of  the  case,  for  the  first 
time  brought  to  their  attention.  They  would  only  be 
called  upon  to  do  what  they  would  do  upon  official  no- 
tice to  them  of  any  other  fact  which  would  conclude  a 
pending  controversy.  If,  for  example,  there  should  be 
brought  to  a  nisi  prius  court  after  a  conviction  of  an 
accused  party  of  murder,  or  before  the  supreme  court 
of  the  state  on  appeal  from  the  judgment,  official 
notice  that  the  convict  had  been  pardoned  subsequent 
to  the  conviction,  the  nisi  prius  court  would  not  there- 
upon grant  a  new  trial,  or  the  supreme  court  reverse 
the  judgment,  but  both  courts  might  properly  be 
called  upon  to  stay  all  proceedings  upon  the  convic- 
tion— and  an  order  to  that  effect,  reciting  the  pardon, 
might  be  made.  So,  too,  if  whilst  argument  is  going 
on  upon  the  appeal,  the  supposed  murdered  man 
should  walk  into  court  and  present  himself,  I  think 
the  court,  though  it  might  find  no  error  in  the  ruling 
of  the  lower  court,  would  readily  find  a  way  to  stay 
execution  of  the  judgment,  upon  reciting  the  personal 
appearance  of  the  supposed  murdered  man.  So  we 
think  the  decree  of  the  federal  court  might  have 
been  officially  presented  to  the  state  courts,  and  a  stay 
of  proceedings  in  the  action  there  asked.  But  it  was 
not  obligatory  upon  the  defendant  in  the  state  courts 
to  present  to  them  the  federal  decree.  He  might 
think  proper  to  await  the  final  action  of  those  courts, 
and  if  the  judgment  of  the  superior  court  should 
be  ultimately  sustained,  present  the  federal  decree 
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to  stay  its  enforcement.  He  might  very  well  have 
deemed  it  wise  to  wait  until  the  time  to  appeal  from 
the  federal  decree  had  expired  before  calling  upon 
the  state  courts  to  give  effect  to  it  in  proceedings  be- 
fore them.  The  time  to  appeal  did  not  expire  until 
the  15th  of  January,  1888,  after  the  motion  for  a  new 
trial  had  been  heard  in  the  lower  court,  and  the 
appeal  had  been  heard  and  submitted  in  the  supreme 
court.  The  decree  was  entered  as  of  September  29th, 
1885,  and  was  as  effectual  for  all  purposes  as  if  it  had 
been  announced  on  that  day,  except  where  the  rights 
of  others  may  have  been  prejudiced  thereby;  and  to 
prevent  such  prejudice  in  shortening  the  time  to 
appeal,  it  must  be  deemed  to  have  commenced  running 
only  from  the  date  of  its  actual  entry. 

There  was  no  effective  appeal  from  the  decree  in  the 
federal  court  taken  during  the  statutory  period.  There 
was  an  attempt  by  the  defendant  to  appeal,  and 
an  order  was  made  allowing  an  appeal,  but  as  this  was 
before  the  case  was  revived  the  order  was  improvi- 
dently  made  and  was  without  any  efficacy.  Where  a 
suit  has  abated  by  the  death  of  the  plaintiff  after 
judgment,  no  appeal  can  be  taken  by  the  defendant 
until  the  case  is  revived.  (McClane  vs.  Boon,  6  Wall., 
244.) 

The  decree  of  the  federal  court  when  revived  may  be 
used  to  stay  any  attempted  enforcement  of  the  judg- 
ment of  the  state  court.  The  case  of  Boynton  vs.  Ball 
(121  U.  S.,  462),  is  illustrative  of  this  doctrine,  and 
has  a  direct  bearing  upon  the  question.  There  a  party 
who  had  filed  a  petition  for  the  benefit  of  the  bankrupt 
law,  was  sued  for  a  debt  in  a  state  court  of  Illinois. 
Although  he  could  have  applied,  under  the  Act  of  Con- 
gress, to  the  state  court  for  a  stay  of  proceedings 
until  the  disposition  of  his  petition  in  bankruptcy,  he 
made  no  application  of  the  kind,  and  judgment  passed 
against  him  there.  When  he  subsequently  obtained 
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his  discharge  in  bankruptcy,  he  presented  it  to  that 
court  and  moved  for  a  perpetual  stay  of  execution  on 
its  judgment.  The  motion  was  denied,  and  the 
supreme  court  of  the  state  affirmed  the  ruling.  The 
case  was  then  taken  on  writ  of  error  to  the  supreme 
court  of  the  United  States,  where  the  judgment  of  the 
supreme  court  of  Illinois  was  reversed.  After  citing 
the  section  of  the  bankrupt  act  giving  the  right  of  the 
party  to  stay  proceedings  in  the  state  courts,  the 
supreme  court  of  the  United  States  said:  "  The  whole 
section  is  also  clearly  impressed  with  the  idea  that  this 
is  a  provision  primarily  for  the  benefit  of  the  bank- 
rupt, that  he  may  be  enabled  to  avoid  being  harassed 
in  both  courts  at  the  same  time  with  regard  to  such 
debt.  It  is  therefore  a  right  which  he  may  waive. 
He  may  be  willing  that  the  suit  shall  proceed  in  the 
state  court  for  many  reasons;  first,  because  he  is 
not  sure  that  he  will  ever  obtain  his  discharge  from 
the  court  in  bankruptcy,  in  which  case  it  would  do  him 
no  good  to  delay  the  proceedings  at  his  expense  in  the 
state  court;  in  the  second  place,  he  may  have  a  de- 
fense in  the  state  court  which  he  is  quite  willing  to 
rely  upon  there,  and  to  have  the  issue  tried;  in  the 
third  place,  he  may  be;  very  willing  to  have  the 
amount  in  dispute  liquidated  in  that  proceeding,  in 
which  case  it  becomes  a  debt  to  be  paid  pro  rata  with 
his  other  debts  by  the  assignee  in  bankruptcy.  If 
for  any  of  these  reasons,  or  for  others,  he  permits  the 
case  to  proceed  to  judgment  in  the  state  court,  by  fail- 
ing to  procure  a  stay  of  proceedings  under  the  provis- 
ions of  this  section  of  the  bankrupt  law,  or  the  assignee 
in  bankruptcy  does  not  intervene  as  he  may  do,  Hill 
v.  Harding,  107  U.  S.  631,  he  does  not  thereby  for- 
feit his  right  to  plead  his  final  discharge  in  bank- 
ruptcy, if  he  shall  obtain  it,  at  any  appropriate  stage 
of  the  proceedings  against  him  in  the  state  court. 
And  if,  as  in  the  present  case,  his  final  discharge  is 
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not  obtained  until  after  judgment  has  been  rendered 
against  him  in  the  state  court,  he  may  produce  that 
discharge  to  the  state  court  and  obtain  the  stay  of  ex- 
ecution which  he  asks  for  now." 

The  failure  to  present  the  decree  to  the  state  courts 
did  not,  therefore,  in  our  opinion,  lessen  its  efficacy 
and  will  not  prevent  it  when  revived  from  being  here- 
after presented  to  them,  and  does  not  impair  in  any 
respect  the  power  of  this  court  to  enforce  its  execu- 
tion. 

The  prohibition  against  the  issue  of  an  injunction 
by  a  court  of  the  United  States  to  stay  proceedings  in 
a  state  court,  is  found  in  section  5  of  the  Act  of  March 
2,  1793,  I  Stat.  334,  and  has  been  continued  in  force 
ever  since.  It  is  now  contained  in  section  720  of  the 
revised  statutes,  with  an  exception  relating  to  proceed- 
ings in  bankruptcy,  and  is  as  follows:  "The  writ  of 
injunction  shall  not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in  any  court  of  a 
State,  except  in  cases  where  such  injunction  may  be 
authorized  by  any  law  relating  to  proceedings  in  bank- 
ruptcy." Notwithstanding  the  very  general  terms  of 
the  prohibition,  with  the  single  exception  mentioned, 
it  has  been  settled  that  it  does  not  apply  where  the 
federal  court  has  first  obtained  jurisdiction,  or  where 
the  state  court  having  first  obtained  jurisdiction  the 
case  has  been  removed  to  the  federal  court.  In  such 
cases  the  federal  court  may  restrain  all  proceedings  in 
a  state  court  which  would  have  the  effect  of  defeating 
or  impairing  its  jurisdiction.  It  extends  only  to  cases 
in  which  the  jurisdiction  of  the  state  court  has  first 
attached;  with  its  proceedings  then  no  federal  court 
can  interfere  by  injunction. 

InFisk  vs.  The  Union  Pacific  Railroad  Co.  (lOBlatch- 
ford,  520),  the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York  issued  an  injunction 
restraining  that  corporation  from  taking  any  steps  in  a 
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state  court  to  procure  its  own  dissolution,  and  the  effect 
of  the  statute  in  question  was  considered.  Judge 
Blatchford,  now  one  of  the  justices  of  the  supreme 
court,  in  deciding  the  case  said:  "The  provision  of 
section  5  of  the  Act  of  March  2d,  1793,  (1  U.  S.  Stat.  at 
Large,  334,  335),  that  a  writ  of  injunction  shall  not  be 
granted  to  stay  proceedings  in  any  Court  of  a  State, 
has  never  been  held  to  have,  and  cannot  properly  be 
construed  to  have,  any  application  except  to  proceed- 
ings commenced  in  a  Court  of  a  State  before  the  pro- 
ceedings are  commenced  in  a  Federal  Court.  Other- 
wise, after  suit  brought  in  a  Federal  Court,  a  party 
defendant  could,  by  resorting  to  a  suit  in  a  State  Court, 
defeat,  in  many  ways,  the  effective  jurisdiction  and 
action  of  the  Federal  Court,  after  it  had  obtained  full 
jurisdiction  of  person  and  subject  matter.  Moreover, 
the  provision  of  the  Act  of  1793  must  be  construed  in 
connection  with  the  provision  of  section  14  of  the  Act 
of  September  24th,  1789,  (1  U.  S.  Stat.  at  Large,  81, 
82),  that  the  Federal  Courts  shall  have  power  to  issue 
all  writs  which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions.  It  may  properly  be 
considered  as  necessary  for  the  continued  exercise  of 
the  jurisdiction  of  this  Court  over  the  corporation  in 
question,  that  it  should  be  restrained  from  taking  steps, 
in  a  State  Court,  to  put  itself  out  of  existence." 

In  Wagner  vs.  Drake,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Iowa  (31  Fed. 
Rep.,  851),  the  question  raised  was  as  to  the  pow- 
er of  the  court  to  restrain  proceedings  in  a  state 
court,  after  the  action  had  been  removed  to  it,  and 
though  it  was  held  that  the  facts  of  the  particular 
case  did  not  authorize  the  injunction,  the  power  of  the 
federal  court  to  restrain  such  proceedings  where  irre- 
parable injury  would  follow  a  refusal  of  the  writ,  was 
fully  recognized.  In  deciding  the  case  the  court  said: 
"An  injunction  in  such  case  by  the  federal  court  re- 
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straining  the  parties  before  it  from  proceeding  else- 
where, is  no  injunction,  within  the  spirit  and  intent  of 
the  statute  staying  proceedings  in  a  state  court,  be- 
cause after  removal  there  is  no  proceeding  left  in  the 
state  court,  and  no  jurisdiction  to  be  interfered  with. 
If,  after  removal,  a  party  could  continue  or  renew  his 
litigation  in  the  state  court,  the  whole  purpose  of  the 
removal  might  be  defeated." 

The  doctrine  of  these  cases  has  been  affirmed 
by  the  supreme  court  of  the  United  States.  In 
French,  Trustee,  vs.  Hay  (22  Wall.,  250),  that  court 
held  that  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Virginia  rightfully  enjoined 
proceedings  in  a  suit  in  a  court  of  Pennsylvania, 
founded  upon  a  decree  rendered  in  a  suit  in  a  court 
of  Virginia,  which  had  been  properly  removed  to 
the  circuit  court.  In  deciding  the  case  the  supreme 
court,  speaking  by  Mr.  Justice  Swayne,  said:  "The  pro- 
hibition in  the  Judiciary  Act  against  the  granting  of  in- 
junctions by  the  courts  of  the  United  States  touching 
proceedings  in  State  courts  has  no  application  here. 
The  prior  jurisdiction  of  the  court  below  took  the  case 
out  of  the  operation  of  that  provision." 

In  Dietzsch  vs.  Huidekoper  (103  U.  S.,  494),  it  ap- 
peared that  an  action  of  replevin  had  been  commenced 
in  a  state  court  of  Illinois,  which  was  removed  to  the 
circuit  court  of  the  United  States  for  that  district. 
Notwithstanding  the  removal,  a  writ  for  the  return  of 
the  property  was  issued  by  the  state  court,  which  the 
plaintiffs  in  the  replevin  suit  refused  to  obey. 
An  action  was  then  brought  against  them  and  their 
sureties  on  the  replevin  bond.  They  thereupon  tiled  a 
bill  in  the  United  States  circuit  court  in  which  they 
prayed  an  injunction  to  restrain  the  prosecution  of  any 
suit  upon  the  bond.  An  injunction  was  issued,  and 
the  supreme  court  held  that  it  was  properly  granted, 
observing  that  "A  court  of  the  United  States  is  not 
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prevented  from  enforcing  its  own  judgments  by  the 
statute  which  forbids  it  to  grant  a  writ  of  injunction  to 
stay  proceedings  in  a  State  court." 

It  is  essential  to  the  due  administration  of  justice  in 
the  federal  courts  that  they  have  full  power  to  issue  all 
process  necessary  for  the  exercise  of  their  jurisdiction, 
and  such  power  is  in  explicit  terms  conferred  by  statute 
upon  them.  When,  therefore,  jurisdiction  over  a  sub* 
ject  matter  has  first  attached  in  a  federal  court,  it 
must  be  able  to  issue  all  such  orders  and  process  as 
may  be  essential  to  give  effect  to  that  jurisdiction. 
State  courts  subsequently  taking  jurisdiction  over  the 
same  subject  must  exercise  it  in  subordination  to  the 
determination  of  the  federal  court. 

We  have  thus  gone  over  with  as  much  care  as  we 
have  been  able  to  give,  the  several  obj -Actions  of  coun- 
sel to  the  jurisdiction  of  the  circuit  court  of  the 
United  States  to  render  the  decree  in  the  original  suit 
of  Sharon  vs.  Hill;  and  we  have  no  doubt  of  its  com- 
plete and  paramount  jurisdiction  over  the  subject 
matter  of  the  suit,  and  to  render  the  decree  entered. 
That  decree  was  reached  after  an  exhaustive  exmina- 
tion  of  the  proofs  in  the  case  as  shown  by  the  elaborate 
opinions  of  the  judges.  Although  there  are  some  doc- 
trines announced  in  the  leading  opinion  to  which  we 
do  not  assent,  and  to  one  of  which  we  have  already  re- 
ferred, no  one,  we  think,  with  a  clear  judgment,  unaf- 
fected by  passion,  can  read  and  study  its  masterly 
analysis  and  presentation  of  the  testimony  without 
being  convinced  that  the  court  had  abundant  reasons 
for  its  conclusions.  The  learned  counsel  for  the  defend- 
ants for  once,  contrary  to  his  general  habit,  has  been 
led  by  his  zeal  beyond  the  limits  of  proper  discussion 
in  declaring  to  the  court  which  rendered  the  decree 
that  it  is  "an  ineffective,  inoperative,  unenforceable 
pronunciamento."  Being  upon  the  matters  embraced 
by  it,  in  our  judgment,  binding  and  conclusive,  it  must 
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be  enforced  in  all  its  parts  until  the  only  tribunal  in 
this  country  which  can  control  and  stay  it  —  the 
supreme  court  of  the  United  States — has  determined 
otherwise.  That  tribunal  is  lifted  far  above  all  preju- 
dices, passions  and  attachments,  and  will  adjudge  with- 
out any  such  influences  what  is  just  and  right  in  the 
controversy,  so  far  as  that  is  attainable  in  our  system 
of  government. 

We  have  endeavored  to  discuss  the  questions  pre- 
sented purely  as  legal  questions  without  reference  to 
or  comment  upon  the  evidence  in  the  cases;  yet  as 
counsel  have  referred  to  the  different  manner  in  which 
the  testimony  was  given  in  the  two  courts — that  in  the 
state  court  by  the  witnesses  in  open  court,  and  that  in 
the  federal  court  by  depositions  before  an  examiner  in 
chancery — as  though  for  this  reason  the  conclusions  of 
the  state  court  were  entitled  to  greater  consideration 
than  those  of  the  federal  court :  we  have  read  with  care 
the  opinion  of  the  state  court.  The  testimony  is  such 
that  weight  is  to  be  attached  to  it  more  from  its  charac- 
ter and  intrinsic  nature  than  from  the  manner  in  which 
it  was  given.  The  great  question  in  both  was  the 
genuineness  of  ,the  alleged  marriage  contract — the  hold- 
er, Sarah  Althea,  affirming  its  genuineness,  and  the 
alleged  signer,  William  Sharon,  asseverating  its  forgery. 
Both  have  accompanied  their  statements  with  their 
oaths.  Both  have  not  testified  to  the  truth;  there  is 
falsehood  on  one  side  or  the  other.  The  burden  of 
proof  was  on  her,  and  the  learned  judge  of  the  state 
court  often  speaks  of  testimony  offered  by  her  in  terms 
of  condemnation.  In  one  passage  he  says  of  certain 
testimony  given  by  her:  "  This  is  unimportant,  except 
that  it  shows  a  disposition  which  crops  out  occasion- 
ally in  her  testimony  to  misstate  or  deny  facts  when  she 
deems  it  of  advantage  to  her  case."  Again,  with  respect 
to  alleged  introductions  of  her  to  several  persons  as 
the  wife  of  Sharon,  the  judge  says:  ' 'Plain tiff's  testi- 
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mony  as  to  these  occasions  is  directly  contradicted  ; 
and  in  my  judgment  her  testimony  as  to  these  matters 
is  wilfully  false,"  As  to  her  testimony  that  she  ad- 
vanced to  Sharon  in  the  early  part  of  her  acquaintance 
$7,500,  the  judge  says:  "This  claim,  in  my  judgment, 
is  utterly  unfounded.  No  such  advance  was  ever 
made."  Again,  the  court  said:  "  The  plaintiff  claims 
that  the  defendant  wrote  her  notes  at  different  times 
after  her  expulsion  from  the  Grand  Hotel.  If  such 
notes  were  written,  it  seems  strange  that  they  have  not 
been  preserved  and  produced  in  evidence.  I  do  not 
believe  she  received  any  such  notes."  Again,  a  docu- 
ment purporting  to  be  signed  by  Sharon  was  produced 
by  her,  explaining  why  she  was  sent  from  the  Grand 
Hotel  in  the  fall  of  1881,  and  also  acknowledging  that 
the  money  he  was  then  paying  her  was  part  of  $7,500  she 
had  placed  in  his  hands.  The  production  of  the  paper 
for  inspection  was  vigorously  resisted,  but  it  was  final- 
ly produced.  At  a  subsequent  period,  when  called  for 
it  could  not  be  found.  Of  this  paper  the  judge  said: 
"Among  the  objections  suggested  to  this  paper  as  ap- 
pearing on  its  face,  was  one  made  by  counsel  that  the 
signature  was  evidently  a  forgery.  The  matters  recited 
in  the  paper  are,  in  my  judgment,  at  variance  with 
the  facts  which  it  purports  to  recite.  Considering  the 
stubborn  manner  in  which  the  production  of  this  paper 
was  at  first  resisted,  and  the  mysterious  manner  of  its 
disappearance,  I  am  inclined  to  regard  it  in  the  light 
of  one  of  the  fabrications  constructed  for  the  purpose 
of  bolstering  up  plaintiff's  case.  I  can  view  the  paper 
in  no  other  light  than  as  a  fabrication." 

There  are  several  other  equally  significant  and  point- 
ed passages  expressive  of  the  character  of  the  testi- 
mony produced  in  support  of  her  case.  Of  what  she 
attempted,  the  judge  thus  speaks:  "  I  am  of  the  opin- 
ion that  to  some  extent  plaintiff  has  availed  herself  of 
the  aid  of  false  testimony  for  the  purpose  of  giving  her 


case  a  better  appearance  in  the  eyes  of  the  court  ;  but 
sometimes  parties  have  been  known  to  resort  to  false 
testimony,  where,  in  their  judgment,  it  would  assist 
them  in  prosecuting  a  lawful  claim.  As  I  understand 
the  facts  of  this  case,  that  was  done  in  this  instance." 
Notwithstanding  this  characterization  of  parts  of  her 
testimony,  the  genuineness  of  the  alleged  marriage 
contract  rests  to  a  great  extent  upon  her  testimony. 
It  would  seem  that  the  learned  judge  reached  his  con- 
clusions without  due  regard  to  a  principle  in  the  weigh- 
ing of  testimony,  as  old  as  the  hills,  and  which  ought 
to  be  as  eternal  in  the  administration  of  justice,  that 
the  presentation  knowingly  of  fabricated  papers,  or 
false  evidence,  to  sustain  the  story  of  a  party,  throws 
discredit  upon  his  whole  statement.  It  is  generally 
deemed  equivalent  to  an  admission  of  the  falsity  of  the 
whole  claim.  (Deering  vs.  Metcalf,  74  N.  Y. ,  501,  506; 
Chicago  City  Railway  Co.  vs.  McMahon,  103  111.,  485; 
Egan  vs.  Bowker,  5  Allen,  449;  Code  of  Civil  Pro., 
Sec.  2061;  Starkie  on  Evidence,  p.  873.) 

We  have  referred  to  the  opinion  of  the  state  judge 
merely  on  account  of  the  claim  that  his  conclusions,  be- 
cause he  had  the  witnesses  before  him,  and  because 
of  the  alleged  defective  machinery  for  taking  testimo- 
ny in  the  federal  courts,  are  entitled  to  more  consider- 
ation than  the  opposite  conclusions  reached  by  the 
federal  judges  after  a  most  thorough  and  exhaustive 
examination. 


The  judgment  of  this  court  is  that  the  demurrers  in 
both  cases  be  overruled;  that  in  the  first  case  the  origi- 
nal suit  of  William  Sharon  against  Sarah  Althea  Hill, 
now  Sarah  Althea  Terry,  and  the  proceedings  and 
final  decree  therein  stand  revived  in  the  name  of  .Fred- 
erick W.  Sharon  as  executor,  and  against  Sarah  Althea 
Terry  and  David  S.  Terry,  her  husband — the  said  ex- 
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ecutor  being  substituted  as  plaintiff  in  'the  place  of 
"William  Sharon,  deceased,  and  the  said  David  S.  Ter- 
ry being  joined  -as  defendant  with  his  wife,  so  as  to 
give  to  the  said  plaintiff  executor  as  aforesaid  the  full 
benefit,  rights  and  protection  of  said  final  decree,  and 
full  power  to  enforce  the  same  against  the  said  defend- 
ants at  all  times,  and  in  all  places  and  in  all  particu- 
lars. In  the  second  case,  that  of  Francis  G.  New- 
lands,  trustee,  and  others,  beneficiaries  under  the  trust 
deed,  the  defendants  will  have  leave  to  answer  until 
the  next  rule  day. 

Appropriate  orders  in  conformity  with  this  decision 
will  be  entered  in  the  respective  cases. 

We  concur:     SAWYEE,  Circuit  Judge. 
SABIN,  District  Judge. 


VTH?:^^ 

UJW          ITY' 


No.  30 


The  Terry  Contempt. 


No.  30 

The  Terry  Contempt. 


On  September  3,  1888,  while  the  Judges  of  the 
United  States  Circuit  Court,  holden  at  San  Fran- 
cisco, were  delivering  their  opinion  in  the  cases 
of  Frederick  W.  Sharon  against  David  S.  Terry 
and  wife,  and  Francis  G.  Newlands  and  others 
against  the  same  defendants,  Mrs.  Terry,  one  of 
the  defendants,  interrupted  Mr.  Justice  Field, 
who  was  reading  the  opinion,  and  was  guilty  of 
such  misbehavior  in  the  presence  of  the  Court 
that  the  Marshal  was  ordered  by  the  Court  to 
remove  her  from  the  court-room.  The  Marshal 
proceeded  to  execute  this  order,  when  he  was  as- 
saulted and  beaten  in  the  presence  of  the  Court 
by  Terry.  The  Deputy  Marshals  and  citizens 
present  promptly  laid  hold  of  Terry  and  re- 
strained further  violence  until  Mrs.  Terry  was 
taken  from  the  court-room.  When  this  was 
done,  Terry  was  allowed  to  leave  the  court-room. 
As  he  was  doing  so,  he  drew  a  bowie-knife  from 
his  bosom,  when  he  was  again  seized  by  deputy 
marshals  and  others,  in  the  corridor  of  the  court 
building  adjoining  the  court-room,  and  in  the 
struggle  ensuing  Terry's  knife  was  taken  from 
him. 


The  Judges  holding  the  Court  were  Hon. 
Stephen  J.  Field,  Circuit  Justice;  Hon.  Lorenzo 
Sawyer,  Circuit  Judge,  and  Hon.  George  M.  Sa- 
bin,  District  Judge.  Hon.  Ogden  Hoffman  was 
present  sitting  with  the  Judges,  but  merely  as  a 
spectator. 

As  soon  as  the  disturbance  had  ceased,  the 
Judges  proceeded  with  the  delivery  of  their 
opinion,  after  which,  orders  were  made  adjudg- 
ing Mr.  and  Mrs.  Terry  guilty  of  contempt  and 
directing  their  imprisonment  as  a  punishment 
therefor. 

Subsequently,  on  September  12,  1888,  a  peti- 
tion was  presented  to  the  Court  by  Mr.  Terry 
requesting  a  revocation  of  the  order  committing 
him  to  prison,  and  on  September  17,  1888,  an 
opinion  was  delivered  by  Mr.  Justice  Field,  con- 
curred in  by  Judges  Sawyer  and  Sabin,  denying 
this  petition.  With  the  petition  and  opinion 
were  filed  affidavits  of  the  officers  of  the  court 
and  other  eye-witnesses  detailing  the  facts  of  this 
occurrence. 

The  following  pages  contain  copies  of  the  or- 
ders adjudging  Mr.  and  Mrs.  Terry  guilty  of  con- 
tempt and  awarding  punishment  therefor,  the 
petition  of  Mr.  Terry  for  clemency,  the  opinion 
of  the  Court  denying  this  petition  and  the  affi- 


davits  filed  with  the  petition  and  opinion,  also 
cuts  showing  the  actual  size  of  the  knife  drawn 
by  Terry,  and  of  a  pistol  which  Mrs.  Terry  had 
with  her  in  court,  which  she  carried  in  a  satchel 
as  described  in  the  affidavits. 


Order   Committing   D.  S.  Terry   for   Con- 
tempt. 

At  a  stated  term,  to  wit:  the  July  term,  A.  D.  1888, 
of  the  Circuit  Court  of  the  United  States  of  America, 
of  the  Ninth  Judicial  Circuit,  in  and  for  the  Northern 
District  of  California,  held  at  the  court-room  in  the 
City  and  County  of  San  Francisco,  on  Monday,  the  3d 
day  ot  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-eight. 

Present — The  Honorable  Stephen  J.  Field,  Asso- 
ciate Justice  of  the  Supreme  Court  of  the  United 
States;  the  Honorable  Lorenzo  Sawyer,  Circuit  Judge; 
the  Honorable  George  M.  Sabin,  United  States  District 
Judge,  District  of  Nevada. 

IN  THE  MATTER  OF  CONTEMPT) 

or 
DAVID  S.  TERRY.  J 

Whereas,  on  this  3d  day  of  September,  1888,  in  open 
Court,  and  in  the  presence  of  the  Judges  thereof,  to 
wit:  Hon.  Stephen  J.  Field,  Circuit  Justice,  pre- 
siding; Hon.  Lorenzo  Sawyer,  Circuit  Judge, 
and  Hon.  George  M.  Sabin,  District  Judge,  dur- 
ing the  session  of  said  Court  and  while  said  Court 
was  engaged  in  its  regular  business,  hearing  and  de- 
termining causes  pending  before  it,  one  Sarah  Althea 
Terry  was  guilty  of  misbehavior  in  the  presence  and 
hearing  of  said  Court;  and  whereas,  said  Court  there- 
upon duly  and  lawfully  ordered  the  United  States  Mar- 
shal, J.  C.  Franks,  who  was  then  present,  to  remove 
the  said  Sarah  Althea  Terry  from  the  court-room;  and 
whereas,  the  said  United  States  Marshal  then  and 
there  attempted  to  enforce  said  order,  and  then  and 
there  was  resisted  by  one  David  S.  Terry,  an  attorney 


of  this  Court,  who,  while  the  said  Marshal  was  at- 
tempting to  execute  said  order,  in  the  presence  of  the 
Court,  assaulted  the  said  United  States  Marshal,  and 
then  and  there  beat  him,  the  said  Marshal,  and  then 
and  there  wrongfully  and  unlawfully  assaulted  said 
Marshal  with  a  deadly  weapon,  with  intent  to  obstruct 
the  administration  of  justice  and  to  resist  such  United 
States  Marshal,  and  the  execution  of  the  said  order; 
and  whereas,  the  said  David  S.  Terry  was  guilty  of  a 
contempt  of  this  Court  by  misbehavior  in  its  presence, 
and  by  a  forcible  resistance  in  the  presence  of  the 
Court  to  a  lawful  order  thereof  in  the  manner  afore- 
said: 

Now,  therefore,  be  it  ordered  and  adjudged  by  this 
Court,  that  the  said  David  S.  Terry,  by  reason  of  said 
acts,  was  and  is  guilty  of  contempt  of  the  authority  of 
this  Court,  committed  in  its  presence  on  this  the  3d 
day  of  September,  1888.  And  it  is  further  ordered 
that  said  David  S.  Terry  be  punished  for  said  contempt 
by  imprisonment  for  the  term  of  six  months.  And  it  is 
further  ordered  that  this  judgment  be  executed  by  im- 
prisonment of  the  said  David  S.  Terry  in  the  County 
Jail  of  the  County  of  Alameda,  in  the  State  of  Califor- 
nia, until  the  further  order  of  this  Court,  but  not  to 
exceed  said  term  of  six  months. 

And  it  is  further  ordered  that  a  certified  copy  of 
this  order,  under  the  seal  of  the  Court,  be  process  and 
warrant  for  executing  this  order. 


Order  Committing  Sarah  Althea  Terry  for 
Contempt. 

At  a  stated  term,  to-wit,  the  July  term,  A.  D.  1888, 
of  the  Circuit  Court  of  the  United  States  of  America, 
of  the  Ninth  Judicial  Circuit,  in  and  for  the  Northern 


District  of  California,  held  at  the  court-room  in  the 
City  and  County  of  San  Francisco,  on  Monday,  the  3d 
day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-eight. 

Present:  The  Honorable  Stephen  J.  Field,  Associate 
Justice  of  the  Supreme  Court  of  the  United  States; 
the  Honorable  Lorenzo  Sawyer,  Circuit  Judge;  the 
Honorable  George  M.  Sabin,  United  States  District 
Judge,  District  of  Nevada. 

IN  THE  MATTER  OF  THE  CONTEMPT) 

OF 
SARAH  ALTHEA  TERRY.  ) 

Whereas,  on  this  3d  day  of  September,  1888,  in  open 
Court,  and  in  the  presence  of  the  Judges  thereof,  to- 
wit:  Hon.  Stephen  J.  Field,  Circuit  Justice,  presiding; 
Hon.  Lorenzo  Sawyer,  Circuit  Judge,  and  Hon. 
George  M.  Sabin,  District  Judge,  during  the  session 
of  said  Court,  and  while  said  Court  was  engaged  in 
its  regular  business  hearing  and  determining  causes 
pending  before  it,  the  said  Sarah  Althea  Terry  inter- 
rupted the  proceedings  of  said  Court  by  loud  and 
boisterous  language,  and  was  thereupon  by  said  Court 
ordered  to  be  silent  and  to  take  her  seat,  and  refused 
so  to  do,  but  continued  to  use  boisterous  and  insult- 
ing language,  and  asked  the  presiding  Justice  "how 
much  he  was  paid  for  his  opinion,"  and  then  and  there 
used  towards  the  Court  and  in  its  presence  other  con- 
temptuous and  scandalous  language;  and,  whereas,  the 
said  Court  then  and  there  made  an  order  that  the  said 
United  States  Marshal  remove  the  said  Sarah  Althea 
Terry  from  the  court-room  of  said  Court,  which  order 
the  said  Marshal  then  and  there  attempted  to  execute, 
and  which  said  order  made  in  her  presence  and 
hearing,  the  said  Sarah  Althea  Terry  resisted  then  and 
there  in  the  presence  of  the  Court;  and,  whereas,  the 
said  Sarah  Althea  Terry  was  thereby  guilty  of  a  con- 
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tempt  of  this  Court  by  misbehavior  and  in  its  presence 
and  by  a  resistance  in  its  presence  to  a  lawful  order 
thereof,  and  in  the  manner  aforesaid: 

Now,  therefore,  be  it  ordered  and  adjudged  by  this 
Court  that  the  said  Sarah  Althea  Terry,  by  reason  of 
the  acts  aforesaid,  was,  and  is  guilty  of  contempt  of 
the  authority  of  this  Court,  committed  in  its  presence 
on  this  3d  day  of  September,  1888;  and  it  is  further 
ordered  that  Sarah  Althea  Terry  be  punished  for  said 
contempt  by  imprisonment  for  the  term  of  thirty  days; 
and  it  is  further  ordered  that  this  judgment  be  exe- 
cuted by  the  imprisonment  of  the  said  Sarah  Althea 
Terry  in  the  County  Jail  of  the  County  of  Alameda, 
in  said  State  of  California,  until  the  further  order  of 
this  Court,  but  not  to  exceed  said  term  of  thirty  days. 

And  it  is  further  ordered  that  a  certified  copy  of  this 
order  under  the  seal  of  the  Court  be  the  process  and 
warrant  for  executing  this  order. 


Petition  of  D.  S.   Terry. 

In  the  Circuit  Court  of  the  United  States,  Ninth  Circuit, 
Northern  District  of  California. 


IN  THE  MATTER  OF  CONTEMPT) 

OF 
DAVID  S.  TERRY. 


To  THE  HONORABLE  CIRCUIT  COURT  AFORESAID  : 

The  petition  of  David  S.  Terry  respectfully  repre- 
sents : 

That  in  all  the  matters  and  transactions  occurring  in 
the  said  Court  on  the  3d  day  of  September,  inst.,  upon 
which  the  order  in  this  matter  was  based,  your  petioner 
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did  not  intend  to  say  or  do  anything  disrespectful  to 
said  Court,  or  to  the  Judges  thereof,  or  to  any  one  of 
them. 

That  when  petitioner's  wife,  the  said  Sarah  A. 
Terry,  first  arose  from  her  seat  and  before  she  uttered 
a  word,  your  petitioner  used  every  effort  in  his  power 
to  cause  her  to  resume  her  seat  and  remain  quiet,  and 
he  did  nothing  to  encourage  her  in  her  acts  of  indiscre- 
tion; when  this  Court  made  the  order  that  petitioner's 
wife  be  removed  from  the  court-room,  your  petitioner 
arose  from  his  seat  with  the  purpose  and  intention  of 
himself  removing  her  from  the  court-room  quietly  and 
peaceably,  and  he  had  no  intention  or  design  of  obstruct- 
ing or  preventing  the  execution  of  the  said  order  of  the 
Court ;  that  he  never  struck  or  offered  to  strike  the 
United  States  Marshal  until  the  said  Marshal  had  as- 
saulted himself,  and  had  in  his  presence  violently,  and 
as  he  believed,  unnecessarily  assaulted  petitioner's 
wife. 

Your  petitioner  most  solemnly  avers  that  he  neither 
drew  or  attempted  to  draw  any  deadly  weapon  of  any 
kind  whatever  in  said  court-room,  and  that  he  did  not 
assault  or  attempt  to  assault  the  United  States  Marshal 
with  any  deadly  weapon  in  said  court-room  or  else- 
where. And  in  this  connection,  he  respectfully  repre- 
sents that  after  he  had  left  said  court-room,  he  heard 
loud  talking  in  one  of  the  rooms  of  the  United  States 
Marshal,  and  among  the  voices  proceeding  therefrom 
he  recognized  that  of  his  wife,  and  he  thereupon  at- 
tempted to  force  his  way  into  said  room  through  the 
main  office  of  the  United  States  Marshal ;  the  door  of 
this  room  was  blocked  with  such  a  crowd  of  men  that  the 
door  could  not  be  closed  ;  that  your  petitioner  then 
for  the  first  time  drew  from  inside  his  vest  a  small 
sheath-knife,*  at  the  same  time  saying  to  those  stand- 

*  At  the  end  of  this  pamphlet  is  a  cut  showing  the  actual  size  of 
the  knife  described  in  the  petition  as  "a  small  sheath-knife." 
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ing  in  his  way  in  said  door  that  he  did  not  want  to 
hurt  anyone ;  that  all  he  wanted  was  to  get  in  the  room 
where  his  wife  was.  The  crowd  then  parted,  and  your 
petitioner  entered  the  doorway,  and  there  saw  a  United 
States  Deputy  Marshal  with  a  revolver  in  his  hand 
pointed  to  the  ceiling  of  the  room.  Some  one  then 
said,  "  Let  him  in,  if  he  will  give  up  his  knife,"  and 
your  petitioner  immediately  released  hold  of  the  knife 
to  some  one  standing  by. 

In  none  of  these  transactions  did  your  petitioner 
have  the  slightest  idea  of  showing  any  disrespect  to 
this  honorable  Court,  or  any  of  the  Judges  thereof. 

That  he  lost  his  temper,  he  respectfully  submits 
was  a  natural  consequence  of  himself  being  assaulted 
when  he  was  making  an  honest  effort  to  peaceably  and 
quietly  enforce  the  order  of  the  Court  so  as  to  avoid  a 
scandalous  scene,  and  of  his  seeing  his  wife  so  unnec- 
essarily assaulted  in  his  presence. 

Wherefore,  your  petitioner  respectfully  requests 
that  this  honorable  Court  may  in  the  light  of  the  facts 
herein  stated  revoke  the  order  made  herein  commit- 
ting him  to  prison  for  six  months. 

And  your  petitioner  will  ever  pray,  etc. 

Dated:  September  12th,  1888. 

State  of  California,  County  of  Alameda,  ss. — David 
S.  Terry,  being  duly  sworn,  deposes  and  says,  that  the 
facts  set  forth  in  the  foregoing  petition  are  true,  to 
the  best  of  his  knowledge  and  belief. 

D.  S.  TEEEY. 

Subscribed  and  sworn  to  before  me,  this  12th  day 
of  September,  1888. 

[SEAL]  GEORGE  M.  SHAW, 

Notary  Public. 

Endorsed:  Filed  September  17,  1888. 

L.  S.  B.  SAWYER,  Clerk. 
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Opinion  of  the  Court. 

In  the  Circuit,  Court  of  the  United  States  of  the  Ninth 
Judicial  Circuit, 

In  and  for  the  Northern  District  of  California. 

IN  THE  MATTER  OF  THE  CONTEMPT! 

OF 
DAVID  8.  TERRY.  1 

MR.  JUSTICE  FIELD  delivered  the  opinion  of  the 
court  on  the  petition. 

We  have  received  a  petition  from  David  S.  Terry 
praying  that  the  order  of  this  Court  committing  him 
to  prison  for  contempt  may  be  revoked. 

To  pass  intelligibly  upon  the  petition,  a  brief  state- 
ment of  the  circumstances  under  which  the  order  was 
made  will  be  necessary.  On  the  3d  of  September, 
instant,  the  cases  of  Frederick  W.  Sharon,  as  executor 
against  David  S.  Terry  and  Sarah  Althea  Terry,  his 
wife,  and  of  Francis  G.  Newlands,  as  trustee,  and 
others  against  the  same  parties,  were  before  this  Court 
on  demurrers  to  bills  to  revive  and  carry  into  execu- 
tion the  final  decree  in  the  suit  of  William  Sharon  vs. 
Sarah  Althea  Hill,  and  were  decided  on  that  day. 
Shortly  before  the  Court  opened  the  defendants  came 
into  the  court-room  and  took  their  seats  within  the  bar 
at  the  table  next  to  the  Clerk's  desk,  and  almost 
immediately  in  front  of  the  Judges,  the  defend- 
ant David  S.  Terry  being  at  the  time  armed  with 
a  bowie-knife  concealed  on  his  person,  and  the  de- 
fendant Sarah  Althea,  his  wife,  carrying  in  her  hand  a 
small  satchel  which  contained  a  revolver  of  six  cham- 
bers, five  of  which  were  loaded.  The  court  at  the 
time  was  held  by  the  Justice  of  the  Supreme  Court  of 
the  United  States  assigned  to  this  circuit,  who  was 
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presiding;  the  United  States  Circuit  Judge  of  this 
circuit,  and  the  United  States  District  Judge  of  the 
District  of  Nevada,  called  to  this  district  to  assist  in 
holding  the  Circuit  Court.  Almost  immediately  after 
the  opening  of  the  court  the  presiding  Justice  com- 
menced reading  its  opinion  in  the  cases  mentioned, 
but  had  not  read  more  than  one-fourth  of  it  when  the 
defendant,  Sarah  Althea  Terry,  arose  from  her  seat 
and  asked  him,  in  an  excited  manner,  whether  he  was 
going  to  order  her  to  give  up  the  marriage  contract  to 
be  cancelled.  The  presiding  Justice  replied,  "  Be 
seated,  madam."  She  repeated  the  question,  and  was 
again  told  to  be  seated.  She  then  cried  out  in  a  vio- 
lent manner  that  the  Justice  had  been  bought,  and 
wanted  to  know  the  price  he  held  himself  at;  that  he 
had  got  Newlands'  money  for  his  decision,  and  every- 
body knew  it,  or  words  to  that  effect.  It  is  impos- 
sible to  give  her  exact  language.  The  Judges  and 
parties  present  differ  as  to  the  precise  words  used,  but 
all  concur  as  to  their  being  of  an  exceedingly  vituper- 
ative and  insulting  character. 

The  Presiding  Justice  then  directed  the  Marshal  to 
remove  her  from  the  court-room.  She  immediately 
exclaimed  that  she  would  not  go  from  the  room,  and 
that  no  one  could  take  her  from  it,  or  words  to  that 
effect. 

The  Marshal  thereupon  proceeded  towards  her  to 
carry  out  the  order  for  her  removal  and  compel  her  to 
leave,  when  the  defendant,  David  S.  Terry,  rose  from 
his  seat,  evidently  under  great  excitement,  exclaiming 
among  other  things,  that  "No  living  man  shall  touch 
my  wife,"  or  words  of  that  import,  and  dealt  the  Mar- 
shal a  violent  blow  in  his  face.  He  then  unbuttoned 
his  coat  and  thrust  his  hand  under  his  vest  where  his 
bowie-knife  was  kept,  apparently  for  the  purpose  of 
drawing  it,  when  he  was  seized  by  persons  present, 
his  hands  held  from  drawing  his  weapon,  and  he  him- 
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self  forced  down  on  his  back.  The  Marshal  then  re- 
moved Mrs.  Terry  from  the  court-room.  Soon  after- 
wards Mr.  Terry  was  allowed  to  rise  and  was  accom- 
panied by  officers  to  the  door  leading  to  the  corridor, 
on  which  wa^  the  Marshal's  office.  As  he  was  about 
leaving  the  room,  or  immediately  after  stepping  out  of 
it  (and  it  is  immaterial  which),  he  succeeded  in  draw- 
ing his  knife,  when  his  arms  were  seized  by  a  Dep- 
uty Marshal  and  others  present,  to  prevent  him  from 
using  it,  and  they  were  able  to  wrench  it  from  him 
only  after  a  violent  struggle.  The  affidavits  of  officers 
of  the  Court  and  others  present,  filed  herewith,  detail 
the  facts. 

For  their  conduct  and  resistance  to  the  execution  of 
the  order  of  the  Court,  the  defendants,  Sarah  Althea 
Terry  and  David  S.  Terry,  were  adjudged  guilty  of 
contempt  and  ordered  to  be  imprisoned,  the  former  for 
thirty  days  and  the  latter  for  six  months. 

The  commitment  of  Terry  recited  the  contemptuous 
conduct  of  Sarah  Althea  and  the  order  of  the  Court 
directing  the  Marshal  to  remove  her  from  the  court- 
room, and  that  while  the  Marshal  was  attempting  to 
execute  the  order,  the  said  David  S.  Terry  assaulted 
him  in  the  presence  of  the  Court  and  beat  him ;  and  also 
that  said  Terry  wrongfully  and  unlawfully  assaulted 
the  Marshal  with  a  deadly  weapon,  with  intent  to  ob- 
struct the  administration  of  justice. 

There  were  two  matters  recited  for  which  Terry  was 
adjudged  guilty  of  contempt;  first,  resisting  the  Mar- 
shal in  the  execution  of  the  order,  and  beating  him, 
and  second,  unlawfully  assaulting  the  Marshal  with  a 
deadly  weapon. 

Section  725  of  the  Kevised  Statutes  defines  the  pow- 
ers of  the  courts  of  the  United  States  in  matters  of 
contempt.  It  declares  that  "the  said  courts  shall 
have  power  *  *  *  to  punish  by  fine  or  imprison- 
ment, at  the  discretion  of  the  Court,  contempts  of  their 
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authority:  Provided  that  such  power  to  punish  con- 
tempts shall  not  be  construed  to  extend  to  any  cases 
except  the  misbehavior  of  any  person  in  their  pres- 
ence or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice,  the  misbehavior  of  any  of  the  officers 
of  said  Court  in  their  official  transactions,  and  the  dis- 
obedience or  resistance  by  any  such  officer  or  by  any 
party,  juror,  witness,  or  other  person,  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command  of  the 
said  courts." 

As  thus  seen,  contempts  embrace  three  classes  of 
acts:  First,  the  misbehavior  of  any  person  in  the  pres- 
ence of  the  courts,  or  so  near  thereto  as  to  obstruct 
the  administration  of  justice; 

Second,  the  misbehavior  of  any  of  the  officers  of  the 
Court  in  their  official  transactions;  and 

Third,  the  disobedience  or  resistance  by  any  such 
officer  or  by  any  party,  juror,  witness  or  other  person 
to  any  lawful  writ,  process,  order,  rule,  decree,  or  com- 
mand of  the  courts. 

The  misbehavior  of  the  defendant,  David  S.  Terry, 
in  the  presence  of  the  Court,  in  the  court-room,  and 
in  the  corridor  which  was  near  thereto,  and  in  one  of 
which  (and  it  matters  not  which)  he  drew  his  bowie- 
knife  and  brandished  it  with  threats  against  the  dep- 
uty of  the  Marshal  and  others  aiding  him,  is  sufficient 
of  itself  to  justify  the  punishment  imposed.  But  great 
as  this  offense  was,  the  forcible  resistance  offered  to 
the  Marshal  in  his  attempt  to  execute  the  order  of  the 
Court,  and  beating  him,  was  a  far  greater  and  more 
serious  affair.  This  resistance  and  beating  of  its  offi- 
cer was  the  highest  possible  indignity  to  the  Govern- 
ment. When  the  flag  of  the  country  is  fired  upon  and 
insulted,  it  is  not  the  injury  to  the  bunting,  the  linen 
or  silk  on  which  the  stars  and  stripes  are  stamped, 
which  startles  and  arouses  the  country.  It  is  the 
indignity  and  insult  to  the  emblem  of  the  nation's 
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majesty  which  stirs  every  heart  and  makes  every 
patriot  eager  to  resent  them.  So  the  forcible  resist- 
ance to  an  officer  of  the  United  States  in  the  execution 
of  the  process,  orders  and  judgments  of  their  courts, 
is  in  like  manner  an  indignity  and  insult  to  the  power 
and  authority  of  the  Government  which  can  neither  be 
overlooked  nor  extenuated. 

The  defendant,  David  S.  Terry,  now  prays  the  Court 
to  revoke  the  order  committing  him.  In  his  petition, 
he  sets  forth  that  in  the  transactions  in  the  Circuit 
Court  on  the  3d  instant,  upon  which  his  commitment 
was  made,  he  did  not  intend  to  say  or  do  anything 
disrespectful  to  the  Court  or  to  the  Judges  thereof,  or 
to  any  one  of  them.  He  alleges  that  when  his  wife 
first  arose  from  her  seat  and  before  she  had  uttered  a 
word,  he  used  every  effort  in  his  power  to  cause  her  to 
resume  her  seat  and  to  remain  quiet,  and  that  he  did 
nothing  to  encourage  her  in  what  he  terms  ' '  her  acts 
of  indiscretion." 

That  when  the  order  for  her  removal  from  the  court- 
room was  made,  he  rose  from  his  seat  for  the  purpose 
of  removing  her  himself,  quietly  and  peaceably,  and 
had  no  intention  of  disturbing  or  preventing  the  exe- 
cution of  the  order  of  the  Court;  that  he  never  struck 
nor  offered  to  strike  the  Marshal  until  the  Marshal  had 
assaulted  him,  and  had,  in  his  presence,  violently,  and 
as  he  believed,  unnecessarily,  assaulted  his  wife. 

That  he  neither  drew,  nor  attempted  to  draw,  any 
deadly  weapon  of  any  kind  in  the  court-room,  and  that 
he  did  not  assault  or  attempt  to  assault  the  United 
States  Marshal  with  any  deadly  weapon  in  the  court- 
room or  elsewhere. 

He  represents  that  after  he  had  left  the  court-room 
he  heard  loud  talking  in  one  of  the  rooms  of  the 
Marshal,  and  among  the  voices  proceeding  therefrom 
he  recognized  that  of  his  wife;  that  he  then  attempted 
to  force  his  way  into  that  room,  and  finding  it  barred 
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by  a  crowd  of  men,  so  that  the  door  could  not  be 
closed,  he,  for  the  first  time,  drew  from  inside  his  vest 
a  small  sheath  knife,  at  the  same  time  saying  to  the 
crowd  standing  in  his  way,  that  he  did  not  want  to 
hurt  any  one,  but  that  all  he  wanted  was  to  get  into 
the  room  where  his  wife  was;  that  the  crowd  then 
parted,  and  he  entered  the  doorway  where  some  one 
said,  "Let  him  in,  if  he  will  give  up  his  knife,"  and  he 
then  immediately  gave  up  his  knife. 

The  petitioner  further  alleges  that  in  none  of  these 
transactions  did  he  have  the  slightest  idea  of  showing 
any  disrespect  to  the  Court  or  to  any  of  its  Judges, 
and  that  the  fact  that  he  lost  his  temper  was  a  natural 
consequence  of  his  being  himself  assaulted,  when  he 
was  making  an  honest  effort  to  enforce  the  order  of  the 
Court  and  of  his  seeing  his  wife  assaulted  in  his 
presence. 

Upon  this  statement  he  asks  the  revocation  of  the 
order  committing  him  to  prison. 

We  have  read  this  petition  with  great  surprise  at  its 
omissions  and  mistatements.  As  to  what  occurred 
under  our  immediate  observation,  its  statement  does 
not  accord  with  the  facts  as  we  saw  them;  as  to  what 
occurred  at  the  further  end  of  the  room,  and  in  the 
corridor,  its  statement  is  directly  opposed  to  the  con- 
curring accounts  of  the  officers  of  the  Court  and  parties 
present,  whose  position  was  such  as  to  preclude  error 
in  their  observations.  According  to  the  sworn  state- 
ment of  the  Marshal,  which  accords  with  our  own 
observation,  so  far  from  having  struck  or  assaulted 
Terry,  he  had  not  even  laid  his  hands  upon  him  when 
the  violent  blow  in  the  face  was  received.  And  it  is 
clearly  beyond  controversy  that  Terry  never  voluntarily 
surrendered  his  bowie-knife,  and  that  it  was  wrenched 
from  him  only  after  a  violent  struggle. 

We  can  only  account  for  his  misstatement  of  facts  as 
they  were  seen  by  numerous  witnesses,  by  supposing 
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that  he  was  in  such  a  rage  at  the  time  that  he  lost 
command  of  himself,  and  does  not  well  remember  what 
he  then  did,  or  what  he  then  said.  Some  judgment 
as  to  the  weight  this  statement  should  receive,  inde- 
pendently of  the  incontrovertible  facts  at  variance  with 
it,  may  be  formed  from  his  speaking  of  the  deadly 
bowie-knife  he  drew  as  a  small  sheath-knife,*  and  of  the 
shameless  language  and  conduct  of  his  wife  as  "  her 
acts  of  indiscretion." 

No  one  can  believe  that  he  thrust  his  hand  under  his 
vest  where  his  bowie-knife  was  carried  without  intend- 
ing to  draw  it.  To  believe  that  he  placed  his  right 
hand  there  for  any  other  purpose  —such  as  to  rest  it 
after  the  fatigue  of  his  violent  blow  in  the  Marshal's 
face,  or  to  smooth  down  his  ruffled  linen — would  be 
childish  credulity. 

But  even  his  own  statement  admits  the  assaulting 
of  the  Marshal  who  was  endeavoring  to  enforce  the 
order  of  the  Court,  and  his  subsequently  drawing  a 
knife  to  force  his  way  into  the  room  where  the  Mar- 
shal had  removed  his  wife.  Yet  he  offers  no  apology 
for  his  conduct,  expresses  no  regret  for  what  he  did, 
and  makes  no  reference  to  his  violent  and  vituperative 
language  against  the  Judges  and  officers  of  the  court 
while  under  arrest,  which  is  detailed  in  the  affidavits 
filed. 

There  is  nothing  in  his  petition  which  would  justify 
any  remission  of  the  imprisonment.  The  law  imputes 
an  intent  to  accomplish  the  natural  result  of  one's 
acts,  and  when  those  acts  are  of  a  criminal  natuie  it 
will  not  accept,  against  such  implication,  the  denial  of 
the  transgressor.  No  one  would  be  safe  if  a  denial  of 
a  wrongful  or  criminal  intent  would  suffice  to  release 
the  violator  of  law  from  the  punishment  due  to  his  of- 
fenses. 

*See  cut  showing  actual  size  of  this  knife  at  end  of  pamphlet. 
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Why  did  the  petitioner  come  into  Court  with  a  deadly 
weapon  concealed  on  his  person  ?  He  knew  that  as  a 
citizen  he  was  violating  the  law  which  forbids  the  car- 
rying of  concealed  weapons,  and  as  an  officer  of  the 
Court — and  all  attorneys  are  such  officers — was  com- 
mitting an  outrage  upon  professional  propriety,  and 
rendering  himself  liable  to  be  disbarred.  (Sharon  vs. 
Hill,  11  Sawyer,  122.) 

Therefore,  considering  the  enormity  of  the  offenses 
committed  and  the  position  the  petitioner  once  held 
in  this  State,  which  aggravates  them  to  a  degree  not 
imputable  to  the  generality  of  offenders,  the  Court, 
with  a  proper  regard  to  its  own  dignity,  the  majesty 
of  the  law,  and  the  necessity  of  impressing  upon  all 
men  that  forcible  resistance  to  the  lawful  orders  of  the 
courts  of  the  United  States  will  not  go  unpunished, 
however  high  the  offending  parties,  cannot  grant  the 
prayer  of  the  petitioner;  and  it  is  accordingly  denied. 
We  concur:  SAWYER,  Circuit  Judge, 
SABIN,  District  Judge. 


THE  AFFIDAVITS   REFERRED  TO  IN  THE  FOREGOING  OPINION. 

Affidavit  of  J.  C.  Franks. 

STATE  OF  CALIFORNIA,  ) 

City  and  County  of  San  Francisco,  j  s 

I,  J.  C.  FRANKS,  being  duly  sworn,  depose  and  say: 
That  I  am  and  have  been  since  March,  1886,  the 
United  States  Marshal  for  the  Northern  District  of  Cal- 
ifornia. That  on  the  3rd  day  of  September,  1888, 1  was 
standing  where  I  usually  stand  in  the  court-room,  on 
the  west  side  of  the  railing  enclosing  the  place  where 
the  clerk  of  the  court  sits,  while  Judge  Field  was  read- 
ing his  decision  in  the  case  of  Sharon  vs.  Terry,  Judge 
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Terry  and  his  wife,  Mrs.  Terry,  sat  at  the  large  table 
for  attorneys  in  front  of  the  railing  around  the  clerk's 
desk,  they  being  to  my  left,  Mr.  Terry  being  farther 
away  from  me.  Judge  Field  had  read  for  a  few  min- 
utes when  Mrs.  Terry  stood  up,  interrupting  the  Court, 
said,  among  other  things,  "  You  have  been  paid  for 
this  decision."  Judge  Field  then  ordered  her  to  keep 
her  seat,  but  she  continued,  saying,  "How  much  did 
Newlands  pay  you?"  Then  Judge  Field,  looking  to- 
wards me,  said,  "  Mr.  Marshal,  remove  that  woman 
from  the  court-room."  Mrs.  Terry  said  in  a  very  de- 
fiant manner,  "You  cannot  take  me  from  the  Court."  I 
immediately  stepped  to  my  left  to  execute  the  order, 
passing  Judge  Terry  to  where  Mrs.  Terry  was  stand- 
ing. Mrs.  Terry  immediately  sprang  at  me,  striking 
me  in  my  face  with  both  her  hands,  saying,  "You 
dirty  scrub,  you  dare  not  remove  me  from  this  court- 
room." Mrs.  Terry  made  this  assault  upon  me  before 
I  had  touched  her.  I  immediately  moved  to  take  hold 
of  her,  when  Judge  Terry  threw  himself  in  my  way, 
getting  in  front  of  me,  and,  unbuttoning  his  coat,  said, 
in  the  most  defiant  and  threatening  manner,  "No 
man  shall  touch  my  wife;  get  a  written  order,"  or 
words  to  that  effect.  I  put  out  my  hand  towards  him, 
saying,  "Judge,  stand  back;  no  written  order  is  re- 
quired;" and  just  as  I  was  taking  hold  of  Mrs.  Terry's 
arm,  Judge  Terry  assaulted  me,  striking  me  a  hard 
blow  in  my  mouth  with  his  right  fist,  breaking  one  of 
my  teeth,  and  I  immediately  let  his  wife  go,  and 
pushed  him  back.  He  then  put  his  right  hand  in  his 
bosom,  while  at  the  same  time  Deputy  Farish,  Detec- 
tive Finnegass,  and  other  citizens,  caught  him  by  the 
arms  and  pulled  him  down  in  his  chair.  I  caught  hold 
of  Mrs.  Terry  again,  Mr.  N.  E.  Harris,  one  of  my 
deputies,  coming  to  my  assistance,  and  we  took  her 
out  of  the  court-room  into  my  office,  she  resisting, 
scratching  and  striking  me  all  the  time,  using  violent 
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language,  denouncing  and  threatening  the  Judges  and 
myself,  claiming  that  I  had  stolen  her  diamonds  and 
bracelets  from  her  wrists,  and  calling  several  times  to 
Porter  Ashe  to  give  her  her  satchel,  I,  during  the  whole 
time  using  no  more  force  than  was  necessary,  consid- 
ering the  resistance  made  by  her,  addressing  her  as 
politely  as  possible.  When  we  got  her  into  the  inner 
room  of  my  office,  I  left  her  in  charge  of  Mr.  Harris, 
went  into  the  main  office,  saw  a  body  of  men  scuffling 
at  the  door,  heard  Deputy  Marshal  Taggart  say,  "  If 
you  attempt  to  come  in  here  with  that  knife,  I  will 
blow  your  brains  out."  I  said,  "  What,  has  he  a 
knife?"  Deputy  Farish  answered  and  said,  "  He  had 
a  knife,  but  we  took  it  away."  I  then  took  hold  of 
Judge  Terry,  and  with  assistance  of  others,  pulled 
him  in  the  main  office  and  shut  the  door.  I  had  him 
and  his  wife  placed  in  my  private  office  in  charge  of 
Deputy  Marshals  Harris,  Donnelly  and  Taggart.  I 
then  went  into  the  court-room,  and  when  I  had  been 
in  there  but  a  short  time,  Mr.  Farish  came  in  and 
said,  "  Mrs.  Terry  wants  her  satchel,  which  Porter 
Ashe  has."  I  went  into  the  corridor  and  found  Mr. 
Ashe  with  the  satchel.  I  requested  him  to  hand  it  to 
me;  at  first  he  refused,  saying  it  was  Mrs.  Terry's  pri- 
vate property,  and  he  was  going  to  deliver  it  to  her.  I 
told  him  she  was  my  prisoner,  and  her  effects  should 
be  in  my  custody,  and  if  he  did  not  give  the  satchel 
up  I  would  place  him  under  arrest.  He  then  gave  it 
to  me,  and  I  told  him  to  come  with  me  into  my  office, 
and  I  would  open  it  in  his  presence.  He  did  so,  and 
I  opened  it  and  took  a  pistol  therefrom,  a  self-cocking 
41  calibre  Colt's  pistol*,  with  five  chambers  loaded,  the 
sixth  being  empty;  after  which  I  delivered  the  satchel 
to  Mrs.  Terry.  Mr.  Ashe  then  said  he  did  not  intend 
to  give  the  satchel  to  her  with  the  pistol  in  it.  I  ap- 
pend hereto  a  photograph  of  the  bowie-knife  taken 

*See  cut  at  end  of  pamphlet,  showing  actual  size  of  this  pistol. 
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from  the  Lauds  of  Judge  Terry  by  a  citizen,  with  the 
assistance  of  my  officers,  and  handed  to  me  by  the  cit- 
izen, and  also  a  photograph  of  the  pistol  taken  from 
Mrs.  Terry's  satchel,  both  photographs  exhibiting  the 
actual  size  of  these  weapons.  All  this  occurred  in  the 
Appraisers'  Building,  corner  of  Washington  and  San- 
some  streets,  in  the  presence  of  and  within  the  hearing 
of  the  United  States  Judges,  while  they  were  deliver- 
ing the  decision. 

I  noticed  Judge  Terry  and  his  wife  during  the  read- 
ing of  the  opinion,  and  as  some  points  were  being  de- 
cided against  them,  I  carefully  observed  them  before 
I  commenced  to  remove  Mrs.  Terry  from  the  court- 
room, and  there  was  no  word  or  act  that  I  observed 
on  the  part  of  Judge  Terry  to  restrain  his  wife  in  her 
conduct,  or  to  take  her  from  the  court-room,  or  to  as- 
sist me  in  doing  so.  On  the  contrary:  Judge  Terry 
resisted  me  with  violence  as  I  have  stated. 

After  Judge  Terry  was  placed  in  my  inner  office,  as 
I  have  above  stated,  he  used  very  abusive  language 
concerning  the  Judges,  referring  to  Judge  Sawyer  as 
"that  corrupt  son  of  a  bitch,"  and  also  saying,  ''Tell 
that  bald-headed  old  son  of  a  bitch  Field  that  I  want 
to  go  to  lunch,"  and  after  the  order  was  made  com- 
mitting him  six  months  for  contempt,  Judge  Terry 
said:  "Field  thinks  that  when  I  get  out,  he  will  be 
away,  but  I  will  meet  him  when  he  comes  back  next 
year,  and  it  will  not  be  a  very  pleasant  meeting  for 
him."  Mrs.  Terry  said  several  times  that  she  would 
kill  both  Judges  Field  and  Sawyer. 

J.  C.  FEANKS. 

Subscribed  and  sworn  to  before  me,  this  17  day  of 
September,  A.  D.  1888. 

F.  D.  MONCKTON, 

Commissioner  U.  S.  Circuit  Court,  Northern  Dis- 
trict of  California. 

Endorsed:  Filed  Septr.  17,  1888. 

L.  S.  B.  SAWYER,  Clerk. 
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Affidavit  of  Henry  Finnegass. 

STATE  OF  CALIFORNIA,  ) 

City  and  County  of  San  Francisco,  j  ; 

HENRY  FINNEGASS,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  a  citizen  of  the  United  States,  over  45 
years  of  age;  that  he  was  agent  of  the  Secret  Service 
Division  of  the  United  States  Treasury  Department 
for  the  Pacific  Coast  from  March  1st,  1871,  to  May  1st, 
1888,  and  during  most  of  said  time  has  also  acted  as 
a  Deputy  United  States  Marshal  for  the  District  of  Cal- 
if orniii; 

That  he  was  present  in  the  court-room  of  the  United 
States  Circuit  Court  in  the  Appraiser's  Building,  cor- 
ner of  Sansorne  and  Washington  streets,  in  the  city 
and  county  of  San  Francisco,  on  September  3rd,  1888, 
when  the  Judges  were  delivering  their  opinion  in  the 
cases  of  Sharon  vs.  Terry  et  al. ,  and  Newlands  et  al. 
vs.  Terry  et  al. 

The  opinion  of  the  Court  was  being  delivered  by 
Judge  Field,  and  when  he  had  proceeded  with  the 
reading  of  the  opinion  for  twenty  minutes,  commencing 
at  11  o'clock,  he  was  interrupted  by  Mrs.  Terry  rising 
to  her  feet  and  saying,  "Judge,  are  you  going  to  take 
the  responsibility  of  ordering  me  to  deliver  up  that 
marriage  contract?"  Judge  Field  immediately  said, 
"Take  your  seat,  madam."  Mrs.  Terry  retorted, 
"How  much  did  you  get  for  that  decision?  You 
have  been  bought  by  Newlands."  The  Judge  then 
said,  ' '  Marshal,  remove  that  woman  from  the  court- 
room, and  the  Court  will  deal  with  her  hereafter." 
During  this  time  Mrs.  Terry  was  standing  almost  im- 
mediately in  front  of  Judge  Field,  at  the  table  near 
the  railing  outside  of  the  Clerk's  desk.  When  Judge 
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Field  ordered  the  Marshal  to  remove  Mrs.  Terry  from 
the  court-room,  she  sat  down,  saying  in  a  loud  voice 
and  indignant  and  insulting  manner,  "  I  won't  go  out 
and  you  can't  put  me  out,"  and  other  words  to  that 
effect.  During  this  time  Marshal  Franks  was  standing 
at  the  west  end  of  the  railing  around  the  Clerk's  desk, 
and  about  ten  feet  distant  from  where  Mrs.  Terry  was 
standing  and  sitting.  Judge  Terry  was  sitting  beside 
Mrs.  Terry  at  her  right  hand,  and  between  Mrs. 
Terry  and  the  Marshal.  Immediately  upon  Judge 
Field  directing  the  Marshal  to  remove  Mrs.  Terry 
from  the  court-room,  the  Marshal  walked  around 
behind  Judge  Terry  towards  Mrs.  Terry.  While 
the  Marshal  was  thus  proceeding,  Judge  Terry 
rose  to  his  feet,  saying,  as  the  Marshal  passed  him, 
"Don't  touch  my  wife;  get  a  written  order."  The 
Marshal,  in  effect,  replied  that  he  had  order 
enough.  Then  Judge  Terry  said,  "No  God  damn 
man  shall  touch  my  wife;"  and  he  tried  to  get  between 
the  Marshal  and  his  wife.  The  Marshal  went  to  take 
hold  of  Mrs.  Terry's  arm,  when  Judge  Terry  drew 
back  and  struck  him  with  his  right  fist  a  severe  blow 
on  the  face.  The  Marshal  then  pushed  Judge  Terry 
with  his  hands.  Then  Judge  Terry  unbottoned  his 
coat  and  trust  his  right  hand  into  his  bosom  through 
the  open  place  of  his  vest.  When  I  saw  him  make 
this  motion  I  sprang  toward  him,  and  caught  him  by 
the  right  arm  and  pulled  his  hand  away  from  his  vest 
and  pulled  him  back  on  a  chair.  Two  other  men  took 
hold  of  him  at  the  same  time  and  we  held  him  down. 
He  was  swearing  all  the  time,  saying,  "God  damn  you, 
let  me  up;  you  sons  of  bitches,  let  me  up;"  and  other 
exclamations  of  that  character. 

However,  we  held  him  there  until  his  wife  was  taken 
forcibly  out  of  the  room  by  Marshal  Franks  and 
his  assistant.  Then  we  let  Terry  up  and  I  went  up 
with  him  to  near  the  swinging  doors  connecting  the 
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court-room  with  the  passageway,  leading  into  the  cor- 
ridor. About  live  feet  from  the  swinging  doors  and 
in  the  court-room  I  released  my  hold  of  Judge  Terry's 
right  arm  and  let  go  of  him,  and  he  went  through  the 
door  and  I  held  one  side  of  the  door  open  with  my  left 
hand,  and  this  door  was  not  closed  until  Judge  Terry 
had  drawn  his  bowie-knife,  and  was  brandishing  it  in 
the  passageway  leading  to  the  corridor.  When  he 
got  a  few  feet  from  the  swinging  doors  into  the  passage- 
way, I  heard  some  one  say,  "  Look  out,  he's  got  a 
knife."  I  let  go  the  swinging  door  and  ran  out,  and 
caught  him  in  the  said  passageway  by  the  right  arm 
in  which  he  held  his  knife,  and  at  the  same  instant  a 
Deputy  Marshal  by  the  name  of  Farish,  caught  hold 
of  Judge  Terry.  He  violently  resisted  us,  and  we 
struggled  from  the  passageway  into  the  corridor  and 
across  the  corridor  into  the  door  leading  into  the 
Marshal's  office.  During  this  time,  Judge  Terry 
shouted  loudly,  using  such  exclamations  as  "  Let  go, 
let  go,  you  sons  of  bitches;  I  will  cut  you  into  pieces; 
I  will  go  to  my  wife."  We  struggled  into  the  space 
before  the  counter  in  the  Marshal's  office,  where  we 
took  Judge  Terry's  knife  from.  him.  I  loosed  some  of 
his  fingers  and  Deputy  Marshal  Farish  loosed  some, 
and  a  man  standing  by  pulled  the  knife  from  Judge 
Terry's  hand.  The  knife,  including  the  handle,  is 
9J  inches  long,  the  blade  being  five  inches  long, 
having  a  sharp  point,  and  is  what  is  commonly 
called  a  "bowie-knife."  Immediately  after  this 
was  done  Marshal  Franks  came  out  from  his  inner 
office,  where  he  had  placed  Mrs.  Terry,  and  said, 
"  Has  he  got  a  knife?"  Deputy  Farish  replied,  "  He 
did  have  one,  but  it  has  been  taken  away  from  him." 
Then  the  Marshal  allowed  Judge  Terry  to  go  in  and 
join  his  wife  in  the  Marshal's  inner  office,  and  he  was 
there  detained.  I  went  back  into  the  court  -  room  and 


25 


remained   during  the   reading   of   the   opinion.     The 
reading  was  finished  about  half  -  past  12  o'clock. 

Terry's  conduct  throughout  this  affair  was  most 
violent;  he  acted  like  a  demon,  and  all  the  time  while 
in  the  corridor  and  before  the  counter  of  the  Marshal's 
office,  he  used  loud  and  violent  language,  which  could 
be  plainly  heard  in  the  court-room,  and,  in  fact 
throughout  the  building.  Mrs.  Terry  resisted  with  all 
her  power  the  efforts  of  the  Marshal  in  taking  her  from 
the  court-room,  and  he  was  compelled  to  remove  her 
forcibly.  While  being  removed  she  screamed  and 
shouted  her  abuse  of  the  Judges,  saying  they  had  been 
bought  and  so  forth,  and  also  abused  Marshal  Franks, 
calling  him  a  hireling,  paid  to  do  his  dirty  work,  and 

words  to  that  effect. 

HENEY  FINNEGASS. 

Subscribed  and  sworn  to  before  me,  this  13th  day  of 
September,  A.  D.  1888. 

F.  D.  MONCKTON, 

Commissioner  United  States  Circuit  Court, 

Northern  District  of  California. 
Endorsed:  Filed  Sept.  17,  1888. 

L.  S.  B.  SAWYER,  Clerk. 


Affidavit  of  A.  L.  Parish. 

STATE  OF  CALIFORNIA,  ) 

City  and  County  of  San  Francisco,  f  "" 

I,  A.  L.  FARISH,  being  duly  sworn,  depose  and  say: 

That  I  am,  and  have  been  since  January  1,  1888, 
Chief  Deputy  United  States  Marshal  for  the  Northern 
District  of  California.  That  on  the  3rd  day  of  Sep- 
tember, 1888,  while  acting  in  such  capacity,  I  went  into 
the  court -room  of  the  United  States  Circuit  Court, 
just  before  Judge  Field  commenced  reading  the  de- 
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cision  in  the  case  of  "Sharon  vs.  Terry."  While  the 
decision  was  being  read,  I  stood  behind  of  and  leaning 
on  the  back  of  the  chair  in  which  Mr.  Miller,  an 
attorney,  was  seated,  on  the  western  end  of  the  attor- 
neys' table  in  front  of  the  Judge's  bench.  I  had 
listened  to  the  reading  for  a  short  time,  when  Mrs. 
Terry,  who  was  sitting  at  the  north  side  of  the  table, 
to  the  left  of  her  husband,  stood  up  and  interrupted 
the  Court  with  some  remark  which  I  did  not  fully 
understand.  Judge  Field  said,  with  a  slight  motion 
of  his  hand,  "Sit  down,  Madam."  She  did  not  sit 
down,  but  kept  on  talking  loudly,  among  other  things 
saying,  "  How  much  were  you  paid  for  that  decision  ?  " 
Judge  Field,  turning  toward  the  Marshal,  said,  "Mar- 
shal, remove  that  woman  from  the  court-room."  The 
Marshal  passed  back  of  me  and  around  the  corner  of 
the  table,  close  to  where  Mrs.  Terry  was  standing. 
Judge  Terry  jumping  up  put  himself  in  the  way  of  the 
Marshal,  saying,  "Don't  touch  my  wife;  get  a  written 
order."  I  heard  the  Marshal  say,  "No  written  order 
is  required."  I  then  saw  Judge  Terry  hit  the  Marshal, 
striking  him  in  the  face,  resisting  him  and  attempting 
to  grapple  with  him.  I,  having  passed  around  the 
corner  of  the  table,  caught  Judge  Terry,  and  with 
some  assistance  from  Mr.  Finnegass  and  some  other 
persons,  forced  him  down  in  his  chair,  he  exclaiming, 
"  Let  me  go,  you  damn  fools,  I  want  to  go  to  my  wife; 
I  know  what  I  am  about."  After  Mr.  Franks  had  gone 
out  with  Mrs.  Terry,  we  released  our  hold  of  him,  and 
he  rushed  out  of  the  court-room.  I  followed  close  after 
him,  and  in  passing  through  the  passageway  leading 
from  the  court  -  room  into  the  corridor  of  the  court 
building,  I  noticed  he  had  a  bowie-knife  in  his  hand. 
I  grappled  with  him  and  caught  his  hand,  Detective 
Finnegass  seizing  him  at  the  same  time.  He  struggled 
and  tried  to  get  his  hands  free,  swearing  and  threat- 
ening all  the  time.  We  struggled  together  till  we  got 
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to  the  outer  door  leading  into  the  Marshal's  rooms, 
when  Judge  Terry  getting  his  knife  into  hiy  left  hand, 
which  was  disengaged,  ( I  and  others  having  hold  of 
his  right ),  raised  it  above  our  heads,  and  with  some 
expression  I  could  not  exactly  understand  said,  in 
effect,  "I  will  cut  you  in  pieces."  I  jumped  back, 
and  as  he  turned  to  go  in  the  office,  I  cried  out  to 
shut  the  door,  at  the  same  time  catching  his  arm,  and 
with  the  assistance  of  Mr.  Finnegass  and  another 
party,  a  stranger  to  me,  we  took  the  knife  from  him 
just  as  he  was  attempting  to  go  in  the  inner  door.  I 
heard  the  Marshal  say,  ' '  Has  he  a  knif e  ? "  when  I 
said,  "He  did  have  a  knife,  but  he  has  not  got  it  now. 
We  took  it  from  him."  Judge  Terry  was  then  pulled  in 
by  the  Marshal  and  deputies  into  the  main  room  and 
put  under  arrest.  I  went  back  into  the  court-room, 
Mr.  Franks  following  shortly  afterwards;  I  then  re- 
turned to  the  Marshal's  office.  Deputy  Taggart  coming 
out  of  the  private  office  of  the  Marshal,  where  Judge 
Terry  and  his  wife  were,  said,  "Mr.  Farish,  Mrs. 
Terry  wants  her  satchel."  I  told  him  to  tell  her  to 
wait  a  few  minutes  and-  she  could  have  it.  I  then 
looked  around  for  it,  when  some  one  told  me  Porter 
Ashe  had  it.  Mr.  Ashe  was  told  she  wanted  it, 
but  I  told  Detective  Finnegass  not  to  let  him  take 
it  in  until  the  Marshal  had  examined  it.  I  then  went 
up  to  Mr.  Franks,  who  was  standing  near  the  Judge's 
bench,  and  told  him  about  the  satchel,  heard  him  tell 
Mr.  Ashe  that  he  would  arrest  him  if  he  did  not  sur- 
render the  satchel  to  him.  When  he  gave  it  up  Mr. 
Franks  said,  "Come  into  my  office  and  I  will  open 
this  satchel  in  your  presence,"  which  he  did,  taking  a 
pistol  therefrom,  which  I  took  and  put  in  the  vault  of 
the  office.  Marshal  Franks  then  went  into  the  room, 
where  Mr.  Terry  was,  with  the  satchel. 

Although  I  noticed  Judge  Terry  closely  during  this 
affair,  I  did  not  observe  any  act  or  word  on  his  part  to 
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restrain  Mrs.  Terry  after  the  order  was  made  to  remove 
Mrs.  Terry  in  what  she  was  doing,  or  to  have  her  go 
from  the  court -room;  on  the  contrary,  Judge  Terry 
resisted  the  Marshal,  as  I  have  stated.  The  Marshal, 
so  far  as  I  could  see,  treated  Mrs.  Terry  in  every  man- 
ner and  respect,  politely  and  courteously. 

A.  L.  FARISH. 

Subscribed  and  sworn  to  before  me,  this  14th  day  of 
September,  A.  D.  1888.  F.  D.  MONCKTON, 

Commissioner  United  States  Circuit  Court,  Northern 
District  of  California. 

Endorsed:  Filed  Sept.  17,  1888. 

L.  S.  B.  SAWYER,  Clerk. 


Affidavit  of  N.  R.  Harris. 

STATE  OP  CALIFORNIA,  )  q 

City  and  County  of  San  Francisco,  f  ss* 

I,  N.  R.  HARRIS,  being  first  duly  sworn,  depose  and 
say: 

That  I  am  and  have  been  since  May,  1888,  the  Se- 
cret Service  Agent  of  the  Treasury  Department  at  San 
Francisco,  California,  and  Deputy  United  States  Mar- 
shal. 

That  on  the  3rd  day  of  September,  A.  D.  1888, 1  was 
standing  in  the  United  States  Circuit  court-room  during 
the  delivery  of  his  Honor  Justice  Field's  opinion  in  the 
suit  of  Sharon  vs.  Terry.  After  about  twenty  minutes 
had  been  consumed  in  its  delivery,  I  saw  Mrs.  Sarah 
Althea  Terry  arise  from  her  seat  directly  in  front  of 
the  Judge  and  interrupt  him,  saying  in  a  loud  and 
angry  manner,  "  Judge  Field,  do  you  intend  to  decide 
that  I  must  give  up  my  marriage  contract?  Every- 
body knows  you  were  sent  out  here  by  the  New- 
lands  to  make  this  decision;  how  much  did  they  pay 
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you  for  it?"  Judge  Field  commanded  her  to  sit  down 
two  or  three  times,  she  continuing  all  the  time  to  use 
loud  and  insulting  language  to  the  Court.  Judge 
Field  ordered  the  Marshal  to  remove  her  from  the 
court-room.  The  Marshal  went  promptly  to  her  side, 
and  was  confronted  there  by  her  husband,  David  S. 
Terry,  who  resisted  him  in  the  execution  of  the  order, 
saying,  "Don't  lay  your  hands  on  my  wife,  you  have  no 
order  yet;  get  a  written  order,"  or  words  to  that  ef- 
fect, and  shoved  against  the  Marshal.  The  Marshal 
pushed  him  slightly  back,  and  when  seemingly  about 
to  turn  to  Mrs.  Terry,  he  struck  the  Marshal  a  violent 
blow  with  his  first  in  the  face.  I  went  immediately 
through  the  crowd  of  spectators  to  the  assistance  of 
the  Marshal.  When  1  reached  him,  Chief  Deputy 
United  States  Marshal  Farish,  Detective  Finnegass  and 
others,  whom  I  did  not  recognize,  had  grappled  with 
Terry  and  had  him  down.  I  took  hold  of  Mrs.  Terry, 
who  was  acting  in  a  most  violent  manner,  resisting  the 
Marshal's  efforts  to  remove  her,  and  assisted  that  offi- 
cer in  removing  her  from  the  court-room.  She  con- 
tinued to  fight  all  the  way  out  of  the  court-room, 
through  the  hall  and  into  the  Marshal's  inside  office. 
She  struck,  scratched  and  kicked,  and  all  the  time 
used  the  most  insulting  and  abusive  language  towards* 
the  officers  and  the  Judges. 

I  saw  Mr.  Terry  in  our  rear  just  as  we  entered  the 
Marshal's  office  with  Mrs.  Terry,  with  a  large  dirk- 
knife  in  his  hand;  heard  him  threaten  to  cut  one 
of  the  officers  who  was  struggling  with  him  for  pos- 
session of  the  knife.  At  this  moment,  Deputy  United 
States  Marshal  Taggart  covered  Terry  with  a  pistol, 
and  said  he  would  blow  his  brains  out  if  he  used  the 
knife.  Having  succeeded  in  forcing  Mrs.  Terry  into 
the  inner  office,  the  Marshal  left  her  in  my  charge  and 
returned  to  the  door  of  the  main  office  room  to  assist 
in  the  effort  to  disarm  Mr.  Terry.  The  Marshal,  with 
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the  assistance  of  his  deputies,  soon  returned  with  Mr. 
Terry  under  arrest,  and  placed  him  in  the  room  with 
his  wife,  and  requested  me,  with  the  assistance  of  Dep- 
uty Marshal  Taggart  and  Donnelly,  to  hold  them  in 
safe  custody  until  the  Court  should  make  further  or- 
ders in  their  case. 

I  was  closely  observing  Judge  Terry  and  his  wife 
when  she  interrupted  Judge  Field;  saw  Mrs.  Terry  say 
something  to  Judge  Terry,  to  which  he  nodded  as  if 
assenting  to  what  she  had  said.  Immediately  after 
this,  Mrs.  Terry  rose  to  her  feet  and  commenced  talk- 
ing, as  I  have  above  stated.  Judge  Terry  did  not  at- 
tempt in  any  way  to  stop  Mrs.  Terry,  or  prevent  her 
from  doing  what  she  did,  as  I  have  above  stated. 

When  Mr.  Terry  entered  the  room  under  arrest,  he 
was  in  a  rage,  and  threatened  Judges  Field  and  Saw- 
yer and  the  Marshal.  He  said  he  would  ' '  have  a  meet- 
ing later  with  Judge  Field  and  that  it  would  not  be  a 
pleasant  one  for  Judge  Field,"  and  denounced  Judge 
Sawyer  as  a  "damned  old  scoundrel,"  and  more  to  the 
same  effect. 

Mrs.  Terry,  after  entering  the  inner  room  of  the 
Marshal's  office,  and  upon  the  Marshal  and  myself 
releasing  our  hold  on  her  arms,  instantly  struck  the 
Marshal  three  blows  with  her  haud  in  his  face,  before 
we  could  pinion  her  arms  again,  and  attempted  to  re- 
peat this  action  the  second  time.  In  the  struggle  to 
place  her  in  the  office,  her  bracelets  were  broken  and 
lost.  She  denounced  the  Marshal  as  a  thief;  declared 
that  he  broke  off  her  bracelets  and  stole  them,  to- 
gether with  her  valuable  diamonds  and  a  large  sum  of 
of  money. 

The  broken  bracelets  were  found  and  given  to  her 
by  the  Marshal,  together  with  her  other  articles,  ex- 
cept a  41-caliber  Colt's  six-shooter,  with  five  chambers 
loaded  with  powder  and  leaden  balls,  which  was  handed 
to  me  by  the  Marshal. 
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Mr.  Terry  made  two  attempts  to  get  out  of  the  room 
and  was  restrained  with  much  difficulty.  He  asked  by 
what  authority  we  had  him  imprisoned.  He  was  in- 
formed that  he  was  under  arrest  for  resisting  the 
United  States  Marshal  in  the  proper  discharge  of  his 
duties  as  an  officer  of  the  Court.  He  replied  that  he 
would  sue  him  for  false  imprisonment. 

In  the  afternoon  an  order  came  from  the  Court  for 
his  and  his  wife's  imprisonment  in  the  Alameda 
County  Jail,  where  soon  afterward  they  were  taken  by 
the  Marshal  and  myself  assisting,  and  delivered  into 
the  custody  of  the  Sheriff. 

N.  K.  HABBIS, 

Agent  S.  S.  Division,  and  Acting  Deputy  U.  S.  Mar- 
shal. 

Subscribed  and  sworn  to  before  me,  this  14  day  of 
September,  A.  D.  1888. 

L.  S.  B.  SAWYER, 

Comr.  U.  S.  Cir.  Court,  Nor.  Dist.  Cal. 
Endorsed:  Filed  Sept.  17,  1888, 

L.  S.  B.  SAWYER,  Clerk. 


Affidavit  of  John  Taggart. 

STATE  OF  CALIFORNIA,  )  gg. 

City  and  County  of  San  Francisco,  j 

JOHN  TAGGART,  being  first  duly  sworn,  deposes  and 
says: 

That  I  am  and  have  been  for  about  six  months  a 
deputy  United  States  Marshal  for  the  Northern 
District  of  California. 

I  was  present  in  the  United  States  court-room  on 
the  3d  of  September,  1888,  when  the  proceedings  of 
the  Court  were  interrupted  by  Mrs.  Terry  and  her 
husband,  D.  S.  Terry.  This  disturbance  occurred 
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while  Mr.  Justice  Field  was  reading  the  opinion  of  the 
Court  in  what  is  known  as  the  S baron  case.  Mrs. 
Terry  rose  to  her  feet  while  the  Judge  was  reading  the 
opinion,  and  I  heard  her  say,  "Judge  Field,  you're 
bought  and  well  paid  for  that  decision  ;  how  big  was 
the  sack  ?"  or  words  to  that  effect.  I  heard  the  Judge 
order  the  Marshal  to  take  Mrs.  Terry  out  of  the  court- 
room. She  declared  she  would  not  be  taken  out,  and 
refused  to  go.  She  resisted  with  all  her  strength  the 
efforts  of  the  Marshal  in  executing  the  order  of  the 
Court.  I  assisted  Marshal  Franks  in  removing  Mrs. 
Terry  from  where  she  was  standing,  and  went  with  him 
to  near  the  door  of  the  court-room,  and  then  I  returned 
to  look  after  Judge  Terry.  When  Marshal  Franks 
commenced  to  execute  the  order  of  the  Court,  I  saw 
Judge  Terry  rise  to  his  feet  and  draw  back  to  strike 
the  Marshal,  but  I  did  not  see  the  blow  as  I  was 
shoved  aside  by  persons  who  were  attempting  to  get 
out  of  the  way.  I  saw  him  shove  the  Marshal  and  also 
shove  his  right  hand  beneath  his  vest  on  the  left  side, 
which  movement  I  understood  to  be  an  effort  to  draw 
a  weapon.  Upon  making  this  movement  he  was  seized 
by  Mr.  Finnegass  and  Deputy  Marshal  Farish  and 
others,  and  forced  down  upon  a  chair  and  there  held 
for  a  few  seconds.  After  Mrs.  Terry  had  been  taken 
from  the  court  r.oom,  Judge  Terry  was  allowed  to  get 
up,  when  he  walked  rapidly  out  of  the  court-room,  be- 
ing followed  by  Deputy  Marshal  Farish  and  Mr.  Fin- 
negass and  others.  As  he  was  walking  in  the  court 
room  towards  the  door,  I  saw  him  again  thrust  his 
right  hand  in  his  vest,  as  he  had  done  before,  at  the 
time  saying  in  a  loud  tone,  "Get  out  of  my  way;  I  am 
going  to  my  wife."  Upon  hearing  and  seeing  this,  I 
left  the  court-room  rapidly,  ahead  of  Judge  Terry,  for 
the  purpose  of  going  to  the  Marshal's  room  and  clos- 
ing the  door  and  preventing  Judge  Terry  from  injuring 
or  assaulting  the  Marshal,  as  I  felt  certain  he  intended 


to  do  from  his  movements  and  words.  Upon  my  arriv- 
ing at  the  Marshal's  door,  I  could  not  close  it,  owing  to 
the  crowd  that  was  present,  and  upon  looking  in  the 
direction  of  the  passageway  leading  from  the  court- 
room door,  I  saw  Judge  Terry  in  the  passageway  with 
his  knife  in  his  right  hand,  flourishing  it  above  his 
head,  his  arm  being  at  the  time  held  by  Deputy 
Marshal  Farish  and  Mr.  Finnegass.  They  immediately 
struggled  to  the  Marshal's  door  where  I  was,  about 
which  time  Judge  Terry  succeeded  in  putting  the  knife 
from  his  right  hand  into  his  left,  while  holding  his 
hands  above  his  head. 

Judge  Terry  demanded  that  he  be  .allowed  to  go  to 
his  wife.  I  told  him  that  if  he  was  disarmed  he  could 
go  to  her;  he  paid  no  attention  to  me,  but  reasserted 
in  a  loud,  excited  voice,  that  he  would  go  to  his  wife, 
flourishing  his  knife  with  his  left  hand.  I  then  drew 
my  pistol  and  presented  it,  telling  him  not  to  dare  to 
use  the  knife,  and  I  told  him  if  he  attempted  to  use  it  I 
would  shoot  him  down.  At  this  time  he  was  over- 
powered by  those  who  were  holding  him  and  the  knife 
was  taken  from  him,  but  he  did  not  give  it  up  until  he 
was  compelled  to  do  so  by  physical  force. 

After  the  knife  was  taken  from  Judge  Terry  he  was 
taken  into  the  inner  room  of  the  Marshal's  office  where 
his  wife  was.  While  there  he  used  very  profane  lan- 
guage; he  called  Marshal  Franks  a  son  of  a  bitch,  and 
a  dirty  puppy,  and  other  epithets  of  like  character.  I 
heard  these  expressions  several  times.  He  repeated- 
ly said  that  Judge  Field  was  paid  with  Newlands' 
money  and  that  he  would  get  even  on  him  yet,  and 
that  "  that  old  bald-headed  son  of  a  bitch  Field  is  not 
through  with  me  yet." 

There  was  naturally  great  confusion  during  this 
fracas,  but  I  cannot  remember  exactly  all  that  was  said 
and  done,  but  I  have  stated  the  occurrence  as  nearly 
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as  I  can  remember  it.  During  the  time  Mr.  Franks 
was  removing  Mrs.  Terry  from  the  court-room  he  was 
not  excited,  and  used  no  more  force  than  was  actually 
necessary,  she  resisting  as  much  as  she  could,  and  at 
all  times  the  Marshal  addressed  her  politely  and  cour- 
teously, never  replying  to  her  any  abusive  or  discour- 
teous remarks. 

JOHN  TAGGAKT. 

Subscribed  and  sworn  io  before  me,  this  17  day  of 
September,  A.  D.  1888. 

F.    D,    MONCKTON, 

Commissioner  U.  S.  Circuit  Court,  Northern  District 
of  California. 

Endorsed:  Filed  Sept.  17,  1888. 

L.  S.  B.  SAWYER,  Clerk. 


Affidavit  of  Benjamin  F.  Bohen. 

STATE  OF  CALIFORNIA, 


City  and  County  of  San  Francisco,     ss* 

BENJAMIN  F.  BOHEN,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  and  has  been  for  more  than  ten  years  last 
past  a  member  of  the  police  and  detective  force  of  the 
City  and  County  of  San  Francisco; 

That  shortly  before  11  o'clock  on  the  morning  of 
September  3rd,  1888,  Officer  Wm.  Glennon,  also  a 
member  of  said  police  force,  and  myself,  were  direct- 
ed by  I.  W.  Lees,  Captain  of  the  Detective  Police,  to 
go  to  the  court-room  of  the  United  States  Circuit  Court, 
in  the  building  known  as  the  Appraiser's  building,  on 
the  northeast  corner  of  Sansomeand  Washington  streets, 
in  San  Francisco.  In  directing  us  to  go,  Captain  Lees 


said  that  he  had  just  learned  that  the  decision  was 
about  to  be  rendered  by  the  Court  in  the  Sharon  case, 
and  if  it  should  be  against  the  Terrys  in  favor  of  the 
Sharon  side,  that  they  (the  Terrys),  might  make 
trouble,  and  that  we  should  render  any  assistance  that 
might  be  needed  in  preserving  the  peace.  Glennon 
and  I  arrived  at  the  court-room  just  before  the  Court 
opened,  and  we  took  seats  in  that  part  of  the  court- 
room allotted  to  the  public  and  outside  of  the  bar 
and  near  the  gateway  through  the  railing  leading  to 
the  bar.  When  the  Court  convened  Judge  Field  began 
reading  the  decision  in  the  case,  and  after  he  had  con- 
tinued for  about  half  an  hour,  he  was  interrupted  by 
Mrs.  Terry,  who  rose  to  her  feet  and  said  something 
about  Judge  Field.  I  did  not  hear  what  she  said,  but 
heard  the  Judge  direct  her  to  take  her  seat,  which  she 
did  not  do,  but  continued  her  talk  to  the  Judge  in  a 
very  excited  manner,  when  the  Judge  directed  the 
Marshal  to  remove  Mrs.  Terry  from  the  court-room. 
I  saw  Marshal  Franks  start  towards  Mrs.  Terry.  In 
going  to  her  he  was  obliged  to  pass  by  Judge  Terry, 
who  was  between  him  and  Mrs.  Terry.  About  this 
time  most  of  the  persons  in  the  court-room  rose  to 
their  feet,  and  owing  to  this  and  the  confusion,  I  was 
not  able  to  see  or  hear  what  occurred  between  Judge 
Terry  and  the  Marshal,  but  after  the  Marshal  had  suc- 
ceeded in  removing  Mrs.  Terry  I  saw  Judge  Terry 
thrown  or  held  back  over  a  chair,  by  three  or  four 
men  who  were  holding  him.  Judge  Terry  was  thus 
held  in  a  reclining  posture  for  a  few  seconds,  when  he 
succeeded  in  getting  up,  and  he  started  towards  the 
door  of  the  court-room  leading  into  the  corridor,  being 
followed  by  the  men  who  had  held  him  down.  While 
Judge  Terry  was  moving  toward  the  door  I  saw  him 
fumbling  with  his  right  hand  under  his  vest  on  the  left 
side,  apparently  attempting  to  draw  a  weapon,  which 
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he  succeeded  in  doing  about  the  time  he  was  passing 
through  the  door  leading  from  the  court-room  into  the 
passageway  which  leads  into  the  corridor  of  the  court 
building,  for  I  saw  Judge  Terry  just  as  he  was  leaving 
the  court-room,  and  while  ho  was  in  the  passageway 
with  a  bowie-knife  in  his  right  hand,  which  he  was 
holding  over  his  head.  Just  before  I  saw  the  knife,  I 
heard  some  one  say,  "  He  has  got  a  knife,"  when  I  saw 
two  or  three  men  take  hold  of  Judge  Terry  and  try  to 
control  him  and  get  the  knife  from  him,  I  passed 
into  the  bar  of  the  court-room  through  the  gateway, 
and  followed  Judge  Terry  and  the  men  holding  him 
out  into  the  passageway  and  into  the  corridor  and  from 
there  into  the  entrance  to  the  Marshal's  office  in  front 
of  the  counter,  and  there  saw  the  struggle  which  ended 
in  the  knife  being  taken  from  him.  Judge  Terry  did 
all  in  his  power  to  keep  the  knife.  When  it  was  taken 
from  him  he  was  taken  in  the  private  or  inner  office 
of  the  Marshal  where  Mrs.  Terry  had  been  placed. 

Judge  Terry's  conduct  throughout  this  affair  was 
very  excited  and  infuriated.  He  repeatedly  shouted, 
"Let  me  go,  damn  him,  let  me  go,  damn  him,"  and  other 
exclamations  of  like  character,  which  I  inferred  had 
reference  to  the  Marshal  who  had  removed  Mrs.  Te:ny. 

Mrs.  Terry  resisted  the  Marshal  with  all  her  strength 
in  his  efforts  to  remove  her  from  the  court-room  and 
to  place  her  in  his  office.  She  continuously  screamed 
and  shouted,  but  in  the  confusion  I  was  not  able  to 
understand  what  she  said. 

From  what  Captain  Lees  had  said,  in  directing  me 
to  go  to  the  court-room,  as  above  stated,  I  had  been 
noticing  pretty  closely  the  movements  and  conduct  of 
Judge  Terry  and  his  wife;  I  did  not  see  or  hear  any 
act  or  word  on  the  part  of  Judge  Terry  designed  to 
control  his  wife,  or  to  take  her  from  the  court-room, 
or  assist  the  Marshal  in  carrying  out  the  order  of  the 
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Court;    on   the   contrary,  he  seemed  excited   and  in- 
furiated towards  the  Marshal  for  what  he  had  done. 

B.  F.  BOHEN. 

Subscribed  and  sworn  to  before  me,  this  13th  day  of 
September,  A,  D.  1888. 

JAMES  MASON, 
[SEAL]  Notary  Public. 


Affidavit  of   William  Glennon. 

STATE  OF  CALIFORNIA,  ) 

City  and  County  of  San  Francisco,  j  ss' 

WILLIAM  GLENNON,  being  first  duly  sworn,  deposes 
and  says: 

That  I  am  the  William  Glennon  referred  to  in 
the  foregoing  affidavit  of  Benjamin  F.  Bohen, 
and  have  been  a  police  officer  in  the  City  and 
County  of  San  Francisco  since  1881;  that  I  have  read 
said  affidavit  and  that  the  statements  made  therein  are 
true;  that  I  was  present  with  said  Bohen  through  the 
whole  transaction  described  in  said  affidavit  and  am 
able  to  corroborate  from  my  own  knowledge  all  the 
statements  made  by  the  said  Bohen  in  said  affidavit; 
that  I  saw  and  heard  what  is  stated  in  said  affidavit  to 
have  been  seen  and  heard  by  said  Bohen,  and  I  here- 
by adopt  said  affidavit  as  a  true  and  correct  account  of 
the  acts  and  conduct  of  Judge  Terry  and  his  wife  as 
they  are  described  in  said  affidavit. 

WILLIAM  GLENNON. 

Subscribed  and  sworn  to  before  me,  this  14th  day 
of  September,  A.  D.  1888. 

[SEAL.]  JAMES  MASON,  Notary  Public. 

Endorsed :  Filed  Sept.  17,  1888. 

L.  S.  B.  SAWYER,  Clerk. 
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Affidavit  of  W.  W.  Presbury. 

SAN  FKANCISCO,  Sept.  6th.  1888. 

I  attended,  as  Deputy  United  States  Marshal,  the 
session  of  the  United  States  Circuit  Court  held  in  San 
Francisco  September  3,  1888.  While  Mr.  Justice 
Field  was  reading  a  decision  in  what  is  known  as  the 
Sharon  case,  Mrs.  Terry  rose  from  her  seat  and  ad- 
dressed the  Justice  in  an  insulting  manner.  He  at 
once  told  her  to  sit  down,  which  she  refused  to  do,  and 
continued  to  utter  other  offensive  remarks.  The  Jus- 
tice then  ordered  the  U.  S.  Marshal,  there  present, 
to  take  her  from  the  room.  As  the  Marshal  moved 
toward  Mrs.  Terry  to  obey  the  order,  Judge  Terry 
struck  him  in  the  face,  whereupon  Terry  was  seized 
by  the  Marshal  and  others  and  thrown  to  the  floor, 
where  he  was  held  for  a  brief  time  by  deputies  and 
others.  While  on  the  floor  Terry  exclaimed,  ' '  You 
damned  fools!  What  are  you  trying  to  do  ?"  Meantime 
the  Marshal  and  assistants  had  removed  the  woman 
from  the  court-room.  A  man  who  sat  upon  Mrs. 
Terry's  left  interposed  to  prevent  the  removal  of  the 
latter,  and  for  that  purpose  approached  one  of  the  as- 
sistants from  behind,  and  tried  to  drag  him  away.  I 
disengaged  his  hands  and  threw  him  off,  when  he 
passed  around  me  and  made  a  still  further  attempt  at 
obstructing  the  officer,  but  was  again  prevented  by  me 
from  so  doing.  I  have  since  learned  that  this  man  is 
reputed  to  be  a  lawyer  named  Webster,  who  lives  at 
Stockton.  Judge  Terry  having  been  released  from  the 
grasp  of  those  who  held  him,  proceeded  toward  the 
door,  feeling  apparently  for  something  within  his 
waistcoat.  I  stepped  to  his  side  and  saw  that  he  was 
drawing  from  his  bosom  a  large  knife,  which  he  fairly 
exposed  just  inside  of  the  court-room  door. 
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On  emerging  from  the  door  lie  held  the  knife 
above  his  head,  saying,  "I  am  going  to  my  wife." 
I  walked  beside  him  until  he  reached  the  outside 
door  of  the  Marshal's  office,  where  his  further  pro- 
gress was  prevented  by  Chief  Deputy  Farish  and 
two  or  more  of  the  Marshal's  deputies,  together  with 
Detective  Finnegass  and  others.  After  a  struggle 
the  knife  was  taken  from  him  and  he  was  permitted  to 
join  his  wife  in  the  Marshal's  room.  He  remained 
there  until  an  order  was  received  from  the  Court  com- 
mitting him  and  his  wife  to  jail,  whereupon  they  were 
taken  from  the  building  by  the  Marshal  and  his  depu- 
ties. Prior  to  this  a  man  named  Ashe  was  found  to  be 
in  possession  of  Mrs.  Terry's  satchel.  The  Marshal 
opened  it  in  my  presence,  took  from  it  a  revolver  con- 
tained therein,  and  restored  the  satchel  to  the  owner. 
I  found  a  broken  bracelet  on  the  floor  of  the  office,  and 
saw  it  restored  to  the  owner. 

W.  W.  PKESBUBY. 

The  foregoing  statement,  written  by  me,  is  true,  to 
the  best  of  my  knowledge  and  belief. 

W.  W.  PRESBURY. 

Subscribed  and  sworn  to  before  me,  this  15th  day  of 
September,  1888. 

L.  S.  B.  SAWYER, 
Comr.  U.  S.  Circuit  Court,  Nor.  Dist.  Cal. 

Endorsed:  Filed  Sept.  17,  1888. 

L.  S.  B.  SAWYER,  Clerk. 


40 

Affidavit  of   Thomas  B.  Van  Buren. 

STATE  or  CALIFORNIA,  ]  gg 

City  and  County  of  San  Francisco, )  "" 

THOMAS  B.  VAN  BUREN,  being  first  duly  sworn,  de- 
poses and  says: 

I  am  a  lawyer  by  profession;  was  Brigadier-General 
in  the  United  States  service  during  the  late  war;  and 
was  afterwards  United  States  Consul-General  in  Japan 
for  eleven  years.  I  came  to  California  in  the  first 
steamer  that  entered  the  bay  of  San  Francisco — in  Feb- 
ruary, 1849;  was  appointed  United  States  District  At- 
torney for  the  upper  part  of  California  by  Military 
Governor  Riley  before  the  admission  of  the  State,  and 
was,  after  the  admission,  a  member  of  the  Senate  from 
San  Joaquin  county  for  some  years;  left  California  in 
1853,  and  returned  to  San  Francisco  about  three  years 
ago,  where  I  have  since  resided. 

I  have  known  Judge  Terry  for  many  years.  I  was 
present  in  the  court  room  of  the  United  States  Circuit 
Court  in  San  Francisco  on  the  3rd  day  of  September, 
1888,  while  the  Judges  were  delivering  the  opinion  in 
what  is  known  as  the  Sharon  case. 

Judge  Field  read  the  opinion,  and  during  the  prog- 
ress of  the  reading  he  was  interrupted  by  Mrs.  Terry 
arising  to  her  feet  and  saying,  "Judge  Field,  are  you 
going  to  take  the  responsibility  of  ordering  me  to  de- 
liver up  the  contract  ?"  Judge  Field  replied,  "Madam, 
take  your  seat."  Mrs.  Terry  continued  to  address  him 
but  I  did  not  catch  her  language.  Judge  Field  ordered 
her  once  or  twice  more  to  take  her  seat,  to  which  she 
paid  no  attention,  but  continued  to  talk  in  a  loud  tone. 
The  Judge  then  directed  her  to  be  removed  from  the 
court-room.  Marshal  Franks  then  came  towards  Mrs. 
Terry,  her  husband  being  seated  by  her  side — she 
standing.  Judge  Terry  at  once  sprang  to  his  feet,  and 
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as  Franks  approached  he  said  something  to  him  which 
I  did  not  catch.  He,  Judge  Terry,  then  struck  Franks 
a  blow  in  the  face.  He  then  thrust  his  right  hand 
into  his  bosom,  when  he  was  immediately  seized  by 
several  persons  about  him  and  was  forced  down  into  a 
chair  or  upon  the  floor  out  of  my  sight  for  the  moment. 
Marshal  Franks  and  his  assistants  then  seized  Mrs. 
Terry,  who  shouted  in  a  loud  tone  that  she  would  not 
be  removed  from  the  court-room,  and  who  repeatedly 
called  out  the  name  of  Judge  Field,  making  loud  state- 
ments, the  purport  of  which  I  did  not  catch.  The 
court-room  was  a  scene  of  great  confusion  and,  excite- 
ment, all  the  audience  standing  on  their  feet,  and  the 
large  majority  rushing,  apparently  to  get  away  from 
the  scene  of  the  conflict.  Mrs.  Terry  was  removed 
forcibly  from  the  court-room,  resisting  all  the  time, 
after  which  Judge  Terry  was  released  by  those  holding 
him,  and  walked  rapidly  from  the  court-room.  Loud 
noises  and  tumult  taking  place  in  the  hallway  were 
then  heard  for  some  moments  in  the  court-room,  but  I 
did  not  leave  the  court-room,  and  therefore  have  no 
knowledge  of  what  took  place  outside. 

THOS.  B.  VAN  BUREN. 

Subscribed  and  sworn  to  before  me,  this  14th  day  of 
September,  A.  D.  1888. 

[SEAL.]  JAMES  MASON,  Notary  Public. 

Endorsed:  Filed  Sept.  17,  1888. 

L.  S.  B.  SAWYEK,  Clerk. 
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Affidavit  of  J.  H.  Miller. 

STATE  OF  CALIFORNIA,  )  ^ 

City  and  County  of  San  Francisco, )  ss' 

J.  H.  MILLER,  being  duly  sworn,  makes  oath  as  fol- 
lows: 

That  he  is  an  attorney  at  law  and  a  member  of  the 
law  firm  Langhorne  &  Miller  of  408  California  street, 
San  Francisco,  California; 

That  on  the  3rd  day  of  September,  1888,  from  11 
o'clock  A.  M.  until  after  12 :30,  he  was  present  in  the 
court-room  of  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  California,  in  the  new 
Appraiser's  Building,  in  the  City  and  County  of  San 
Francisco,  during  the  reading  by  his  Honor,  Mr.  Jus- 
tice Field,  of  the  decision  of  the  Court  in  the  cases  of 
Sharon  vs.  Terry  et  al.  and  Newlands  et  al.  vs.  Terry 
et  al. ,  and  affiant  witnessed  the  disturbance  that  then 
and  there  occurred; 

That  when  said  Court  convened  at  11  o'clock  A.  M. , 
affiant  was  sitting  at  the  extreme  end  of  the  table  set 
apart  for  attorneys,  immediately  in  front  of  the  Judges 
of  said  Court,  with  a  collection  of  books  and  papers 
on  said  table  in  front  of  affiant,  which  had  been  brought 
there  by  him  to  be  used  by  him  in  the  argument  of 
certain  cases  on  the  calendar  for  that  day; 

That  David  S.  Terry  was  on  said  occasion  sitting 
immediately  next  to  and  adjoining  affiant,  on  the  left, 
in  front  of  the  said  Judges,  and  Sarah  Althea  Terry 
was  sitting  immediately  next  to  and  adjoining  said 
David  S.  Terry  on  his  left; 

That  while  Mr.  Justice  Field  was  reading  the  de- 
cision aforesaid,  and  during  the  reading  thereof,  the 
said  Sarah  Althea  Terry  arose  from  her  seat  and  inter- 
rupted the  said  reading  by  crying  out  in  a  loud  voice, 
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' '  Judge  Field,  do  you  mean  to  say  I  must  surrender 
my  marriage  contract  to  be  cancelled  ? "  or  words  to 
that  effect.  Thereupon,  his  Honor,  Mr.  Justice  Field, 
said,  "Sit  down,  madam;"  but  she  refused  to  sit 
down,  and  flew  into  a  rage,  and  in  a  loud  and  bois- 
terous tone  of  voice  used  abusive  and  disrespectful 
language  to  the  Court.  Affiant  would  not  undertake 
to  give  under  oath  all  the  exact  words  used  by  her,  but 
their  substance  was  a  charge  that  Mr.  Justice  Field 
had  sold  his  decision  and  had  been  paid  and  bribed 
by  Mr.  Newlands  to  render  the  opinion  he  was  then 
reading,  and  that  everybody  knew  it.  Thereupon,  Mr. 
Justice  Field  ordered  the  Marshal  to  remove  her  from 
the  court-room. 

When  the  Marshal  advanced  towards  her,  David  S. 
Terry  jumped  from  his  seat  and  confronted  the  Mar- 
shal and  told  him  in  substance  that  he  should  not 
remove  Mrs.  Terry  without  a  written  order. 

The  Marshal  then  took  hold  of  Mrs.  Terry,  or  was 
preparing  to  take  hold  of  her,  when  said  David  S. 
Terry  assaulted  him.  Several  Deputy  Marshals  then 
came  to  the  Marshal's  assistance,  and  a  mele'e  occurred, 
during  which  said  David  S.  Terry  thrust  his  right 
hand  into  his  breast  underneath  his  waistcoat  with 
every  appearance  of  attempting  to  draw  a  weapon;  affi- 
ant involuntarily  stepped  back  a  couple  of  paces  (hav- 
ing before  arisen  from  his  seat),  expecting  said  Terry 
to  draw  a  weapon,  either  a  revolver  or  a  knife;  before 
said  Terry  could  draw  any  weapon  he  was  seized  on 
one  side  by  Detective  Finnegass,  and  on  the  other  by 
some  person  unknown  to  affiant,  and  was  pushed  back- 
wards towards  affiant  over  a  chair  on  the  floor  along- 
side of  affiant.  In  the  meanwhile  Sarah  Althea  Terry 
was  forcibly  carried  from  the  court-room,  fighting,  re- 
sisting and  screaming  in  a  loud  voice. 

The  said  David  S.  Terry  was  allowed  to  rise  from 
the  floor  by  the  officers  who  had  secured  him,  and 
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after  arising  he  walked  out  of  the  court-room  unmo- 
lested. 

Affiant  afterwards  heard  loud  noises  outside  of  the 
court-room,  but  does  not  know  what  occurred  there 
except  fromhearsa}T,  as  he  remained  in  the  court-room. 

J.  H.  MILLEE. 

Subscribed  and  sworn  to  before  me,  this  13th  day 
of  September,  A.  D.  1888. 

[SEAL.]  ANDREW  J.  COFFEE, 

Notary  Public. 

Endorsed:  Filed  Sept.  17,  1888. 

L.  S.  B.  SAWYER,  Clerk. 


Affidavit  of  Alfred  Barstow. 

STATE  OF  CALIFORNIA,  )  gg 

City  and  County  of  San  Francisco, ) 

ALFRED  BARSTOW,  being  first  duly  sworn,  deposes 
and  says: 

I  was  present  in  the  Circuit  Court,  in  said 
City  and  County,  on  the  3rd  day  of  September,  1888, 
and  heard  read  the  decision  of  the  Court  in  the 
case  of  Sharon  vs.  Terry.  My  position  in  the  court- 
room at  said  time  was  at  the  easterly  side  of  the  court- 
room, at  the  table  usually  occupied  by  Deputy  Mar- 
shal Worth,  on  which  table  I  sat.  During  the  progress 
of  the  reading  of  the  opinion,  Mrs.  Terry  made  some 
remark  to  the  Court,  and  was  ordered  to  sit  down. 
This  she  refused  to  do,  and  continued  her  remarks; 
whereupon  the  Court  ordered  the  Marshal,  Mr.  J.  C. 
Franks,  to  remove  her  from  the  court-room.  There- 
upon the  Marshal  moved  around  and  behind  Mr.  David 
S.  Terry,  to  reach  Mrs.  Terry.  Thereupon  Mr.  Terry 
arose  from  his  seat,  his  left  hand  raised  to  the  left  lapel 
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of  his  coat  and  his  right  fumbling  about  the  breast  of 
his  coat.  By  the  time  Mr.  Terry  became  erect,  the  Mar- 
shal grasped,  or  made  a  motion  to  grasp,  the  arm  of 
Mrs.  Terry.  At  that  instant  Mr.  Terry  withdrew  his 
hands  from  his  coat  and  pushed  the  Marshal  with  a 
quick  movement  from  himself,  and  partially  from  Mrs. 
Terry,  and  immediately  thereafter  struck  two  or  three 
very  heavy  blows  with  his  clenched  fist  in  the  direction 
of  the  Marshal's  face,  whose  back  was  then  toward  me. 
During  this  time,  certain  parties  behind  Mr.  Terry 
were  striving  to  pull  him  down,  in  which  they  finally 
succeeded,  and  Mrs.  Terry  was  carried  from  the  court- 
room by  the  Marshal  and  some  other  person  unknown 
to  deponent.  After  the  removal  of  Mrs.  Terry  from 
the  room,  Mr.  Terry  was  allowed  to  arise  and  was  then 
escorted  from  the  room.  And  further  deponent  saith 
not.  ALFBED  BARSTOW. 

Subscribed  and  sworn  to  before  me,  this  llth  day  of 
September,  1888.  L.  S.  B.  SAWYER, 

Comr.  U.  S.  Circuit  Court,  Northern  Disk  Cal. 

Endorsed:  Filed  Sept.  17,  1888. 

L.  S.  B.  SAWYER,  Clerk. 
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Affidavit  of  Joseph  D.  Redding. 

In  the  Circuit  Court  of  the  United  States,  Ninth  Circuit, 
Northern    District  of  California. 

IN  THE  MATTER  OF  THE  CONTEMPT  PROCEEDINGS) 

AGAINST 
SARAH  ALTHEA  TERRY  AND  DAVID  S.  TERRY,     j 

STATE  OP  CALIFORNIA,  i 

City  and  County  of  San  Francisco,  j  s 

JOSEPH  D.  KEDDING,  being  first  duly  sworn,  deposes 
and  says,  and  makes  the  following  statement: 

I  was  seated  in  the  court-room  of  the  Circuit  Court 
of  the  United  States,  Ninth  Circuit,  Northern  District 
of  California,  on  Monday,  September  3rd,  at  11  o'clock 
A.  M.,  about  four  feet  to  the  rear  of  the  long  table  in 
front  of  the  clerk's  rail.  Mrs.  Terry  was  seated  a  little 
to  the  right  of  the  center  of  the  table,  and  her  husband, 
David  S.  Terry,  was  seated  to  her  right,  and  near  the 
right  end  of  that  table,  facing  the  bench.  When  the 
Judges  entered,  every  one  arose,  with  the  exception  of 
Mrs.  Terry,  who  remained  seated.  Hon.  John  H. 
Boalt  sat  near  me  and  to  my  left. 

As  soon  as  Mr.  Justice  Field  commenced  reading  the 
opinion  of  the  Court,  Mrs.  Terry  became  more  and 
more  nervous.  She  had  a  reticule,  which  was  in  her 
lap.  After  Mr.  Justice  Field  had  proceeded  in  the 
reading  of  the  opinion,  about  ten  minutes,  I  should 
judge,  Mrs.  Terry  leaned  over  to  her  husband,  David 
S.  Terry,  and  whispered  something  hurriedly  in  his 
ear.  What  she  said,  I  could  not  hear,  but  Mr.  David 
S.  Terry  nodded  his  head  in  assent  to  her.  A  few 
minutes  afterwards,  when  Mr.  Justice  Field  had  read 
that  portion  of  the  opinion,  which  referred  to  the  can- 
cellation of  the  forged  contract,  I  saw  Mrs.  Terry 
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fumble  in  her  lap  with  the  reticule,  and  finally  with 
great  nervousness  and  agitation  she  arose  to  her  feet, 
and  said,  "  Judge  Field!"  Mr.  Justice  Field  at  once 
replied,  "Sit  down,  Madam."  Mrs.  Terry  then  said 
something,  the  entirety  of  which  I  did  not  hear,  but 
I  heard  the  following  words :  ' '  How  much  have  you 
been  paid  ?  Every  one  of  you  there  have  been  paid  for 
this  decision."  As  soon  as  Mr.  Justice  Field  heard 
these  words,  he  turned  to  Marshal  Franks,  who  was 
leaning  against  the  end  of  the  clerk's  rail  to  the  left  of 
the  bench,  looking  from  the  bench,  and  to  the  right  of 
Terry  and  Mrs.  Terry,  looking  from  the  position  where 
I  sat,  and  said,  "  Marshal,  remove  that  lady  from  the 
court-room."  At  once  noise  and  confusion  arose  on 
all  sides.  Mr.  Franks  sprang  instantly  towards 
Mrs.  Terry,  and  as  he  did  so  Mr.  David  S.  Terry 
arose,  and  said  something  to  him,  which  I  did  not 
hear,  and  at  the  same  time  raised  his  fist,  and  struck 
Marshal  Franks  square  in  the  face  a  very  powerful  blow. 
This  did  not  stop  Marshal  Franks'  progress  towards 
Mrs.  Terry  but  for  a  fraction  of  a  second.  He  grabbed 
her  by  the  arms,  trying  to  bring  her  arm  around  under 
the  small  of  her  back;  at  the  same  time  with  the 
assistance  of  another  person,  whom  I  don't  know,  but 
apparently  an  officer  endeavored  to  remove  her  from  the 
court-room.  Mr.  Terry  was  rising  to  his  feet  at  the 
time  he  struck  Marshal  Franks.  Immediately  after 
striking  Marshal  Franks,  I  saw  Mr.  Terry  raise  his  right 
elbow  and  hand  almost  to  the  line  of  his  shoulder,  as 
if  to  place  his  hand  in  his  inside  coat  pocket.  I  could 
not  state  whether  he  did  place  his  hand  in  the  inside 
of  his  coat  or  vest,  because  his  back  was  partly  turned 
to  me  at  the  time,  but  a  moment  afterwards,  when  he 
was  turned  around  by  the  efforts  of  the  Deputy 
Marshals,  who  surrounded  him,  I  observed  that  his 
coat  was  unbuttoned,  and  the  upper  buttons  of  his  vest; 
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his  shirt  around  his  neck  was  ruffled  and  pulled  out  of 
place. 

Mrs.  Terry  resisted  and  kicked  at  the  officers  while 
they  where  removing  her  from  the  court-room.  I  saw 
Terry  struggling  with  three  officers  who,  immediately 
after  Franks  had  pinioned  Mrs.  Terry,  was  thrown  over 
backwards  and  partly  on  one  knee  and  hip.  His  teeth 
were  set  and  he  was  making  every  resistance  possible. 
As  soon  as  Mrs.  Terry  left  the  court-room  he  was 
assisted  out  after  her.  What  than  occurred  I  did  not 
see. 

JOSEPH  D.  BEDDING. 

Subscribed  and  sworn,  to,  by  the  said  Joseph  D. 
Kedding,  before  me  this  14th  day  of  September,  1888. 

[SEAL.]  HENBI  WIGGEK, 

Notary  Public  in  and  for  the  City  and  County  of  San 

Francisco,  State  of  California. 

Endorsed:    Filed  Sept.  17,  1888. 

L.  S.  B.  SAWYER,  Clerk. 


Fac  simile  of  D,  8,   Terry's  knife,  mentionei 


Fao  simile  of  Mrs,  Terry's  pisto, 


i  foregoing  petition,  opinion  and  affidavits. 


mentioned  in  foregoing  affidavits, 


The  authority  of  the  Courts  of  the  United  States  to  punish  for 
Contempts  committed  in  their  presence, 


IN  THE   MATTER  OF  DAVID  S.  TERRY, 

ON   PETITION    FOR   A   WRIT   OF   HABEAS   CORPUS. 


OPINION    OF 

THE  SUPREME  COURT  OF  THE  UNITED  STATES 

DELIVERED    BY 

Mr.  JUSTICE 

November  12,  1888. 


This  is  an  original  application  to  this  court  for  a  writ  of  habeas  corpus. 
The  petitioner,  David  S.  Terry,  alleges  that  he  is  unlawfully  imprisoned, 
under  an  order  of  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  California,  in  the  jail  of  Alameda  County  in  that  State. 

That  order  is  made  a  part  of  his  application,  and  is  as  follows : 

"  In  the  Circuit  Court  of  the  United  States  of  America  for  the  Northern 

District  of  California. 
"In  the  Matter  of  Contempt  of  David  S.  Terry.     In  open  court. 

"  Whereas  on  this  3d  day  of  September,  1888,  in  open  court,  and  in 
the  presence  of  the  judges  thereof,  to  wit,  Hon.  Stephen  J.  Field,  Circuit 
Justice,  presiding ;  Hon.  Lorenzo  Sawyer,  Circuit  Judge,  and  Hon.  George 
M.  Sabin,  District  Judge,  during  the  session  of  said  court,  and  while  said 
court  was  engaged  in  its  regular  business,  hearing  and  determining 
causes  pending  before  it,  one  Sarah  Althea  Terry  was  guilty  of  misbehavior 
in  the  presence  and  hearing  of  said  court ; 

"  And  whereas,  said  court  thereupon  duly  and  lawfully  ordered  the 
United  States  marshal,  J.  C.  Franks,  who  was  then  present,  to  remove 
the  said  Sarah  Althea  Terry  from  the  court-room  ; 

"And  whereas  the  said  United  States  marshal  then  and  there  attempted 
to  enforce  said  order,  and  then  and  there  was  resisted  by  one  David  S.  Terry, 
an  attorney  of  this  court,  who,  while  the  said  marshal  was  attempting  to 
execute  said  order  in  the  presence  of  the  court,  assaulted  the  said  United 
States  marshal,  and  then  and  there  beat  him,  the  said  marshal,  and  then 


and  there  wrongfully  and  unlawfully  assaulted  said  marshal  with  a  deadly 
weapon,  with  intent  to  obstruct  the  administration  of  justice,  and  to  resist 
such  United  States  marshal  and  the  execution  of  the  said  order ; 

1  'And  whereas  the  said  David  S.  Terry  was  guilty  of  a  contempt  of 
this  court,  by  misbehavior  in  its  presence,  and  by  a  forcible  resistance  in 
the  presence  of  the  court  to  a  lawful  order  thereof,  in  the  manner  afore- 
said : 

"Now,  therefore,  be  it  ordered  and  adjudged  by  this  court,  That  the 
said  David  S.  Terry,  by  reason  of  said  acts,  was,  and  is,  guilty  of  con- 
tempt of  the  authority  of  this  court,  committed  in  its  presence  on  this  3d 
day  of  September,  1888; 

"  And  it  is  further  ordered,  That  the  said  David  S.  Terry  be  punished 
for  said  contempt  by  imprisonment  for  the  term  of  six  months; 

"And  it  is  further  ordered,  That  this  judgment  be  executed  by  impris' 
onment  of  the  said  David  S.  Terry  in  the  county  jail  of  the  county  of  Ala- 
meda,  in  the  State  of  California,  until  the  further  order  of  this  court,  but 
not  to  exceed  said  term  of  six  months ; 

"And  it  is  further  ordered,  That  a  certified  copy  of  this  order,  under 
the  seal  of  the  court,  be  process  and  warrant  for  executing  this  order." 

The  petition  alleges  that  "said  order  was  made  by  said  court  in  the 
absence  of  your  petitioner,  and  without  his  having  any  notice  of  the  in- 
tention of  said  court  to  take  any  proceeding  whatever  in  relation  to  the 
matters  referred  to  in  said  order,  and  without  giving  your  petitioner  any 
opportunity  whatever  of  being  heard  in  defence  of  the  charges  therein 
made  against  him/' 

The  petition  proceeds : 

"And  your  petitioner  further  showeth  that  on  the  12th  day  of  Septem- 
ber, 1888,  he  addressed  to  the  said  Circuit  Court  a  petition,  duly  verified 
by  his  oath,  in  the  words  and  figures  following,  to  wit: 

*  In  the  Circuit  Court  of  the  United  States,  Ninth  Circuit,  Northern  Dis- 
trict of  California. 

'  In  the  Matter  of  Contempt  of  David  S.  Terry. 
'  To  the  Honorable  Circuit  Court  aforesaid : 

'  The  petition  of  David  S.  Terry  respectfully  represents : 
'That  in  all  the  matters  and  transactions  occurring  in  the  said  court  on 
the  3d  day  of  September,  inst.,  upon  which  the  order  in  this  matter  was 
based,  your  petitioner  did  not  intend  to  say  or  do  anything  disrespectful 
to  said  court  or  the  judges  thereof,  or  to  any  one  of  them;  that  when 
petitioner's  wife,  the  said  Sarah  Althea  Terry,  first  arose  from  her  seat, 
and  before  she  uttered  a  word,  your  petitioner  used  every  effort  in  his 
power  to  cause  her  to  resume  her  seat  and  remain  quiet;  and  he  did 
nothing  to  encourage  her  in  her  acts  of  indiscretion;  when  this  court 


made  the  order  that  petitioner's  wife  be  removed  from  the  court-room, 
your  petitioner  arose  from  his  seat  with  the  purpose  and  intention  of 
himself  removing  her  from  the  court-room,  quietly  and  peaceably,  and 
had  no  intention  or  design  of  obstructing  or  preventing  the  execution  of 
the  said  order  of  the  court;  that  he  never  struck  or  offered  to  strike  the 
United  States  marshal  until  the  said  marshal  had  assaulted  himself,  and 
had  in  his  presence  violently,  and,  as  he  believed,  unnecessarily,  assaulted 
petitioner's  wife. 

*  Your  petitioner  most  solemnly  avers  that  he  neither  drew  or  attempted 
to  draw  any  deadly  weapon  of  any  kind  whatever  in  said  court-room, 
and  that  he  did  not  assault  or  attempt  to  assault  the  United  States  mar- 
shal with  any  deadly  weapon  in  said  court-room  or  elsewhere. 

*  And  in  this  connection  he  respectfully  represents  that  after  he  had 
left  said  court-room  he  heard  loud  talking  in  one  of  the  rooms  of  the 
United  States  marshal,  and  among  the  voices  proceeding  therefrom  he 
recognized  that  of  his  wife,  and  he  thereupon  attempted  to  force  his  way 
into  said  room  through  the  main  office  of  the  United  States  marshal ;  the 
door  of  this  room  was  blocked  with  such  a  crowd  of  men  that  the  door 
could  not  be  closed;  that  your  petitioner  then  for  the  first  time  drew  from 
inside  his  vest  a  small  sheath  knife,  at  the  same  time  saying  to  those 
standing  in  his  way  in  said  door,  that  he  did  not  want  to  hurt  any  one ; 
that  all  he  wanted  was  to  get  in  the  room  where  his  wife  was ;  the  crowd 
then  parted,  and  your  petitioner  entered  the  doorway,  and  there  saw  a 
United  States  deputy  marshal  with  a  revolver  in  his  hand  pointed  to  the 
ceiling  of  the  room ;   some  one  then  said,  *  Let  him  in,  if  he  will  give  up 
his  knife/  and  your  petitioner  immediately  released  hold  of  the  knife  to 
some  one  standing  by. 

*  In  none  of  these  transactions  did  your  petitioner  have  the  slightest 
idea  of  showing  any  disrespect  to  this  honorable  court. or  any  of  the  judges 
thereof. 

'  That  he  lost  his  temper,  he  respectfully  submits,  was  a  natural  conse- 
quence of  himself  being  assaulted  when  he  was  making  an  honest  effort  to 
peacefully  and  quietly  enforce  the  order  of  the  court  so  as  to  avoid  a 
scandalous  scene,  and  of  seeing  his  wife  so  unnecessarily  .assaulted  in  his 
presence. 

4  Wherefore  your  petioner  respectfully  requests  that  this  honorable 
court  may,  in  the  light  of  the  facts  herein  stated,  revoke  the  order  made 
herein  committing  him  to  prison  for  six  months. 

'  And  your  petitioner  will  ever  pray,  &c. 

'Dated  September  12th,  1888.'" 

The  petitioner  states  that  on  the  17th  of  September,  1888,  the  Circuit 
Court  ''declined  and  refused  to  grant  to  your  petitioner  the  relief  prayed 
for  or  any  other  relief." 


He  also  insists,  in  his  petition,  that  the  "Circuit  Court  had  no  juris- 
diction of  his  person  at  the  time  it  made  the  order  hereinbefore  set  forth, 
and  possessed  no  lawful  power  to  make  said  order,  and  that  he  was  en- 
titled to  be  relieved  from  his  said  imprisonment  upon  the  filing  of  the 
petition  aforesaid,  and  that  said  order  of  said  court  is  otherwise  illegal 
and  unwarranted  by  the  law  of  the  land." 

That  he  may  be  relieved  of  said  detention  and  imprisonment,  he  prays 
that  he  may  be  forthwith  brought  before  this  court,  upon  writ  of  habeas 
corpus,  to  do,  submit  to,  and  receive  what  the  law  may  require. 

The  above  presents  the  entire  case  made  by  the  application  before  us. 

There  can  be  no  dispute  either  as  to  the  power  or  duty  of  this  court  in 
cases  of  this  character.  Its  power  to  issue  a  writ  of  habeas  corpus  for  the 
purpose  of  inquiring  into  the  cause  of  the  restraint  of  the  liberty  of  the 
person  in  whose  behalf  the  writ  is  asked,  is  expressly  conferred  by  statute, 
and  extends  to  the  cases,  among  others,  of  prisoners  in  jail  under  or  by 
color  of  the  authority  of  the  United  States,  and  of  persons  who  are  in 
custody  in  violation  of  the  Constitution  or  laws  of  the  United  States. 
E.  S.  §§  751,  752,  753.  Its  general  duty  in  such  cases  is  also  prescribed  by 
statute.  Upon  complaint  in  writing,  signed  by,  and  verified  by  the  oath 
of  the  person  for  whose  relief  it  is  intended,  setting  forth  the  facts  con- 
cerning the  detention  of  the  party  restrained,  in  whose  custody  he  is  de- 
tained, and  by  virtue  of  what  claim  or  authority,  if  known,  it  is  the  duty 
of  the  court  to  "forthwith  award  a  writ  of  habeas  corpus,  unless  it  appears 
from  the  petition  itself  that  the  party  is  not  entitled  thereto."  It.  S.  §§ 
754-5.  The  writ  need  not,  therefore,  be  awarded  if  it  appear  upon 
the  showing  made  by  the  petitioner,  that  if  brought  into  court,  and  the 
cause  of  his  commitment  inquired  into,  he  would  be  remanded  to  prison. 
Exparte  Kearney,  7  Wheat.  38,  45;  Ex  parte  Watkins,  3  Pet.  193,  201; 
Exparte  Milligan,  4  Wall.  1,  11. 

It  is  proper  in  this  connection  to  say  that  since  the  passage  of  the  act  of 
March  3,  1885,  ch.  353,  23  Stat.  437,  amending  §  764  of  the  Revised 
Statutes  so  as  to  give  this  court  jurisdiction,  upon  appeal,  to  review  the 
final  decisions  of  the  Circuit  Courts  of  the  United  States  in  cases  of  habeas 
corpus,  when  the  petitioner  alleges  that  he  is  restrained  of  his  liberty  in 
violation  of  the  Constitution  or  laws  of  the  United  States,  the  right  to  the 
writ,  upon  original  application  to  this  court,  is  not,  in  every  case,  an  abso- 
lute one.  In  Wales  v.  Whitney,  114  U.  S.  564,  it  appears  that  a  direct 
application  to  this  court  for  the  writ,  after  a  decision  adverse  to  the  peti- 
tioner in  the  Supreme  Court  of  the  District  of  Columbia,  was  abandoned 
on  the  suggestion  that  he  could  bring  that  decision  to  this  court  for  review 
under  the  act  of  1885 ;  and  it  was  brought  here  under  that  statute.  In 
Ex  parte  Royall,  117  U.  S.  241,  250,  upon  appeal  from  a  decision  of  a 
Circuit  Court  of  the  United  States  refusing  to  award  the  writ  to  one 


alleging  that  he  was  restrained  of  his  liberty  in  violation  of  the  Constitu- 
tion of  the  United  States  by  an  order  of  a  State  court,  in  which  he  stood 
indicted  for  an  alleged  offence  against  the  laws  of  such  State,  it  was  held 
that  while  the  Circuit  Court  had  power  to  grant  the  writ  and  discharge 
the  accused  in  advance  of  his  trial  under  the  indictment,  it  was  not  bound 
to  exercise  that  power  immediately  upon  application  being  made  for  the 
writ,  but  could  await  the  result  of  the  trial,  and,  in  its  discretion,  as  the 
special  circumstances  of  the  case  might  require,  put  the  petitioner  to  his 
writ  of  error  from  the  highest  court  of  the  State.  In  Sawyer's  Case,  124 
U.  S.  200,  this  court  entertained  an  original  application  for  a  writ  of 
habeas  corpus  without  requiring  the  petitioner  to  apply,  in  the  first  instance, 
to  the  proper  Circuit  Court;  but,  in  that  case,  as  in  this,  the  application 
proceeded  upon  the  ground  that  the  Circuit  Court  itself  had  made  the 
order  by  which  he  was  alleged  to  have  been  deprived  of  his  liberty  in  vio- 
lation of  the  Constitution  of  the  United  States. 

Nor  can  there  be  any  dispute  as  to  the  power  of  a  Circuit  Court  of  the 
United  States  to  punish  contempts  of  its  authority.  In  United  States  v. 
Hudson,  1  Cranch,  34,  it  was  held  that  the  courts  of  the  United  States, 
from  the  very  nature  of  their  institution,  possess  the  power  to  fine  for  con- 
tempt, imprison  for  contumacy,  enforce  the  observance  of  order,  &c.  In 
Anderson  v.  Dunn,  6  Wheat.  204,  227,  it  was  said  that  "courts  of  justice 
are  universally  acknowledged  to  be  vested,  by  their  very  creation,  with 
power  to  impose  silence,  respect,  and  decorum  in  their  presence,  and  sub- 
mission to  their  lawful  mandates."  So,  in  Ex  parte  Robinson,  19  Wall.  505, 
510:  "The  power  to  punish  for  contempts  is  inherent  in  all  courts;  its 
existence  is  essential  to  the  preservation  of  order  in  judicial  proceedings, 
and  to  the  enforcement  of  the  judgments,  orders,  and  writs  of  the  courts, 
and  consequently  to  the  due  administration  of  justice.  The  moment 
the  courts  of  the  United  States  were  called  into  existence  and  invested 
with  jurisdiction  over  any  subject,  they  became  possessed  of  this  power/' 
Ex  parte  Bollman,  4  Cranch,  75,  94;  Story,  Const.  §  1774;  Bac.  Ab.,  Courts, 
E.  And  such  is  the  recognized  doctrine  in  reference  to  the  powers  of 
the  courts  of  the  several  States.  "The  summary  power  to  commit  and 
punish  for  contempts  tending  to  obstruct  or  degrade  the  administration 
of  justice,"  the  Supreme  Judicial  Court  of  Massachusetts  well  said,  in 
Cartwright's  Case,  114  Mass.  230,  238,  "is  inherent  in  Courts  of  Chancery 
and  other  Superior  Courts,  as  essential  to  the  execution  of  their  powers 
and  to  the  maintenance  of  their  authority,  and  is  part  of  the  law  of  the 
laud,  within  the  meaning  of  Magna  Charta  and  of  the  twelfth  article  of 
our  Declaration  of  Rights."  The  Declaration  of  Rights  here  referred  to 
was  that  which  formed  part  of  the  Constitution  of  Massachusetts,  and 
contained  the  prohibition,  inserted  in  most  of  the  American  Constitutions, 
against  depriving  any  person  of  life,  liberty,  or  estate,  except  by  the 
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judgment  of  his  peers,  or  the  law  of  the  land.  So  in  Cooper's  Case,  32  Vt. 
253,  257:  "The  power  to  punish  for  contempt  is  inherent  in  the  nature 
and  constitution  of  a  court.  It  is  a  power  not  derived  from  any  statute, 
but  arising  from  necessity;  implied,  because  it  is  necessary  to  the  exercise 
of  all  other  powers."  Without  such  power,  it  was  observed  in  Easton  v. 
State,  39  Ala.  552,  the  administration  of  the  law  would  be  in  continual 
danger  of  being  thwarted  by  the  lawless.  To  the  same  effect  are  Watson 
v.  Williams,  36  Miss.  344;  Johnston  v.  Commonwealth,  1  Bibb,  598;  Clark 
v.  People,  Breese  Rep.  266 ;  Commonwealth  v.  Dandridge,  2  Va.  Cases,  408 ; 
Ex  parte  Hamilton  &  Smith,  51  Ala.  68;  Redman  v.  State,  28  Ind.  212; 
People  v.  Turner,  1  Gal.  153;  State  v.  Morrill,  16  Ark.  388;  and  numerous 
cases  cited  in  note  to  Clark  v.  People  (Breese  Rep.  266)  in  12  Amer.  Dec.  178. 
See  also  Queen  v.  Lefroy,  9  Q.  B.  134.  But  this  power,  so  far  as  the  Circuit 
Courts  of  the  United  States  are  concerned,  is  not  simply  incidental  to  their 
general  power  to  exercise  judicial  functions;  it  is  expressly  recognized,  and 
the  cases  in  which  it  may  be  exercised  are  defined,  by  acts  of  Congress. 
They  have  power,  by  statute,  "to  punish,  by  fine  or  imprisonment,  at  the 
discretion  of  the  court,  contempts  of  their  authority :  Provided,  That  such 
power  to  punish  contempts  shall  not  be  construed  to  extend  to  any  cases 
except  the  misbehavior  of  any  person  in  their  presence,  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice,  the  misbehavior  of  any  of  the 
officers  of  said  courts  in  their  official  transactions,  and  the  disobedience 
or  resistance  by  any  such  officer,  or  by  any  party,  juror,  witness,  or  other 
person,  to  any  lawful  writ,  process,  order,  rule,  decree,  or  command  of 
the  said  courts."  R.  S.  §  725;  1  Stat.  83;  4  Id.  487. 

With  these  observations  as  to  the  power  and  duty  of  the  courts  of  the 
United  States,  when  applied  to  for  writs  of  habeas  corpus,  we  proceed  to 
the  consideration  of  the  general  question  as  to  whether  the  petition  in  this 
case  shows  that  the  prisoner  is  or  is  not  entitled  to  the  writ.  The  conten- 
tion of  his  counsel  is,  that  the  Circuit  Court  failed  to  take  such  steps  as 
were  necessary  to  give  jurisdiction  of  the  person  of  the  prisoner  at  the 
time  the  order  was  made  committing  him  to  jail  for  contempt;  and, 
therefore,  that  the  order  was  illegal,  and  the  writ  should  be  awarded.  If 
this  position  is  sound,  the  conclusion  stated  would  necessarily  follow ;  for 
while  the  writ  may  not  be  used  to  correct  mere  errors  or  irregularities, 
however  flagrant,  committed  within  the  sphere  of  the  authority  of  the 
court,  it  is  an  appropriate  writ  to  obtain  the  discharge  of  one  im- 
prisoned under  the  order  of  a  court  of  the  United  States  which  does  not 
possess  jurisdiction  of  the  person  or  of  the  subject-matter.  Ex  parte  Lange, 
18  Wall.  163  ;  Ex  parte  Parks,  93  U.  S.  8 ;  Ex  parte  Siebold,  100  U.  S.  371 ; 
Ex  parte  Rowland,  104  U.  S.  604;  Ex  parte  Curtis,  106  U.  S.  371 ;  Vn  re 
Ayer,  123  U.  S.  443,  485 ;  In  re  Sawyer,  124  U.  S.  200,  221 ;  Harvey  v. 
Tyler,  2  Wall.  328,  345;  Ex  parte  Fisk,  113  U.  S.  713,  718.  In  this  last 


case  it  was  said  that  when  "a  court  of  the  United  States  undertakes,  by 
its  process  of  contempt,  to  punish  a  man  for  refusing  to  comply  with  an 
order  which  that  court  had  no  authority  to  make,  the  order  itself,  being 
without  jurisdiction,  is  void,  and  the  order  punishing  for  the  contempt  is 
equally  void.  It  is  well  settled  now,  in  the  jurisprudence  of  this  court, 
that  when  the  proceeding  for  contempt  in  such  a  case  results  in  imprison- 
ment, this  court  will,  by  its  writ  of  habeas  corpus,  discharge  the  prisoner." 
A  judgment  which  lies  without  the  jurisdiction  of  a  court,  even  one  of  su- 
perior jurisdiction  and  general  authority,  is,  upon  reason  and  authority,  a 
nullity.  « 

This  question,  it  must  be  here  observed,  does  not  involve  an  inquiry 
into  the  truth  of  the  specific  facts  recited  in  the  order  of  commitment,  as 
constituting  the  contempt.  As  the  writ  of  habeas  corpus  does  not  perform 
the  office  of  a  writ  of  error  or  an  appeal,  these  facts  cannot  be  re-examined 
or  reviewed  in  this  collateral  proceeding.  They  present  a  case  which,  so  far 
as  the  subject-matter  is  concerned,  was  manifestly  within  the  jurisdiction 
of  the  Circuit  Court.  Notwithstanding  the  statements  made  in  the  peti- 
tion addressed  to  the  Circuit  Court  on  the  12th  of  September,  as  to  what 
the  petitioner  did,  and  as  to  what  he  did  not  do,  on  the  occasion  referred 
to  in  the  order  of  commitment,  it  must  be  taken  as  true,  upon  the  present 
application,  and  would  be  taken  as  true,  upon  a  return  to  the  writ,  if  one 
were  awarded,  that,  on  the  3d  of  September,  1888,  Mrs.  Terry  was  guilty 
of  misbehavior  in  the  presence  of  the  judges  of  the  Circuit  Court,  while 
they  were  engaged  in  the  hearing  and  determination  of  causes  pending 
before  it ;  that  the  court  thereupon  ordered  the  marshal  to  remove  her  from 
the  court-room;  that  the  petitioner,  an  attorney,  and,  therefore,  an  officer, 
of  the  court,  resisted  the  enforcement  of  the  order  by  beating  the  marshal, 
and  by  assaulting  him  with  a  deadly  weapon,  with  intent  to  obstruct  the 
administration  of  justice  and  the  execution  of  said  order.  It  must  also 
be  taken  as  true,  upon  the  present  application,  that  what  the  petitioner 
characterizes  as  self-defence  against  an  assault  of  the  marshal,  but  which 
the  Circuit  Court  in  its  order  of  commitment  expressly  finds,  upon  its 
personal  view  of  the  facts,  was  violence  and  misconduct  upon  his  part, 
occurred  in  its  immediate  presence ;  for,  if  it  were  competent  in  this  pro- 
ceeding for  the  petitioner  to  contradict  that  fact,  this  has  not  been  done. 
While  in  his  petition  to  this  court  he  disputes  the  jurisdiction  of  the 
Circuit  Court  of  his  person  at  the  time  he  was  imprisoned,  his  petition 
addressed  to  that  court  on  the  12th  of  September,  and  made  part  of  the 
present  application,  makes  no  question  as  to  the  alleged  contempt  having 
been  committed  in  the  presence  of  the  Circuit  Court,  and  only  puts  in 
issue  the  principal  facts  recited  in  the  order  of  commitment  as  constituting 
the  contempt  for  which  he  was  punished.  Those  facts  necessarily  en- 
tered into  the  inquiry  by  the  Circuit  Court  as  to  whether  the  prisoner  was 


or  was  not  guilty  of  contempt,  and  this  court  cannot,  in  this  proceeding-, 
in  virtue  of  any  power  conferred  upon  it  by  existing  legislation,  go  behind 
the  determination  of  them  by  that  court.  It  can  deal  only  with  such 
defects  in  the  proceedings  below  as  render  them,  not  simply  erroneous  or 
irregular,  but  absolutely  void.  Ex  parte  Hobinson,  19  Wall.  505,  511;  Ex 
parte  Kearney,  7  Wheat.  38,  43. 

What,  then,  are  the  grounds  upon  which  the  petitioner  claims  that  the 
Circuit  Court  was  without  jurisdiction  to  make  the  order  committing  him  to 
jail?  They  are:  1.  That  the  order  was  made  in  his  absence;  2.  That  it 
was  made  without  his  having  had  any  previous  notice  of  the  intention  of 
the  court  to  take  any  steps  whatever  in  relation  to  the  matters  referred  to 
in  the  order;  3.  That  it  was  made  without  giving  him  any  opportunity  of 
being  first  heard  in  defence  of  the  charges  therein  made  against  him. 

The  second  and  third  of  these  grounds  may  be  dismissed  as  immaterial 
in  any  inquiry  this  court  is  at  liberty,  upon  this  original  application,  to 
make.  For,  upon  the  facts  recited  in  the  order  of  September  3,  showing 
a  clear  ease  of  contempt  committed  in  the  face  of  the  Circuit  Court,  which 
tended  to  destroy  its  authority,  and,  by  violent  methods,  to  embarrass  and 
obstruct  its  business,  the  petitioner  was  not  entitled,  of  absolute  right,  either 
to  demand  a  regular  trial  of  the  question  of  contempt,  or  to  have  notice 
by  rule  of  the  court's  intention  to  proceed  against  him,  or  to  opportunity 
to  make  formal  answer  to  the  charges  contained  in  the  order  of  commitment. 
It  is  undoubtedly  a  general  rule  in  all  actions,  whether  prosecuted  by  pri- 
vate parties,  or  by  the  government,  that  is,  in  civil  and  criminal  cases, 
that "  a  sentence  of  a  court  pronounced  against  a  party  without  hearing  him, 
or  giving  him  an  opportunity  to  be  heard,  is  not  a  judicial  determination  of 
his  rights,  and  is  not  entitled  to  respect  in  any  other  tribunal."  Windsor  v. 
McVeigh,  93  U.  S.  274,  277.  But  there  is  another  rule,  of  almost  imme- 
morial antiquity,  and  universally  acknowledged,  which  is  equally  vital  to 
personal  liberty  and  to  the  preservation  of  organized  society,  because  upon 
its  recognition  and  enforcement  depend  the  existence  and  authority  of 
the  tribunals  established  to  protect  the  rights  of  the  citizen,  whether  of 
life,  liberty,  or  property,  and  whether  assailed  by  the  illegal  acts  of  the 
government  or  by  the  lawlessness  or  violence  of  individuals.  It  has 
relation  to  the  class  of  contempts  which,  being  committed  in  the  face  of  a 
court,  imply  a  purpose  to  destroy  or  impair  its  authority,  to  obstruct  the 
transaction  of  its  business,  or  to  insult  or  intimidate  those  charged  with  the 
duty  of  administering  the  law.  Blackstone  thus  states  the  rule:  "If  the 
contempt  be  committed  in  the  face  of  the  court,  the  offender  may  be  in- 
stantly apprehended  and  imprisoned,  at  the  discretion  of  the  judges,  with- 
out any  further  proof  or  examination.  But  in  matters  that  arise  at  a 
distance,  and  of  which  the  court  cannot  have  so  perfect  a  knowledge,  un- 
less by  the  confession  of  the  party  or  the  testimony  of  others,  if  the 
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judges  upon  affidavit  see  sufficient  ground  to  suspect  that  a  contempt  has 
been  committed,  they  either  make  a  rule  on  the  suspected  party  to  show 
cause  why  an  attachment  should  not  issue  against  him;  or,  in  very  fla- 
grant instances  of  contempt,  the  attachment  issues  in  the  first  instance, 
as  it  also  does  if  no  sufficient  cause  be  shown  to  discharge,  and  thereupon 
the  court  confirms  and  makes  absolute  the  original  rule."  4  Bl.  Com. 
286.  In  Bacon's  Abridgment,  title  Courts,  E,  it  is  laid  down  that 
"every  court  of  record,  as  incident  to  it,  may  enjoin  the  people  to  keep 
silence,  under  a  pain,  and  impose  reasonable  fines,  not  only  on  such  as 
shall  be  convicted  before  them  of  any  crime  on  a  formal  prosecution,  but 
also  on  all  such  as  shall  be  guilty  of  any  contempt  in  the  face  of  the 
court,  as  by  giving  opprobrious  language  to  the  judge,  or  obstinately 
refusing  to  do  their  duty  as  officers  of  the  court,  and  immediately  order 
them  into  custody."  It  is  utterly  impossible,  said  Abbott,  C.  J.,  in  Rex 
v.  Davidson,  4  B.  &  A.  329,  333,  "  that  the  law  of  the  land  can  be  properly 
administered  if  those  who  are  charged  with  the  duty  of  administering  it 
have  not  power  to  prevent  instances  of  indecorum  from  occurring  in  their 
own  presence.  That  power  has  been  vested  in  the  judges,  not  for  their 
personal  protection,  but  for  that  of  the  public.  And  a  judge  will  depart 
from  his  bounden  duty  if  he  forbears  to  use  it  when  occasions  arise  which 
call  for  its  exercise." 

To  the  same  effect  are  the  adjudications  by  the  courts  of  this  coun- 
try. In  State  v.  Woodjm,  5  Iredell's  Law,  199,  where  a  person  was  fined 
for  a  contempt  committed  in  the  presence  of  the  court,  Chief  Justice 
Ruffin  said:  "The  pow'er  to  commit  or  fine  for  contempt  is  essential 
to  the  existence  of  every  court.  Business  cannot  be  conducted  unless 
the  court  can  suppress  disturbances,  and  the  only  means  of  doing  that 
is  by  immediate  punishment.  A  breach  of  the  peace  in  fade  curice 
is  a  direct  disturbance  and  a  palpable  contempt  of  the  authority  of 
the  court.  It  is  a  case  that  does  not  admit  of  delay,  and  the  court 
would  be  without  dignity  that,  did  not  punish  it  promptly  and  without 
trial.  Necessarily  there  can  be  no  inquiry  de  novo  in  another  court,  as  to 
the  truth  of  the  fact.  There  is  no  mode  provided  for  conducting  such  an 
inquiry.  There  is  no  prosecution,  no  plea,  nor  issue  upon  which  there  can 
be  a  trial."  So  in  Whitten  v.  State,  36  Ind.  311 :  "  When  the  contempt 
is  committed  in  the  presence  of  the  court,  and  the  court  acts  upon  view 
and  without  trial  and  inflicts  the  punishment,  there  will  be  no  charge,  no 
plea,  no  issue,  and  no  trial ;  and  the  record  that  shows  the  punishment 
will  also  show  the  offence,  and  the  fact  that  the  court  had  found  the  party 
guilty  of  the  contempt ;  on  appeal  to  this  court  any  fact  found  by  the 
court  below  would  be  taken  as  true,  and  every  intendrnent  would  be  made 
in  favor  of  the  action  of  the  court."  Again,  in  Ex  parte  Wright,  65  Ind. 
508,  the  court  after  observing  that  a  direct  contempt  is  an  open  insult  in 


10 

the  face  of  the  court  to  the  persons  of  the  judges  while  presiding,  or  a 
resistance  to  its  powers  in  their  presence,  said:  ''For  a  direct  contempt 
the  offender  may  be  punished  instantly  by  arrest  and  fine  or  imprison- 
ment, upon  no  further  proof  or  examination  than  what  is  known  to  the 
judges  by  their  senses  of  seeing,  hearing,  &c."  4  Steph.  Com.  Bk.,  6,  ch. 
15 ;  Tidd's  Prac.  479-80 ;  Ex  parte  Hamilton  &  Smitfi,  51  Ala.  68  ;  People 
v.  Turner,  1  Cal  155. 

It  is  true,  as  counsel  suggest,  that  the  power  which  the  court  has  of 
instantly  punishing,  without  further  proof  or  examination,  contempts 
committed  in  its  presence,  is  one  that  may  be  abused  and  may  sometimes 
be  exercised  hastily  or  arbitrarily.  But  that  is  not  an  argument  to  dis- 
prove either  its  existence,  or  the  necessity  of  its  being  lodged  in  the  courts. 
That  power  cannot  be  denied  them  without  inviting  or  causing  such  ob- 
struction to  the  orderly  and  impartial  administration  of  justice  as  would 
endanger  the  rights  and  safety  of  the  entire  community.  What  was  said 
in  Ex  parte  Kearney,  7  Wlieat.  39,  45,  may  be  here  repeated:  "Wherever 
power  is  lodged  it  may  be  abused.  But  this  forms  no  solid  objection  against 
its  exercise.  Confidence  must  be  reposed  somewhere ;  and  if  there  should 
be  an  abuse,  it  will  be  a  public  grievance,  for  which  a  remedy  may  be 
applied  by  the  legislature,  and  is  not  to  be  devised  by  courts  of  justice." 

It  results  from  what  has  been  said  that  it  was  competent  for  the  Circuit 
Court,  immediately  upon  the  commission,  in  its  presence,  of  the  contempt 
recited  in  the  order  of  September  3,  to  proceed  upon  its  own  knowledge 
of  the  facts,  and  punish  the  offender,  without  further  proof,  and  with- 
out issue  or  trial  in  any  form.  It  was  not  bound  to  hear  any  explanation 
of  his  motives,  if  it  was  satisfied,  and  we  must  conclusively  presume, 
from  the  record  before  us,  that  it  was  satisfied,  from  what  occurred  under 
its  own  eye  and  within  its  hearing,  that  the  ends  of  justice  demanded  im- 
mediate action,  and  that  no  explanation  could  mitigate  his  offence  or  dis- 
prove the  fact  that  he  had  committed  such  contempt  of  its  authority  and 
dignity  as  deserved  instant  punishment.  Whether  the  facts  justified 
such  punishment  was  for  that  court  to  determine  under  its  solemn  re- 
sponsibility to  do  justice,  and  to  maintain  its  own  dignity  and  authority. 
In  re  Chiles,  22  Wall  157, 168.  Its  conclusion  upon  such  facts,  we  repeat, 
is  not,  under  the  statutes  regulating  the  jurisdiction  of  this  court,  open  to 
inquiry  or  review  in  this  collateral  proceeding.  If  we  were  t^  indulge  in 
any  presumption  as  to  what  actually  occurred  when  the  marshal  proceeded 
in  the  execution  of  the  order  to  remove  Mrs.  Terry  from  the  court-room, 
we  must  presume  that  the  Circuit  Court  fully  considered  the  statements 
contained  in  the  petition  of  September  12,  and  knowing  them  to  be 
inaccurate  or  untrue,  refused  to  set  aside  or  modify  its  previous  order 
of  commitment.  Its  action  in  that  regard  cannot  be  revised  or  annulled 
by  this  court  upon  an  original  application  for  habeas  corpus. 
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But  it  is  contended  that  the  order  of  September  3  was  void,  because, 
as  alleged  in  the  present  application  for  the  writ  of  habeas  corpus,  it  was 
made  in  the  "absence"  of  the  petitioner.  In  considering  this  suggestion, 
it  must  not  be  forgotten  that  the  order  of  imprisonment  shows,  and  the 
fact  is  not  asserted  to  be  otherwise,  that  it  was  made  and  entered  on  the 
same  day  on  which,  and,  presumably,  at  the  same  session  of  the  court  at 
which,  the  contempt  was  committed ;  and  there  is  no  claim  that  any  more 
time  intervened  between  the  commission  of  the  contempt,  and  the  making 
of  the  order,  than  was  reasonably  required  to  prepare  and  enter  in  due 
form  such  an  order  as  the  court,  upon  consideration,  deemed  proper  or 
necessary.  Indeed,  the  petition  of  September  12,  made  part  of  the 
present  application,  shows  that  the  petitioner,  after  his  personal  conflict 
with  the  marshal  in  the  presence  of  the  judges,  voluntarily  left  the  court- 
room, and  with  drawn  knife  forced  his  way  into  another  room  in  the  same 
building,  occupied  by  the  marshal,  and  to  which,  we  presume,  the  latter, 
in  executing  the  order  above  referred  to,  had  removed  Mrs.  Terry.  There 
is  no  pretence  that  the  petitioner  left  the  building  in  which  the  court  was 
held  before  the  order  of  commitment  was  passed. 

The  precise  question,  therefore,  to  be  now  determined,  is,  whether  the 
retirement  of  the  petitioner  from  the  court-room,  into  another  room  of 
the  same  building,  after  he  had  been  guilty  of  misbehavior  in  the  presence  of 
the  court,  and  had  violently  obstructed  the  execution  of  its  lawful  order,  de- 
feated the  jurisdiction  which  it  possessed,  at  the  moment  the  contempt  was 
committed,  to  order  his  immediate  imprisonment,  without  other  proof  than 
that  supplied  by  its  actual  knowledge  and  view  of  the  facts,  and  without  ex- 
amination or  trial  in  any  form?  In  our  judgment  this  question  must  be 
answered  in  the  negative.  Jurisdiction  of  the  person  of  the  petitioner  at- 
tached instantly  upon  the  contempt  being  committed  in  the  presence  of  the 
court.  That  jurisdiction  was  neither  surrendered  nor  lost  by  delay  on  the 
part  of  the  Circuit  Court  in  exercising  its  power  to  proceed,  without  notice 
and  proof,  and  upon  its  own  view  of  what  occurred,  to  immediate  punish- 
ment. The  departure  of  the  petitioner  from  the  court-room  to  another 
room,  near  by,  in  the  same  building,  was  his  voluntary  act.  And  his 
departure,  without  making  some  apology  for,  or  explanation  of,  his  con- 
duct, might  justly  be  held  to  aggravate  his  offence,  and  to  make  it  plain 
that,  consistently  with  the  public  interests,  there  should  be  no  delay,  upon 
the  part  of  the  court,  in  exerting  its  power  to  punish. 

If,  in  order  to  avoid  punishment,  he  had  absconded  or  fled  from  the 
building,  immediately  after  his  conflict  with  the  marshal,  the  court,  in 
its  discretion,  and  as  the  circumstances  rendered  proper,  could  have  ordered 
process  for  his  arrest  and  given  him  an  opportunity,  before  sending  him  to 
jail,  to  answer  the  charge  of  having  committed  a  contempt.  But  in  such 
a  case  the  failure  to  order  his  arrest,  and  to  give  him  such  opportunity  of 


12 

defence,  would  not  affect  its  power  to  inflict  instant  punishment.  Juris- 
diction to  inflict  such  punishment  having  attached  while  he  was  in  the 
presence  of  the  court,  it  would  not  have  been  defeated  or  lost  by  his 
flight  and  voluntary  absence.  Upon  this  point  the  decision  in  Hiddlebrook 
v.  State,  43  Conn.  268,  is  instructive.  That  was  a  case  of  contempt  com- 
mitted by  a  gross  assault  upon  another  in  open  court.  The  offender 
immediately  left  the  court-house  and  the  State.  The  court  made  rea- 
sonable efforts  to  procure  his  personal  attendance,  and,  those  failing,  a 
judgment  was  entered  in  his  absence,  sentencing  him  to  pay  a  fine  and 
to  be  imprisoned  for  contempt  of  court.  One  of  the  questions  pre- 
sented for  determination  was  whether  there  was  jurisdiction  of  the 
person  of  the  absent  offender.  The  court  said:  "The  offence  was  in- 
tentionally committed  in  the  presence  of  the  court.  When  the  first 
blow  was  struck,  that  instant  the  contempt  was  complete,  and  jurisdic- 
tion attached.  It  did  not  depend  upon  the  arrest  of  the  offender,  nor 
upon  his  being  in  actual  custody,  nor  even  upon  his  remaining  in  the 
presence  of  the  court.  When  the  offence  was  committed  he  was  in  the 
presence  and,  constructively,  at  least,  in  the  power  of  the  court.  He 
may  by  flight  escape  merited  punishment;  but  that  cannot  otherwise 
affect  the  right  or  the  power  of  the  court.  Before  the  court  could  exert 
its  power,  the  offender,  taking  advantage  of  the  confusion,  absented  him- 
self and  went  beyond  the  reach  of  the  court;  but,  nevertheless,  the 
jurisdiction  remained,  and  it  was  competent  for  the  court  to  take  such 
action  as  might  be  deemed  advisable,  leaving  the  action  to  be  enforced 
and  the  sentence  carried  into  execution  whenever  there  might  be  an 
opportunity  to  do  so.  If  it  was  necessary  that  the  judgment  should  be 
preceded  by  a  trial,  and  the  facts  found  upon  a  judicial  hearing,  as 
with  ordinary  criminal  cases,  it  would  be  otherwise.  But  in  this  proceed- 
ing nothing  of  the  kind  was  required.  The  judicial  eye  witnessed  the  act 
and  the  judicial  mind  comprehended  all  the  circumstances  of  aggravation, 
provocation,  or  mitigation ;  and  the  fact  being  thus  judicially  established, 
it  only  remained  for  the  judicial  arm  to  inflict  proper  punishment."  It 
is  true  that  the  present  case  differs  from  the  one  just  cited  in  that  the 
offender  did  not  attempt  by  flight  to  escape  punishment  for  his  offence. 
But  that  circumstance  could  not  affect  the  power  of  the  Circuit  Court, 
without  trial  or  further  proof,  to  inflict  instant  punishment  upon  the  peti- 
tioner for  the  contempt  committed  in  its  presence.  It  was  within  the 
discretion  of  that  court,  whose  dignity  he  had  insulted,  and  whose  authority 
he  had  openly  defied,  to  determine  whether  it  should,  upon  its  own  view 
of  what  occurred,  proceed  at  once  to  punish  him,  or  postpone  action  until 
he  was  arrested  upon  process,  brought  back  into  its  presence,  and  permitted 
to  make  defence.  Any  abuse  of  that  discretion  would  be  at  most  an  irregu- 
larity or  error,  not  affecting  the  jurisdiction  of  the  Circuit  Court. 
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We  have  not  overlooked  the  earnest  contention  of  petitioner's  counse 
that  the  Circuit  Court,  in  disregard  of  the  fundamental  principles  of  Magna 
Charta,  in  the  absence  of  the  accused,  and  without  giving  him  any  notice 
of  the  accusation  against  him,  or  any  opportunity  to  be  heard,  proceeded 
"  to  accuse,  to  try,  and  to  pronounce  judgment,  and  to  order  him  to  be 
imprisoned  ;  this,  for  an  alleged  offence  committed  at  a  time  preceding, 
and  separated  from,  the  commencement  of  his  prosecution."  We  have 
seen  that  it  is  a  settled  doctrine  in  the  jurisprudence  both  of  England 
and  of  this  country,  never  supposed  to  be  in  conflict  with  the  liberty  of 
the  citizen,  that  for  direct  contempts  committed  in  the  face  of  the  court, 
at  least  one  of  superior  jurisdiction,  the  offender  may,  in  its  discretion,  be 
instantly  apprehended  and  immediately  imprisoned,  without  trial  or  issue, 
and  without  other  proof  than  its  actual  knowledge  of  what  occurred  ;  and 
that,  according  to  an  unbroken  chain  of  authorities,  reaching  back  to  the 
earliest  times,  such  power,  although  arbitrary  in  its  nature  and  liable  to 
abuse,  is  absolutely  essential  to  the  protection  of  the  courts  in  the  dis- 
charge of  their  functions.  Without  it,  judicial  tribunals  would  be  at  the 
mercy  of  the  disorderly  and  violent,  who  respect  neither  the  laws  enacted 
for  the  vindication  of  public  and  private  rights,  nor  the  officers  charged 
with  the  duty  of  administering  them.  To  say,  in  case  of  a  contempt 
such  as  is  recited  in  the  order  below,  that  the  offender  was  accused, 
tried,  adjudged  to  be  guilty,  and  imprisoned,  without  previous  notice  of 
the  accusation  against  him  and  without  an  opportunity  to  be  heard,  is 
nothing  more  than  an  argument  or  protest  against  investing  any  court, 
however  exalted,  or  however  extensive  its  general  jurisdiction,  with  the 
power  of  proceeding  summarily,  without  further  proof  or  trial,  for  direct 
contempts  committed  in  its  presence. 

Nor,  in  our  judgment,  is  it  an  accurate  characterization  of  the  present 
case  to  say  that  the  petitioner's  offence  was  committed  "  at  a  time  pre- 
ceding, and  separated  from,  the  commencement  of  his  prosecution." 
His  misbehavior  in  the  presence  of  the  court,  his  voluntary  departure  from 
the  court-room  without  apology  for  the  indignity  he  put  upon  the  court, 
his  going  a  few  steps,  and  under  the  circumstances  detailed  by  him,  into 
the  marshal's  room  in  the  same  building  where  the  court  was  held,  and 
the  making  of  the  order  of  the  commitment,  took  place,  substantially,  on 
the  same  occasion,  and  constituted,  in  legal  effect,  one  continuous  complete 
transaction,  occurring  on  the  same  day,  and  at  the  same  session  of  the 
court.  The  jurisdiction,  therefore,  of  the  Circuit  Court  to  enter  an  order 
for  the  offender's  arrest  and  imprisonment  was  as  full  and  complete  as  when 
he  was  in  the  court-room  in  the  immediate  presence  of  the  judges. 

Whether  the  Circuit  Court  would  have  had  the  power  at  a  subsequent 
term,  or  at  a  subsequent  day  of  the  same  term,  to  order  his  arrest  and 
imprisonment  for  the  contempt,  without  first  causing  him  to  be  brought 


14 

into  its  presence,  or  without  making  reasonable  efforts  by  rule  or  attach- 
ment to  bring  him  into  court,  and  giving  him  an  opportunity  to  be  heard 
before  being  fined  and  imprisoned,  is  a  question  not  necessary  to  be  con- 
sidered on  the  present  hearing. 

The  application  for  the  writ  of  habeas  corpus  is  denied. 

Mr.  Justice  FIELD  took  no  part  in  the  decision  of  this  case. 
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SUPREME   COURT   OF   THE   UNITED   STATES. 
OCTOBER  TERM,  1884. 


Chew  Heong,  Plaintiff  in   Error,  }  In   error  to  the  Circuit  Court 
vs.  of  the  United  States  for  the 

The  United  States.  )      District  of  California. 


DISSENTING  OPINION  OF  MR.  JUSTICE  FIELD. 

I  am  unable  to  agree  with  my  associates  in  their  construction  of 
the  act  of  May  6, 1882,  as  amended  by  the  act  of  July  5, 1884,  re- 
stricting the  immigration  into  this  country  of  Chinese  laborers. 
That  construction  appears  to  me  to  be  in  conflict  with  the  lan- 
guage of  the  act,  and  to  require  the  elimination  of  entire  clauses 
and  the  interpolation  of  new  ones.  It  renders  nugatory  whole 
provisions  which  were  inserted  with  sedulous  care.  The  change 
thus  produced  in  the  operation  of  the  act  is  justified  on  the  theory 
that  to  give  it  any  other  construction  would  bring  it  into  conflict 
with  the  treaty;  and  that  we  are  not  at  liberty  to  suppose  that  Con- 
gress intended  by  its  legislation  to  disregard  any  treaty  stipulations. 

The  circuit  judge,  in  his  opinion,  assumes  that  the  treaty  of 
1880  allows  Chinese  laborers,  then  in  the  United  States,  freedom 
to  depart  and  return  without  reference  to  their  subsequent  resi- 
dence in  the  country;  and  that  this  freedom  is  assured  to  them 
whether  they  afterwards  abandon  or  continue  their  residence. 
Proceeding  on  this  assumption,  as  though  it  were  impregnable, 
the  assertion  is  made,  with  great  positiveness  and  frequent  repe- 
tition, that  the  act  of  Congress,  construed  according  to  the  nat- 
ural meaning  of  its  terms,  violates  that  treaty  and  our  plighted 
faith;  and  the  enormity  of  such  legislation  is  dwelt  upon  with 
much  warmth  of  expression.  The  majority  of  this  court,  adopting 
a  similar  construction  of  the  treaty,  narrow  the  meaning  of  the 
act  so  as  measurably  to  frustrate  its  intended  operation.  Whereas, 
if  the  treaty  as  to  such  laborers  be  construed,  as  I  think  it  should 


be,  to  apply  to  those  then  here  who  afterwards  continue  their  resi- 
dence in  the  country,  and  who  may,  during  such  residence,  desire 
to  be  temporarily  absent,  there  is  no  conflict  between  it  and  the  act 
of  Congress.  Both  are  then  in  perfect  harmony,  the  imputation 
of  bad  faith  is  without  a  plausible  pretext,  and  the  citations  in  the 
opinion  of  the  circuit  judge,  and  of  this  court,  as  to  the  necessity 
of  so  construing  acts  so  as  not  to  lead  to  injustice,  oppression  or 
absurd  consequences,  have  no  application. 

The  petitioner,  a  native  of  China,  and  a  laborer,  though  here 
when  the  treaty  of  1880  was  concluded,  left  the  country  in  June, 
1881,  and  was  in  the  Hawaiian  Islands  over  three  years  before 
he  desired  .to  return.  Chinese  laborers  do  not  travel  for  pleasure, 
and  during  that  time  he  had  acquired  a  residence  in  those  islands 
as  fully  as  he  ever  had  in  the  United  States.  But,  according  to 
the  opinion  of  the  court,  this  fact  is  of  no  significance.  He  could 
reside  there  twenty  years  and  then  return,  notwithstanding  the  act 
of  Congress.  I  cannot  construe  the  treaty  as  conferring  any  such 
unrestricted  right,  or  as  applying  to  any  other  laborers  than  those 
who  afterwards  continued  their  residence  here. 

If,  however,  the  act  of  Congress  be  in  conflict  with  the  treaty 
upon  the  immigration  of  Chinese  laborers,  it  must  control  as  being 
the  last  expression  of  the  sovereign  will  of  the  country.  And  while 
I  agree  with  all  that  is  said  in  the  opinion  of  the  court  as  to  the 
sanctity  of  the  public  faith,  I  must  be  permitted  to  suggest  that,  if 
the  legislative  department  sees  fit  for  any  reason  to  refuse,  upon  a 
subject  within  its  control,  compliance  with  the  stipulations  of  a 
treaty,  or  to  abrogate  them  entirely,  it  is  not  for  this  court  or  any 
other  court  to  call  in  question  the  validity  or  wisdom  of  its  action, 
and  impute  unworthy  motives  to  it.  It  should  be  presumed  that 
good  and  sufficient  reasons  controlled  and  justified  its  conduct. 
If  the  nation  with  which  the  treaty  is  made  objects  to  the  legis- 
lation it  may  complain  to  the  executive  head  of  our  government, 
and  take  such  measures  as  it  may  deem  advisable  for  its  interests. 
But  whether  it  has  just  cause  of  complaint,  or  whether,  in  view  of 
its  action,  adverse  legislation  on  our  part  be  or  be  not  justified,  is 
not  a  matter  for  judicial  cognizance  or  consideration.  A  treaty  is 
in  its  nature  a  contract  between  two  or  more  nations,  and  is  so  con- 
sidered by  writers  on  public  law;  and  by  the  Constitution  it  is  placed 
on  the  same  footing  and  made  of  like  obligation  as  a  law  of  the 
United  States.  Both  are  declared  in  that  instrument  to  be  the  su- 
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preme  law  of  the  land,  and  no  paramount  authority  is  given  to 
either  over  the  other. 

Some  treaties  operate  in  whole  or  in  part  by  their  own  force,  and 
some  require  legislation  to  carry  their  stipulations  into  effect.  If 
that  legislation  impose  duties  to  be  discharged  in  the  future,  it  may 
be  repealed  or  modified  at  the  pleasure  of  Congress.  If  the  treaty 
relates  to  a  subject  within  the  powers  of  Congress  arid  operates  by 
its  own  force,  it  can  only  be  regarded  by  the  courts  as  equivalent 
to  a  legislative  act.  Congress  may,  as  with  an  ordinary  statute, 
modify  its  provisions,  or  supersede  them  altogether.  The  im- 
migration of  foreigners  to  this  country,  and  the  conditions  upon 
which  they  shall  be  permitted  to  come  or  remain,  are  proper  sub- 
jects both  of  legislation  and  of  treaty  stipulation.  The  power  of 
Congress,  however,  over  the  subject  can  neither  be  taken  away 
nor  impaired  by  any  treaty. 

As  said  by  Mr.  Justice  Curtis,  in  Taylor  v.  Morton :  "  To  refuse 
to  execute  a  treaty,  for  reasons  which  approve  themselves  to  the 
conscientious  judgment  of  the  nation,  is  a  matter  of  the  utmost 
gravity  and  delicacy;  but  the  power  to  do  so  is  prerogative,  of 
which  no  nation  can  be  deprived  without  deeply  affecting  its  in- 
dependence. That  the  people  of  the  United  States  have  deprived 
their  government  of  this  power  in  any  case,  I  do  not  believe. 
That  it  must  reside  somewhere,  and  be  applicable  to  all  cases,  I 
am  convinced.  I  feel  no  doubt  that  it  belongs  to  Congress.  That, 
inasmuch  as  treaties  must  continue  to  operate  as  part  of  our  mu- 
nicipal law,  and  be  obeyed  by  the  people,  applied  by  the  judiciary 
and.  executed  by  the  President,  while  they  continue  unrepealed; 
and  inasmuch  as  the  power  of  repealing  these  municipal  laws 
must  reside  somewhere,  and  no  body  other  than  Congress  pos- 
sesses it, then  legislative  power  is  applicable  to  such  laws  whenever 
they  relate  to  subjects  which  the  Constitution  has  placed  under  that 
legislative  power."  (2  Curtis, 459*.)  And  the  learned  justice  holds, 
that  whether  a  treaty  with  a  foreign  sovereign  has  been  violated 
by  him;  whether  the  consideration  of  a  particular  stipulation  in  a 
treaty  has  been  voluntarily  withdrawn  by  one  party,  so  that  it  is 
no  longer  obligatory  on  the  other;  whether  the  views  and  acts  of 
a  foreign  sovereign  have  given  just  occasion  to  the  political  de- 
partments of  our  government  to  withhold  the  execution  of  a 
promise  contained  in  a  treaty,  or  to  act  in  direct  contravention  of 
such  promise,  is  not  a  judicial  question;  that  the  power  to  deter- 


mine  these  matters  has  not  been  confided  to  the  judiciary,  which 
has  no  suitable  means  to  exercise  it,  but  to  the  executive  and 
legislative  departments  of  our  government;  that  they  belong  to 
diplomacy  and  legislation,  and  not  to  the  administration  of  the 
laws.  And  he  concludes,  as  a  necessary  consequence  of  these 
views,  that  if  the  power  to  determine  those  matters  is  vested 
in  Congress,  it  is  wholly  immaterial  to  enquire  whether,  by  the  act 
assailed,  it  has  departed  from  the  treaty  or  not,  or  whether  such  de- 
parture were  accidental  or  designed,  and  if  the  latter,  whether 
the  reasons  therefor  were  good  or  bad.  As  said  by  Attorney-Gen- 
eral Crittenden,  in  his  opinion  furnished  to  the  head  of  the  Treasury 
Department  respecting  claims  under  the  treaty  with  Spain  ceding 
Florida,  with  which  an  act  of  Congress  was  supposed  to  conflict,  the 
"  Constitution  does  not  say  that  Congress  shall  pass  no  law  incon- 
sistent with  a  treaty,  and  it  would  have  been  a  strange  anomaly  if 
it  had  imposed  any  such  prohibition .  There  may  be  cases  of  treaties 
so  injurious,  or  which  may  become  so  by  change  of  circumstances, 
that  it  may  be  the  right  and  duty  of  the  government  to  renounce 
or  disregard  them.  Every  government  must  judge  and  deter- 
mine for  itself  the  proper  occasion  for  the  exercise  of  such  a 
power;  and  such  a  power,  I  suppose,  is  impliedly  reserved  by 
every  party  to  a  treaty,  and  I  hope  and  believe  belongs  inalien- 
ably to  the  government  of  the  United  States.  It  is  true  thatsuch 
a  power  may  be  abused,  so  may  the  treaty-making  power  and  all 
other  powers.  But  for  our  security  against  such  abuse,  we  may 
and  must  rely  on  the  integrity,  wisdom  and  good  faith  of  our 
government."  (V.  Opins.  Atty.  Gen.  345.)  This  power  was  ex- 
ercised by  Congress  in  1798,  when  it  declared  that  the  United 
States  were  of  right  freed  and  exonerated  from  the  stipulations  of 
the  treaties  and  consular  convention  previously  concluded  with 
France,  and  that  they  should  not  thereafter  be  regarded  as  ob- 
ligatory on  the  government  or  citizens  of  the  United  States. 
(1  Stats,  at  Large,  578.)  But,  what  is  more  important  than  these 
citations  as  to  the  weight  to  be  given  to  an  act  of  Congress 
when  in  conflict  with  a  preceding  treaty,  this  court  has  this  day 
rendered  an  authoritative  decision  on  the  subject.  In  several 
cases,  brought  to  recover  from  the  collector  of  the  port  of  New 
York  moneys  received  by  him  as  duties  on  passengers  landing 
there  from  foreign  ports,  not  being  citizens  of  the  United  States, 
at  the  rate  of  fifty  cents  for  each  of  them,  under  the  act  of 


Congress  of  August  3,  1882,  to  regulate  immigration,  it  was 
objected  that  the  act  violated  provisions  contained  in  treaties 
of  our  government  with  foreign  nations,  but  the  court  replied  that, 
"  so  far  as  the  provisions  in  that  act  may  be  found  to  be  in  conflict 
with  any  treaty,  they  must  prevail  in  all  the  judicial  courts  of  this 
country."  And,  after  a  careful  consideration  of  the  subject,  the 
court  reached  this  conclusion,  and  held  that,  "so  far  as  a  treaty 
made  by  the  United  States  with  any  foreign  nation  can  become 
the  subject  of  judicial  cognizance  in  the  courts  of  this  country,  it 
is  subject  .to  such  acts  as  Congress  may  pass  for  its  enforcement, 
modification  or  repeal."  (Edye  v.  Robertson,  Collector;  and 
Cunard  Steamship  Co.  v.  Same  Party.  See  also  the  case  of  The 
Cherokee  Tobacco,  11  Wall.  616,  and  The  case  of  Ah  Lung,  the 
Chinese  Laborer  from  Hong-Kong,  9  Sawyer.) 

While,  therefore,  the  courts  will  alwa37s  endeavor  to  bring  legis- 
lation into  harmony  with  treaty  stipulations,  and  not  presume  that 
it  was  intended  by  the  legislative  department  to  disregard  them, 
yet  an  act  of  Congress  must  be  construed  according  to  its  mani- 
fest intent,  and  neither  limited  nor  enlarged  by  ingenious  reason- 
ing or  fanciful  notions  of  a  purpose  not  declared  on  its  face. 

Before  proceeding  to  examine  in  detail  the  act  of  Congress  in 
question,  a  few  words  may  be  said  as  to  the  causes  which  led  to 
its  enactment.  Upon  the  acquisition  of  California  and  the  dis- 
covery of  gold,  people  from  all  parts  of  the  world  came  to  the 
country  in  great  numbers,  and  among  them  Chinese  laborers. 
They  found  ready  employment  ;  they  were  industrious  and  docile, 
and  generally  peaceable.  They  proved  to  be  valuable  domes- 
tic servants,  and  were  useful  in  constructing  roads,  draining 
marshes,  cultivating  fields,  and,  generally,  wherever  out-door 
labor  was  required  For  some  time  they  excited  little  opposi- 
tion, except  when  seeking  to  work  in  the  mines.  But  as  their 
numbers  increased  they  began  to  engage  in  various  trades  and 
mechanical  pursuits,  and  soon  came  into  competition,  not  only  with 
white  laborers  in  the  field,  but  with  white  artisans  and  mechanics. 
They  interfered  in  many  ways  with  the  industries  and  business  of 
the  State.  Very  few  of  them  had  families,  not  one  in  five  hun- 
dred, and  they  had  a  wonderful  capacity  to  live  in  narrow  quar- 
ters without  injury  to  their  health,  and  were  generally  content 
with  small  gains  and  the  simplest  fare.  They  were  perfectly 
satisfied  with  what  would  hardly  furnish  a  scanty  subsistence  to 
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our  laborers  and  artisans.  Successful  competition  with  them 
was,  therefore,  impossible,  for  our  laborers  are  not  content,  and 
never  should  be,  with  a  bare  livelihood  for  their  work.  They 
demand  something  more,  which  will  give  them  the  comforts  of  a 
home,  and  enable  them  to  support  and  educate  their  children. 
But  this  is  not  possible  of  attainment  if  they  are  obliged  to  com- 
pete with  Chinese  laborers  and  artisans  under  the  conditions  men- 
tioned; and  it  so  proved  in  California.  Irritation  and  discontent 
naturally  followed,  and  frequent  conflicts  between  them  and  our 
people  disturbed  the  peace  of  the  community  in  many  portions  of 
the  State. 

By  the  treaty  concluded  in  July,  1868,  generally  known  as  the 
Burlingame  Treaty, the  contracting  parties  declare  that  they  "cor- 
dially recognize  the  inherent  and  inalienable  right  of  man  to  change 
his  home  and  allegiance,  and  also  the  mutual  advantage  of  the 
free  migration  and  emigration  of  their  citizens  and  subjects,  re- 
spectively, from  the  one  country  to  the  other,  for  purposes  of  cu- 
riosity, of  trade,  or  as  permanent  residents."  And,  also,  that 
"citizens  of  the  United  States,  visiting  or  residing  in  China,  shall 
enjoy  the  same  privileges,  immunities  or  exemptions,  in  respect 
to  travel  or  residence,  as  may  there  be  enjoyed  by  the  citizens  and 
subjects  of  the  most  favored  nation ;  and,  reciprocally,  Chinese  sub- 
jects visiting  or  residing  in  the  United  States  shall  enjoy  the 
same  privileges,  immunities  and  exemptions,  in  respect  to  travel 
or  residence,  as  may  there  be  enjoyed  by  the  citizens  or  subjects 
of  the  most  favored  nation."  (Arts.  V  and  VI.,  16  Stats,  at  Large, 
740.) 

But,  notwithstanding  these  favorable  provisions,  opening  the 
whole  of  our  country  to  them,  and  extending  to  them  the  privi- 
leges, immunities  and  exemptions  of  citizens  or  subjects  of  the 
most  favored  nation,  they  have  remained  among  us  a  separate 
people,  retaining  their  original  peculiarities  of  dress,  manners, 
habits,  and  modes  of  living,  which  are  as  marked  as  their  com- 
plexion and  language.  They  live  by  themselves;  they  consti- 
tute a  distinct  organization  with  the  laws  and  customs  which 
they  brought  from  China.  Our  institutions  have  made  no  im- 
pression on  them  during  the  more  than  thirty  years  they  have 
been  in  the  country.  They  have  their  own  tribunals  to  which  they 
voluntarily  submit,  and  seek  to  live  in  a  mariner,  similar  to  that 
of  China.  They  do  not  and  will  not  assimilate  with  our  people; 


and  their  dying  wish  is  that  their  bodies  may  be  taken  to  China 
for  burial. 

But  this  is  not  all.  The  treaty  is  fair  on  its  face.  It  stipulates 
for  like  privileges,  immunities  and  exemptions  on  both  sides,  to 
our  people  going  to  China  and  to  their  people  coming  here.  But 
the  stipulations  to  our  people  are  utterly  illusive  and  deceptive. 
~No  American  citizen  can  enjoy  in  China,  except  at  certain  desig- 
nated ports,  any  valuable  privileges,  immunities  or  exemptions. 
He  can  trade  at  those  ports,  but  nowhere  else.  He  cannot  go  into 
the  interior  of  the  country  and  buy  or  sell  there  or  engage  in 
manufactures  of  any -kind.  A  residence  there  would  be  unsafe, 
and  the  crowded  millions  of  her  people  render  it  impossible  for 
him  to  engage  in  business  of  any  kind  among  them.  The  stipu- 
lations of  the  treaty,  so  far  as  the  residence  of  the  citizens  or 
subjects  of  one  country  in  the  other  and  the  trade  which  would 
follow  such  residence  are  concerned,  are  therefore  one-sided. 
Reciprocity  in  benefits  between  the  two  countries  in  that  re- 
spect has  never  existed.  There  is  not  and  never  has  been 
any  u mutual  advantage"  in  the  migration  or  emigration  of  the 
citizens  or  subjects,  respectively,  from  one  country  to  the  other 
which  the  treaty,  in  "cordially  recognizing,"  assumes  to  exist. 
Suggestions  of  any  such  mutuality  were  deceptive  and  false  from  the 
outset.  The  want  of  it  was  called  to  the  attention  of  our  govern- 
ment in  1878  by  a  communication  to  the  State  Department  from 
our  Minister  in  China.  "A  few  words,"  says  the  Minister,  "are 
needed  to  indicate  the  lack  of  reciprocity  between  us.  'I  think 
there  are  no  opportunities  of  residence  or  of  enterprise  from  which 
the  Chinese  among  us  are  debarred.  They  can  go  where  they 
will  and  do  what  they  will  in  all  our  broad  domain.  But  it  is  not 
so  here.  Our  countrymen  may  reside  in  a  few  cities  only,  and 
they  may  engage  in  no  enterprise  outside  of  the  ordinary  inter- 
change of  commodities,  and  their  transportation  between  defined 
points.  Opportunities  exist  to  develop  mines,  to  establish  furnaces 
and  factories,  to  construct  roads,  canals,  railroads  and  telegraphs, 
to  operate  these,  and  steam  and  other  vessels  on  many  routes  now 
not  open  to  them;  but  from  all  these  and  many  other  important 
branches  of  enterprise  we  are  effectually  and  perhaps  hopelessly 
shut  -out." 

And  this  is  not  all.  By  the  treaty  of  1868  the  contracting 
parties  declare  their  reprobation  of  any  other  than  "an  entirely 
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voluntary  emigration,"  and  they  agree  to  pass  laws  making  it  a 
penal  offence  for  a  citizen  of  the  United  States  or  Chinese  sub- 
jects to  take  Chinese  subjects  to  the  United  States  without  their 
free  and  voluntary  consent.  In  the  face  of  this  explicit  pro- 
vision large  numbers  of  them,  more  than  one-half  of  all  who 
have  come  to  the  United  States,  have  been  brought  under 
what  is  termed  the  contract  system ;  that  is,  a  contract  for  their 
labor.  In  one  sense  they  come  freely,  because  they  come  pursuant 
to  contract,  but  they  are  not  the  free  immigrants  whose  coming 
the  treaty  contemplates,  and  for  whose  protection  the  treaty  pro- 
vides. They  are  for  the  time  the  bond  thralls  of  the  contractor- — 
his  coolie  slaves.  The  United  States  had  already  legislated  to  pre- 
vent the  transportation  by  their  citizens  of  coolies  from  China  to 
any  foreign  port;  but  no  law  has  ever  been  passed  by  China  to 
prevent  its  subjects,  thus  bound,  from  being  taken  to  the  United 
States.  (Act  of  February  19,  1862,  12  Stats,  at  Large,  340.) 

In  view  of  these  facts — that  the  Chinese  cannot  assimilate 
with  our  people,  but  continue  a  distinct  race  amongst  us,  with 
institutions,  customs  and  laws  entirely  variant  from  ours;  that 
the  larger  portion  of  persons  termed  Chinese  laborers  were  im- 
ported under  the  labor-contract  system ;  that  no  law  to  prevent  their 
importation  under  this  system  had  ever  been  passed  by  China; 
that  competition  with  them  tended  to  degrade  labor,  and  thus  to 
drive  our  laborers  from  large  fields  of  industry;  that  the  treaty 
was  one-sided  in  the  benefits  it  conferred  as  to  residence  and 
trade  by  the  citizens  or  subjects  of  one  country  in  the  other, 
the  condition  of  the  people  of  China  rendering  any  reciprocity 
in  such  benefits  impossible — it  is  not  surprising  that  there  went 
up  from  the  whole  Pacific  Coast  an  earnest  appeal  to  Congress 
to  restrain  the  further  immigration  of  Chinese.  It  came  not 
only  from  that  class  who  toil  with  their  hands,  and  thus  felt 
keenly  the  pressure  of  the  competition  with  coolie  labor,  but 
from  all  classes.  Thoughtful  persons  who  were  exempt  from 
race  prejudices  saw,  in  the  facilities  of  transportation  between  the 
two  countries,  the  certainty,  at  no  distant  day,  that,  from  the 
unnumbered  millions  on  the  opposite  shores  of  the  Pacific,  vast 
hordes  would  pour  in  upon  us,  overrunning  our  coast  and  controll- 
ing its  institutions.  A  restriction  upon  their  further  immigration 
was  felt  to  be  necessary  to  prevent  the  degradation  of  white  labor, 
and  to  preserve  to  ourselves  the  inestimable  benefits  of  our  Chris- 
tian civilization. 
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It  was  objected  to  the  legislation  sought  that  the  treaty  of  1868 
stood  in  the  way,  and  that  whilst  it  remained  unmodified  such  leg- 
islation would  be  a  breach  of  faith  to  China,  and  give  her  just 
ground  of  complaint.  I  was  formerly  of  that  opinion,  and  so  ex- 
pressed myself  in  some  judicial  decisions,  the  want  of  reciprocity 
in  the  benefits  stipulated  not  being  called  to  my  attention,  or  being 
overlooked  at  the  time,  (Case  of  Chinese  Merchant,  7  Sawyer, 
549  ;)  but  subsequent  reflection  has  convinced  me  that  my  views 
on  this  subject  require  modification.  Be  that  as  it  may,  many 
jurists  of  eminence  have  not  hesitated  to  affirm  that  such  legis- 
lation would  not  have  been  the  subject  of  just  reproach  by  any 
one  acquainted  with  the  failure  of  reciprocal  benefits  to  our 
people  in  the  operation  of  the  treaty,  in  consideration  of  which 
alone  the  treaty  was  adopted.  The  first  treaty  with  China, 
negotiated  in  1844  by  Mr.  Gushing,  and  the  treaty  with  that 
country  negotiated  by  Mr.  Reed,  in  1858,  had  not  only  declared 
that  there  should  be  peace  and  friendship  between  the  two  na- 
tions and  their  people,  but  stipulated  for  commercial  intercourse 
at  certain  designated  ports  in  China,  and  for  protection  to  citi- 
zens of  the  United  States  there,  while  peaceably  attending  to 
their  affairs.  (8  Stats,  at  Large,  592;  12  Ib/1023.)  It  was  in 
the  treaty  of  1868,  the  Burlingame  Treaty  as  it  is  called,  that  the 
two  nations  recognized  the  mutual  advantages  of  the  free  mi- 
gration and  emigration  of  their  citizens  and  subjects,  respectively, 
from  the  one  country  to  the  other,  for  purposes  of  curiosity,  of 
trade,  or  as  permanent  residents;  and  stipulated  that  each  should 
enjoy,  in  the  country  of  the  other,  the  privileges,  immunities  and 
exemptions,  in  respect  to  residence  and  trade,  which  might  be  thus 
enjoyed  by  citizens  or  subjects  of  the  most  favored  nation.  Yet, 
as  already  stated,  such  freedom  of  trade  or  residence  is  not  allowed 
to  American  citizens  in  China,  and,  from  her  crowded  population, 
never  can  be.  The  stipulation  for  reciprocal  benefits,  in  this  way, 
has  never  been  performed  by  the  Chinese  Government;  and  has 
always  been  incapable  of  enforcement.  The  consideration,  there- 
fore, for  allowing  free  emigration  from  China  to  this  country  has 
failed,  and,  it  may  be  affirmed  with  much  justice,  that  by  reason 
of  this  failure  there  would  have  been  no  breach  of  faith  to 
China  had  the  stipulation  on  our  part  been  disregarded  by  the 
legislation  of  Congress.  If  the  treaty  had  stipulated  for  the 
like  admission  to  each  country  of  the  goods  of  the  other,  and 
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China  excluded  our  goods,  or  her  condition  was  such  that  they 
could  not  be  landed,  it  would  seem  that  no  one  could  pretend  that 
the  stipulation  on  our  part  to  receive  her  goods  would  continue 
obligatory.  It  cannot  make  any  difference  that  the  stipulations 
relate  to  emigrants  instead  of  goods.  So  of  any  other  mutual 
stipulations,  when  on  one  side  they  are  not  observed,  or  become 
incapable  of  enforcement,  they  cease  to  be  binding  on  the  other. 
And  surely  it  could  never  have  been  contemplated  that  an  un- 
limited immigration  of  Chinese,  with  all  the  privileges  of  sub- 
jects of  the  most  favored  nation,  should  be  continued  without  our 
receiving  corresponding  benefits  for  which  the  treaty  stipulated. 

The  present  Secretary  of  State,  in  a  recent  dispatch  to  our 
Minister  in  England  respecting  the  Clayton-Bulwer  Treaty,  calls 
attention  to  a  provision  which  he  states  that  Great  Britain  has  not 
kept,  adding  that,  if  she  "  has  violated  and  continues  to  violate 
that  provision,  the  treaty  is,  of  course,  voidable  at.  the  pleasure 
of  the  United  States."  Indeed,  history  furnishes  many  instances 
where  one  nation  has  claimed  a  release  from  a  treaty  because  the 
other  party  has  disregarded  it,  or  the  conditions  which  existed  at 
its  date  have  essentially  changed,  and  in  so  claiming  and  acting 
no  reproaches  of  bad  faith  were  incurred  or  made.  Undoubtedly, 
as  said  by  Mr.  Justice  Curtis,  the  withdrawal  of  a  nation  from  the 
execution  of  a  treaty  is  a  matter  of  great  delicacy  and  gravity, 
and  not  to  be  lightly  done.  Usually  notice  beforehand  is  given 
as  the  course  of  which  the  other  can  least  complain.  Yet  it  is  a 
matter  resting  entirely  with  the  legislative  and  executive  depart- 
ments. 

In  response  to  the  urgent  and  persistent  appeals  of  the  Pacific 
Coast  for  restrictive  legislation,  and  in  deference  to  those  who 
were  of  opinion  that,  without  a  modification  of  the  treaty,  such  leg- 
islation would  be  a  breach  of  faith,  commissioners  were  appointed, 
to  proceed  to  China  and  there  negotiate  for  such  modification. 
The  supplementary  treaty  of  November,  1880;  was  the  result.  It 
declared  in  its  first  article  that — 

"  Whenever,  in  the  opinion  of  the  government  of  the  United 
States,  the  coming  of  Chinese  laborers  to  the  United  States,  or 
their  residence  therein,  affects  or  threatens  to  .affect  the  inter- 
ests of  that  country,  or  to  endanger  the  good  order  of  the  said 
country  or  of  any  locality  within  the  territory  thereof,  the  govern- 
ment of  China  agrees  that  the  government  of  the  United  States 
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may  regulate,  limit  or  suspend  such  coming  or  residence,  but  may  not 
absolutely  prohibit  it.  The  limitation  or  suspension  shall  be  reason- 
able -and  shall  apply  only  to  Chinese  who  may  go  to  the  United 
States  as  laborers,  other  classes  not  being  included  in  the  limita- 
tions. Legislation  taken  in  regard  to  Chinese  laborers  will  be  of 
such  a  character  only  as  is  necessary  to  enforce  the  regulation, 
limitation  or  suspension  of  immigration,  and  immigrants  shall  not 
be  subject  to  personal  maltreatment  or  abuse." 

In  its  second  article  it  declared  that — 

"  Chinese  subjects,  whether  proceeding  to  the  United  States  as 
teachers,  students,  merchants  or  from  curiosity,  together  with  their 
body  and  household  servants,  and  Chinese  laborers  who  are  now 
in  the  United  States  shall  be  allowed  to  go  and  come  of  their  own 
free  will  and  accord,  and  shall  be  accorded  all  the  rights,  privi- 
leges and  immunities  and  exemptions  which  are  accorded  to  the 
citizens  and  subjects  of  the  most  favored  nation." 

As  thus  seen,  by  the  first  article,  China  not  only  agrees,  notwith- 
standing the  stipulations  of  former  treaties,  that  the  government 
of  the  United  States  may  regulate,  limit  or  suspend  the  coming  of 
Chinese  laborers  whenever  in  its  judgment  the  interests  of  our 
country  or  of  any  part  thereof  may  require  such  action,  and  that 
the  legislation  for  such  regulation, limitation  or  suspension  is  com- 
mitted to  its  discretion,  with  a  proviso  that  the  legislation  shall  be 
reasonable,  and  that  the  immigrants  shall  not  be  maltreated  or 
abused.  The  reasonableness  and  necessity  of  the  legislation 
enacted  is  confided  to  its  judgment. 

The  second  article,  which  provides  that  Chinese  laborers  then  in 
the  United  States  shall  be  allowed  freedom  of  ingress  and  egress, 
could  have  been  intended  to  apply  only  to  such  laborers  as  might 
continue  their  residence  in  the  United  States,  not  to  those  who 
might  subsequently  leave  the  country  without  any  intention  to 
return.  Its  manifest  design  was  to  allow  such  persons  then  here 
to  leave  the  country  for  a  temporary  absence  and  return.  The 
same  reasons  which  could  be  supposed  to  induce  legislation  against 
further  immigration  of  laborers  apply,  and  with  equal  if  not  aggra- 
vated force,  to  the  return  of  those  who  have  once  abandoned 
their  residence  here.  The  opinion  of  the  court  proceeds  on 
the  supposition  that  those  here  at  the  date  of  the  treaty, 
having  subsequently  left  the  country,  have  the  right  to  return 
at  any  time  in  the  indefinite  future,  though  they  may  have 
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abandoned  their  residence  here  and  acquired  one  elsewhere. 
This  view  of  the  rights  of  such  laborers,  and  the  necessity 
of  subordinating  the  provisions  of  the  act  of  Congress  to  the 
maintenance  of  such  supposed  rights,  is,  in  my  judgment,  and  I 
say  it  with  deference,  the  source  of  error  in  the  opinion  and  con- 
clusion of  the  court.  The  complaining  party  here,  as  already 
stated,  had  been  absent  from  the  United  States  over  three  years 
and  in  the  Sandwich  Islands,  when  he  sought  to  return,  and  in 
that  time  he  had  acquired  a  residence  there  as  fully  as  he  ever  had 
in  the  United  States. 

Neither  -does  the  second  article  prevent  the  United  States  from 
prescribing  regulations  for  the  identification  of  the  Chinese  laborer 
here  at  the  date  mentioned,  and  insisting  upon  a  compliance  with 
them  as  a  condition  of  his  right  to  re-enter  the  country  after  once 
leaving  it.  A  European  nation  requiring  passports  of  foreigners 
seeking  to  enter  its  territory,  and  a  certificate  of  identification  if 
residing  therein,  was  never  held  to  violate  stipulations  for  free  in- 
tercourse or  free  residence.  Nor  does  the  article  preclude  the 
enactment  of  regulations  to  identify  Chinese  subjects  other  than 
laborers,  if  it  be  found  that  this  last  class  attempt  the  evasion  of 
the  requirement  as  to  their  own  identification  by  seeking  to  per- 
sonate other  classes,  such  as  merchants  or  students. 

Soon  after  the  ratification  of  the  treaty  of  1880  restrictive  legis- 
lation was  attempted,  and  a  bill  passed  the  two  houses  of  Congress, 
but  failed  to  become  a  law.  On  the  6th  of  May,  1882,  another  act 
passed  by  Congress  received  the  Executive  sanction.  22  Stats,  at 
Large,  58.  This  act — the  one  under  consideration — is  entitled  "An 
act  to  execute  certain  treaty  stipulations  relating  to  Chinese," 
and,  in  my  judgment,  it  is  authorized  by  the  treaty,  and,  whether 
so  authorized  or  not,  cannot  be  judicially  annulled  upon  any 
theory  that  Congress  went  beyond  the  requirements  of  good 
faith  in  its  enactment.  It  consists  of  fifteen  sections.  The  first 
declares  that  after  ninety  days  from  the  passage  of  the  act,  and  for 
the  period  of  ten  years  from  its  date,  the  coming  of  Chinese 
laborers  to  the  United  States  is  suspended,  and  that  it  shall  be  un- 
lawful for  any  such  laborer  to  come,  or,  having  come,  to  remain 
within  the  United  States.  The  second  makes  it  a  misdemeanor, 
punishable  by  fine,  to  which  imprisonment  may  be  added,  for  the 
master  of  any  vessel  knowingly  to  bring  within  the- United  States 
from  a  foreign  country  and  land  any  such  Chinese  laborer.  The 
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third  then  provides  that  these  two  sections  shall  not  apply  to 
Chinese  laborers  who  were  in  the  United  States  September  17th, 
188.0,  or  who  came  within  ninety  days  after  the  passage  of  the  act. 
The  majority  of  the  court,  by  their  construction,  add  the  words  : 
"If  those  here  September  17th,  1880,  have  previously  left  the 
United  States,  but  shall  apply  to  those  subsequently  leaving." 
That  is  to  say,  in  their  view,  the  sections  do  not  apply  to  those 
who  may  have  been  here  at  the  date  of  the  treaty,  if  they  had 
left  the  country  before  the  passage  of  the  act,  but  do  apply  if  they 
afterwards  left.  Those  who  have  left,  says  the  court,  may  come 
at  any  time  in  the  indefinite  future  without  regard  to  the  act. 
But  the  third  section  draws  no  such  distinction  in  its  exception; 
and  it  is  impossible,  from  its  language,  to  exempt  from  any  subse- 
quent requirement  those  who  had  left  before  the  passage  of  the  act 
without  extending  it  to  those  who  left  afterwards;  and  it  will  not 
be  pretended  that  the  following  sections  do  not  require  of  the  latter 
a  certificate  of  identification.  It  is  not  necessary,  in  my  judg- 
ment, to  interpolate  any  words  to  reach  the  intention  .of  Con- 
gress. The  fourth  section  gives  interpretation  to  the  language 
of  the  third.  It  declares  that,  for  the  purpose  of  identifying 
the  laborers  who  were  here  on  the  17th  of  November,  1880, 
or  came  within  the  ninety  days  mentioned,  and  to  furnish  them 
with  "the  proper  evidence"  of  their  right  to  go  from  and 
come  to  the  United  States,  the  "  collector  of  customs  of  the  dis- 
trict from  which  any  such  Chinese  laborer  shall  depart  from  the 
United  States  shall,  in  person  or  by  deputy,  go  on  board  each  ves- 
sel having  on  board  any  such  Chinese  laborer,  and  cleared  or 
about  to  sail  from  his  district  for  a  foreign  port,  and  on  such  vessel 
make  a  list  of  all  such  Chinese  laborers,  which  shall  be  entered 
in  registry  books  to  be  kept  for  that  purpose,  in  which  shall  be 
stated  the  name,  age,  occupation,  last  place  of  residence,  physical 
marks  or  peculiarities,  and  all  facts  necessary  for  the  identifica- 
tion of  each  of  such  Chinese  laborers,  which  books  shall  be  safely 
kept  in  the  custom  house; "  and  each  laborer  thus  departing  shall 
be  entitled  to  receive,  from  the  collector  or  his  deputy,  a  certifi- 
cate containing  such  particulars,  corresponding  with  the  registry, 
as  may  serve  to  identify  him.  "The  certificate  herein  provided 
for,"  says  the  section,  "shall  entitle  the  Chinese  laborer  to  whom 
the  same  is  issued  to  return  to  and  re-enter  the  United  States 
upon  producing  and  delivering  the  same  to  the  collector  of  cus- 
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toms  of  the  district  at  which  such  Chinese  laborer  shall  seek  to 
re-enter." 

The  plain  purport  of  the  act,  as  it  seems  to  me,  was  to  exclude 
all  Chinese  laborers  except  those  who  came  at  certain  designated 
periods  and  continued  their  residence  in  the  country,  and,  if  they 
should  leave  and  be  desirous  of  returning,  to  require  them  to  ob- 
tain a  proper  certificate  of  identification.  By  this  construction, 
all  the  provisions  of  the  act  are  made  harmonious;  without  it, 
they  are  contradictory  and  absurd. 

The  fourth  section  has  no  meaning  unless  applied  to  those  ex- 
cepted  laborers  mentioned  in  the  third  section,  for  it  refers  to  them 
by  name,  arid  they  are  only  excepted  within  its  conditions  from 
the  general  prohibition  of  the  first  section.  The  third  section 
declares  that  the  first  two — those  which  contained  the  general  pro- 
hibition— shall  not  apply  to  certain  laborers,  but  it  does  not  de- 
clare that  the  remaining  sections  shall  not  apply  to  them,  and  if 
they  do  apply,  they  impose  their  conditions.  By  the  construction 
of  the  majority,  the  fourth  section  is  surplusage  and  should  be 
stricken  from  the  act. 

The  language  of  the  third  section  in  the  amended  act  of  1884 
differs  slightly  from  that  used  in  the  act  of  1882.  In  the  orig- 
inal act  the  third  section  declares  that  the  first  two  sections 
shall  not  apply  to  Chinese  laborers  who  were  in  the  United 
States  on  the  17th  of  November,  1880,  or  who  shall  have  come 
before  the  expiration  of  ninety  days  after  the  passage  of  the  act, 
and  who  shall  produce  the  required  certificate.  The  amendatory 
act  has,  instead  of  "  and  who  shall  produce,"  these  words, "  nor  shall 
said  sections  apply  to  Chinese  laborers  who  shall  produce  "  the 
certificate.  From  this  change  of  language,  which  appears  from 
the  debates  to  have  been  incorporated  during  the  discussion  of  the 
act  in  the  House,  without  any  supposition  by  the  friends  of  the 
measure  that  it  in  any  respect  changed  its  general  features,  it  is 
contended  that  a  distinction  is  made  between  laborers  here  at  the 
dates  mentioned  and  those  who  might  obtain  a  certificate,  and 
that  the  subsequent  requirements  of  the  act  apply  to  one  class  and 
not  the  other.  But  this  position  has  no  basis  upon  which  to  rest, 
for  no  laborers  other  than  those  here  on  the  dates  mentioned  could 
obtain  a  certificate,  and  when  we  turn  to  the  fourth  section  we 
find  its  language  embracing  all  of  them;  none  are  excepted  from 
the  necessity  of  securing  that  document.  There  is  no  expression 
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anywhere  in  the  act  of  an  intention  to  deal  with  a  class  of  Chi- 
nese laborers  less  than  the  whole  body  who  were  excepted  from 
the  general  prohibition.  Not  a  word  looks  to  any  such  purpose; 
and  it  can  be  extracted  from  the  act  only  by  force  of  a  construc- 
tion which  falls  in  the  law  of  interpretation  under  no  recognized 
head. 

The  construction  which  I  have  suggested  preserves  the  act  with 
all  its  intended  benefits.  Other  sections  than  those  I  have  cited 
corroborate  and  strengthen  it.  Thus,  the  eighth  section  declares 
that  the  master  of  any  vessel  arriving  in  the  United  States  shall, 
"  before  landing  or  permitting  to  land,  any  Chinese  passengers,  de- 
liver and  report  to  the  collector  of  customs  of  the  district  in  which 
such  vessel  shall  have  arrived,  a  separate  list  of  all  Chinese 
passengers  taken  on  board  of  his  vessel  at  any  foreign  port  or 
place,  and  all  such  passengers  on  board  the  vessel  at  that  time. 
Such  list  shall  show  the  names  of  such  passengers  (and,  if  ac- 
credited officers  of  the  Chinese  or  of  any  other  foreign  govern- 
ment, travelling  on  the  business  of  that  government,  or  their 
servants,  with  a  note  of  such  facts)  and  the  names  and  other 
particulars,  as  shown  by  their  respective  certificates."  This  shows 
clearly  that  any  Chinaman  on  board  such  vessel,  not  being  an 
officer  of  the  government  of  China,  is  expected  to  have  a  cer- 
tificate; for  the  names  and  description  of  all  Chinese  passengers, 
not  being  officials,  are  to  be  "  shown  by  their  respective  cer- 
tificates." Then,  the  ninth  section  provides  "  that,  before  any 
Chinese  passengers  are  landed  from  any  such  vessel,  the  collector 
or  his  deputy  shall  proceed  to  examine  such  passengers,  comparing 
the  certificates  with  the  list  and  the  passengers,  and  no  passenger  shall 
be  allowed  to  land  in  the  United  States  from  such  vessel  in  viola- 
tion of  law."  The  twelfth  section  also  declares  uthat  no  Chinese 
person  shall  be  permitted  to  enter  the  United  States  by  land  with- 
out producing  to  the  proper  officer  of  customs  the  certificate  in 
this  act  required  of  Chinese  persons  seeking  to  land  from  a  ves- 
sel." Should  we  limit  the  designation  of  persons  mentioned  in 
this  section  to  laborers,  no  conceivable  reason  can  be  stated  why 
a  certificate  of  identification  should  be  required  from  them  when 
entering  the  United  States  by  land  which  does  not  equally  apply 
to  them  when  entering  the  United  States  by  vessel. 

If  the  construction  I  give  works  hardship  to  any  persons,  it  is 
for  Congress,  not  this  court,  to  afford  the  remedy.  This  court  has 
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no  dispensing  power  over  the  provisions  of  an  act  of  Congress. 
It  is  itself  only  the  servant  of  the  law,  bound  to  obey,  not  to 
evade  or  make  it.     The  act  of  May  6, 1882,  requires,  in  my  judg- 
ment, a  certificate  for   their  admission  from  all  Chinese  laborers 
corning  to  the  United  States,  whether  they  have  been  in  the  coun- 
try before  or  not.      If  they  have  been  here  and  left  before  the 
passage  of  the  act  they  are  necessarily  excluded,  for  the  act  makes 
no  exception  in  their  favor.     The  amendatory  act  of  1884  seems 
to  me  to  remove  any  doubt  as  to  the  necessity  of  the  certificate,  if 
any  existed    under  the    act   of    1882.     Under   the    construction 
adopted  in  the  Circuit  Court,  before  the  amendatory  act,  parole 
evidence  had  been  allowed  in  a  multitude  of  cases  where  previous 
residence  was  alleged,  and  the  District  and  Circuit  Courts  were 
blocked  up  by  them  to  the  great  inconvenience  of  suitors.     This 
fact,  and   the    suspicious  character  in  many  instances  of  the  testi- 
mony by  reason  of  the  loose  notions  entertained  by  the  witnesses 
as  to  the  obligation  of  an  oath,  led  to  the  general  expression  of  a 
desire  for  further  legislation  restricting  the  evidence  receivable. 
This  desire  led  to  the  passage  of  the  amendatory  act  of  1884. 
The  Committee  of  the  House  of  Representatives  for  Foreign  Af- 
fairs, which  reported  the  act,  accompanied  it  with  a  report  in 
which   they  said  that:    "The  manifold  evasions,  as  well  as  at- 
tempted evasions  of  the  act  that  have  occurred  since  its  passage 
through  the  broad,  actual,  and  possible  interpretations  of  the  words 
'  merchant '  and  '  traveller,'  together  with  the  notorious  capabilities  of 
the  lower  classes  of  Chinese  for  perjury,  have  not  only  flooded  our 
federal  courts  on  the  Pacific  Coast  with  cases  which,  being  quasi- 
criminal,  are  entitled   to  precedence  over  other  and  more  im- 
portant  business,"  but  show  that  the  act  of    1882  "has  failed 
to  meet  the  demands  which  called  it  into  existence."     To  obvi- 
ate  the  difficulties  attending  the   enforcement  of  that  act  from 
the  causes  stated,  the  amendatory  act  of  1884  declared  that  the 
certificate   which   the   laborer   must   obtain  "  shall   be   the  only 
evidence  permissible  to  establish  his  right  of  re-entry  into  the 
United  States."     By  it  the  door  is  effectually  closed,  or  would  be 
closed  but  for  the  decision  of  the  court  in  this  case,  to  all  parole 
evidence  and  the  perjuries  which  have  heretofore  characterized  its 
reception.   But  for  this  decision,  nothing  could  take  the  place  of  the 
certificate  or  dispense  with  it;  and  I  see  only  trouble  resulting  from 
the  opposite  conclusion.     All  the  bitterness  which  has  heretofore 
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existed  on  the  Pacific  Coast  on  the  subject  of  the  immigration  of 
Chinese  laborers  will  be  renewed  and  intensified,  and  our  courts 
there  will  be  crowded  with  applicants  to  land,  who  never  before 
saw  our  shores,  and  yet  will  produce  a  multitude  of  witnesses  to 
establish  their  former  residence,  whose  testimony  cannot  be  refuted 
and  yet  cannot  be  rejected.  I  can  only  express  the  hope,  in 
view  of  the  difficulty,  if  not  impossibility,  of  enforcing  the  exclu- 
sion of  Chinese  laborers  intended  by  the  act,  if  parole  testimony 
from  them  is  receivable,  that  Congress  will,  at  an  earl}''  day,  speak 
on  the  subject  in  terms  which  will  admit  of  no  doubt  as  to  their 
meaning. 

BRADLEY,  J. 

I  concur  with  Mr.  Justice  FIELD  in  dissenting  from  the  judg- 
ment of  the  court  in  this  case.  It  seems  to  me  that  both  the  act 
of  1882  and  the  act  of  1884,  when  carefully  examined,  require 
that  a  Chinese  laborer  should  present  the  certificate  which  those 
laws  prescribe  in  order  to  be  entitled  to  the  privilege  of  landing  or 
coming  into  the  territory  of  the  United  States. 

By  the  treaty  with  China,  adopted  November  17th,  1880,  (but 
not  proclaimed  until  October,  1881,)  it  was  agreed  that  the  United 
States  might  limit  or  suspend  the  coming  of  Chinese  laborers  into, 
or  their  residence  in,  the  United  States:  but  it  was  provided  that 
those  who  were  then  in  the  country  should  be  allowed  to  go  and 
come  of  their  own  free  will  and  accord.  The  act  of  May  6th, 
1882,  prohibited  their  coming  into  the  country  for  ten  years  after 
the  expiration  of  ninety  days  from  that  date;  but  exempted  from 
the  prohibition  those  who  were  in  the  United  States  at  the  date 
of  the  treaty,  (November  17,  1880,)  or  who  should  have  come 
into  the  same  before  the  expiration  of  ninety  days  from  the  pas- 
sage of  the  act,  and  should  produce  the  evidence,  required  by  the 
act,  of  being  in  the  excepted  class.  This  evidence  was  a  certifi- 
cate of  identification  (analogous  to  a  passport)  to  be  given  to  any 
laborer  leaving  the  country  and  desirous  of  returning,  by  the  col- 
lector of  the  port  from  which  he  sailed.  Without  such  a  certifi- 
cate he  was  not  permitted  to  return  to  the  United  States.  Of 
course,  those  who  had  already  left  the  country  before  the  law  was 
passed  could  not  have  such  certificates,  and  their  condition  is  what 
produces  the  controversy.  From  the  supposed  hardship  of  their  case 
the  Circuits  Courts  of  the  United  States  cjave  a  construction  to  the 
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law  which  let  them  come  in  on  parol  proof  of  their  former  residence 
here.  This  was  calculated  to  produce  great  abuses,  for  Chinese 
of  the  lower  class  have  little  regard  for  the  solemnity  of  an  oath. 
Congress  passed  another  act  July  5th,  1884,  amendatory  of  the  first 
act,  by  which  it  was  declared  (sec.  4)  that  the  "  said  certificate  shall 
be  the  only  evidence  permissible  to  establish  his  right  of  re-entry," 
(referring  to  the  person  who  should  receive  such  a  certificate;)  and 
that  masters  of  vessels  arriving  at  any  port  with  Chinese  on  board, 
should,  before  they  would  be  permitted  to  land,  deliver  to  the  col- 
lestor  a  list  exhibiting  their  names  and  other  particulars  as  shown 
by  their  respective  certificates.  But  the  exemption  clause  of  this  act, 
(sec.  3,)  declaring  who  should  be  exempted  from  the  prohibition 
to  come  into  the  United  States,  by  some  inadvertence  was  expressed 
in  the  disjunctive,  namely,  that  the  act  should  not  apply  to  those 
who  were  in  the  United  States  on  the  17th  of  November,  1880,  or 
who  should  have  come  into  the  same  before  the  expiration  of  ninety 
days  from  the  passage  of  the  act  of  1882,  nor  to  those  loho  should 
produce  the  certificate  before  mentioned.  The  whole  tenor  of  the 
act  shows  that  this  was  an  inadvertent  expression,  and  that  it 
should  have  been  (as  in  the  act  of  1882),  "  and  who  should  produce 
the  certificate,  &c.,"  which,  by  the  familiar  rule  of  construction 
for  changing  "  or  "  into  "  and,"  and  vice  versa,  is  admissible,  and 
in  this  case  is  required  to  prevent  a  palpable  incongruity.  When 
those  are  exempted  who  were  here  in  November,  1880,  or  came 
here  before  the  expiration  of  ninety  days  from  the  passage  of  the 
act  of  1882,  it  would  be  incongruous  to  add,  as  an  additional 
and  separate  class,  those  who  should  present  a  certificate;  for 
no  others  could  get  a  certificate.  This  incongruity,  as  well  as  the 
general  tenor  of  the  ^ct,  make  it  clear  that  the  clause  of  exemp- 
tion should  be  read  conjunctively  as  in  the  act  of  1882.  And, 
taking  the  whole  act  together,  it  seems  to  me  perfectly  clear  that 
it  requires  a  certificate  in  all  cases.  By  the  12th  section  it  is  de- 
clared that  no  Chinese  person  shall  be  permitted  to  enter  the 
United  States  by  land  without  producing  to  the  proper  officer  of 
customs  the  certificate  required  of  those  seeking  to  land  from  a 
vessel;  showing  that  no  exceptions  were  to  be  made;  but  that 
every  one  coming  into  the  country,  in  whatever  way,  or  by  what- 
ever route,  must  have  a  certificate. 

It  may  be  that  this  view  of  the  law  makes  it  conflict  with  the 
treaty;  though  Justice  Field  has  shown  strong  reasons  to  the  con- 
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trary;  but  whether  it  does  so;  or  not,  I  think  it  is  the  true  con- 
struction; and  the  rule  is  now  settled  that  Congress  may,  by  law, 
overrule  a  treaty  stipulation;  although,  of  course,  it  should  not  be 
done  without  strong  reasons  for  it;  and  an  act  of  Congress  should 
not  be  construed  as  having  that  effect  unless  such  be  its  plain 
meaning.  Thinking,  as  I  do,  that  the  act  in  question  cannot  be 
fairly  construed  in  a  different  sense  from  that  which  I  have  indi- 
cated, I  cannot  concur  in  the  judgment  of  the  court. 
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CHAE   CHAN  PING  vs.   THE   UNITED  STATES, 

MAY  13,  1889. 


Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 


This  case  comes  before  us  on  appeal  from  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  California  refusing  to 
release  the  appellant,  on  a  writ  of  habeas  corpus,  from  his  alleged  unlawful 
detention  by  Captain  Walker,  master  of  the  steamship  Belgic,  lying  within 
the  harbor  of  San  Francisco.  The  appellant  is  a  subject  of  the  Emperor 
of  China  and  a  laborer  by  occupation.  He  resided  at  San  Francisco, 
California,  following  his  occupation,  from  some  time  in  1875  until  June 
2,  1887,  when  he  left  for  China  on  the  steamship  Gaelic,  having  in 
his  possession  a  Certificate  in  terms  entitling  him  to  return  to  the  United 
States,  bearing  date  on  that  day,  duly  issued  to  him  by  the  collector  of 
customs  of  the  port  of  San  Francisco,  pursuant  to  the  provisions  of  sec- 
tion four  of  the  restriction  act  of  May  6,  1882,  as  amended  by  the  act  of 
July  5,  1884.  (22  Stat,  59,  c.  126;  23  Stat.  115,  c.  220.) 

On  the  7th  of  September,  1888,  the  appellant,  on  his  return  to  Cali- 
fornia, sailed  from  Hong  Kong  in  the  steamship  Belgic,  which  arrived 
within  the  port  of  San  Francisco  on  the  8th  of  October  following.  On 
his  arrival  he  presented  to  the  proper  custom-house  officers  his  certificate 
and  demanded  permission  to  land.  The  collector  of  the  port  refused  the 
permit,  solely  on  the  ground  that  under  the  act  of  Congress,  approved 
October  1,  1888,  supplementary  to  the  restriction  acts  of  1882  and  1884, 
the  certificate  had  been  annulled  and  his  right  to  land  abrogated,  and  he 
had  been  thereby  forbidden  again  to  enter  the  United  States.  (25  SM. 
504,  c.  1064.)  The  captain  of  the  steamship,  therefore,  detained  the 
appellant  on  board  the  steamer.  Thereupon  a  petition  on  his  behalf 
was  presented  to  the  Circuit  Court  of  the  United  States  for  the  Northern 


District  of  California,  alleging  that  he  was  unlawfully  restrained  of  his 
liberty,  and  praying  that  a  writ  of  habeas  corpus  might  be  issued  directed 
to  the  master  of  the  steamship,  commanding  him  to  have  the  body  of  the 
appellant,  with  the  cause  of  his  detention,  before  the  court  at  a  time 
and  place  designated,  to  do  and  receive  what  might  there  be  considered 
in  the  premises.  A  writ  was  accordingly  issued,  and  in  obedience  to  it 
the  body  of  the  appellant  was  produced  before  the  court.  Upon  the 
hearing  which  followed,  the  court,  after  finding  the  facts  substantially 
as  stated,  held  as  conclusions  of  law  that  the  appellant  was  not  entitled 
to  enter  the  United  States,  and  was  not  unlawfully  restrained  of  his 
liberty,  and  ordered  that  he  be  remanded  to  the  custody  of  the  master 
of  the  steamship  from  which  he  had  been  taken  under  the  writ.  From 
this  order  an  appeal  was  taken  to  this  court. 

The  appeal  involves  a  consideration  of  the  validity  of  the  act  of  Con- 
gress of  October  1,  1888,  prohibiting  Chinese  laborers  from  entering  the 
United  States  who  had  departed  before  its  passage,  having  a  certificate 
issued  under  the  act  of  1882  as  amended  by  the  act  of  1884,  granting 
them  permission  to  return.  The  validity  of  the  act  is  assailed  as  being 
in  effect  an  expulsion  from  the  country  of  Chinese  laborers,  in  violation 
of  existing  treaties  between  the  United  States  and  the  government  of 
China,  and  of  rights  vested  in  them  under  the  laws  of  Congress. 

It  will  serve  to  present  with  greater  clearness  the  nature  and  force  of 
the  objections  to  the  act,  if  a  brief  statement  be  made  of  the  general 
character  of  the  treaties  between  the  two  countries  and  of  the  legislation 
of  Congress  to  carry  them  into  execution. 

The  first  treaty  between  the  United  States  and  the  Empire  of  China 
was  concluded  on  the  3d  of  July,  1844,  and  ratified  in  December  of  the 
following  year.  (8  Stat.  592.)  Previous  to  that  time  there  had  been  an 
extensive  commerce  between  the  two  nations,  that  to  China  being  confined 
to  a  single  port.  It  was  not,  however,  attended  by  any  serious  disturb- 
ances between  our  people  there  and  the  Chinese.  In  August,  1842,  as 
the  result  of  a  war  between  England  and  China,  a  treaty  was  concluded 
stipulating  for  peace  and  friendship  between  them,  and,  among  other 
things,  that  British  subjects,  with  their  families  and  establishments,  should 
be  allowed  to  reside  for  the  purpose  of  carrying  on  mercantile  pursuits  at 
the  five  principal  ports  of  the  empire.  (Hertslet's  Commercial  Treaties, 
vol.  6,  221.)  Actuated  by  a  desire  to  establish  by  treaty  friendly  rela- 
tions between  the  United  States  and  the  Chinese  Empire,  and  to  secure 
to  our  people  the  same  commercial  privileges  which  had  been  thus  con- 
ceded to  British  subjects,  Congress  placed  at  the  disposal  of  the  President 
the  means  to  enable  him  to  establish  future  commercial  relations  between 
the  two  countries  "on  terms  of  national  equal  reciprocity."  (Act  of 
March,  1843,  c.  90,  5  Stat.  624.)  A  mission  was  .accordingly  sent  by 
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him  to  China,  at  the  head  of  which  was  placed  Mr.  Caleb  Cashing,  a 
gentleman  of  large  experience  in  public  affairs.  He  found  the  Chinese 
government  ready  to  concede  by  treaty  to  the  United  States  all  that 
had  been  reluctantly  yielded  to  England  through  compulsion.  As  the 
result  of  his  negotiations  the  treaty  of  1844  was  concluded.  It  stipulated, 
among  other  things,  that  there  should  be  a  "perfect,  permanent,  and 
universal  peace,  and  a  sincere  and  cordial  amity"  between  the  two 
nations ;  that  the  five  principal  ports  of  the  empire  should  be  opened  to 
the  citizens  of  the  United  States,  who  should  be  permitted  to  reside  with 
their  families  and  trade  there,  and  to  proceed  with  their  vessels  and  mer- 
chandise to  and  from  any  foreign  port  and  either  of  said  five  ports;  and 
while  peaceably  attending  to  their  affairs  should  receive  the  protection  of 
the  Chinese  authorities.  (Senate  Document  No.  138,  28$,  Cong.  2d  Sess.) 

The  treaty  between  England  and  China  did  not  have  the  effect  of 
securing  permanent  peace  and  friendship  between  those  countries.  British 
subjects  in  China  were  often  subjected  not  only  to  the  violence  of  mobs, 
but  to  insults  and  outrages  from  local  authorities  of  the  country,  which 
led  to  retaliatory  measures  for  the  punishment  of  the  aggressors.  To  such 
an  extent  were  these  measures  carried,  and  such  resistance  offered  to  them, 
that  in  1856  the  two  countries  were  in  open  war.  England  tnen  deter- 
mined, with  the  co-operation  of  France,  between  which  countries  there 
seemed  to  be  perfect  accord,  to  secure  from  the  government  of  China, 
among  other  things,  a  recognition  of  the  right  of  other  powers  to  be  rep- 
resented there  by  accredited  ministers,  an  extension  of  commercial  inter- 
course with  that  country,  and  stipulations  for  religious  freedom  to  all 
foreigners  there,  and  for  the  suppression  of  piracy.  England  requested  of 
the  President  the  concurrence  and  active  co-operation  of  the  United  States 
similar  to  that  which  France  had  accorded,  and  to  authorize  our  naval  and 
political  authorities  to  act  in  concert  with  the  allied  forces.  As  this  propo- 
sition involved  a  participation  in  existing  hostilities,  the  request  could  not 
be  acceded  to,  and  the  Secretary  of  State  in  his  communication  to  the 
English  government  explained  that  the  war-making  power  of  the  United 
States  was  not  vested  in  the  President  but  in  Congress,  and  that  he  had  no 
authority,  therefore,  to  order  aggressive  hostilities  to  be  undertaken.  But 
as  the  rights  of  citizens  of  the  United  States  might  be  seriously  affected  by 
the  results  of  existing  hostilities,  and  commercial  intercourse  between  the 
United  States  and  China  be  disturbed,  it  was  deemed  advisable  to  send  to 
China  a  minister  plenipotentiary  to  represent  our  government  and  watch 
our  interests  there.  Accordingly,  Mr.  William  B.  Reed  of  Philadelphia  was 
appointed  such  minister,  and  instructed,  whilst  abstaining  from  any  direct 
interference,  to  aid  by  peaceful  co-operation  the  objects  the  allied  forces 
were  seeking  to  accomplish.  (Senate  Document  No.  47,  35//1  Cong.  ls£ 
Sess.)  Through  him  a  new  treaty  was  negotiated  with  the  Chinese  gov- 


ernment.  It  was  concluded  in  June,  1858,  and  ratified  in  August  of  the 
following  year.  (12  Stat.  1023.)  It  reiterated  the  pledges  of  peace  and 
friendship  between  the  two  nations,  renewed  the  promise  of  protection  to 
all  citizens  of  the  United  States  in  China  peaceably  attending  to  their 
affairs,  and  stipulated  for  security  to  Christians  in  the  profession  of  their 
religion.  Neither  the  treaty  of  1844,  nor  that  of  1858,  touched  upon  the 
migration  and  emigration  of  the  citizens  and  subjects  of  the  two  nations  re- 
spectively from  one  country  to  the  other.  But  in  1868  a  great  change  in 
the  relations  of  the  two  nations  was  made  in  that  respect.  In  that  year  a 
mission  from  China,  composed  of  distinguished  functionaries  of  that  em- 
pire, came  to  the  United  States  with  the  professed  object  of  establishing 
closer  relations  between  the  two  countries  and  their  peoples.  At  its 
head  was  placed  Mr.  Anson  Burlingame,  an  eminent  citizen  of  the 
United  States,  who  had  at  one  time  represented  this  country  as  com- 
missioner to  China.  He  resigned  his  office  under  our  government  to 
accept  the  position  tendered  to  him  by  the  Chinese  government.  The 
mission  was  hailed  in  the  United  States  as  the  harbinger  of  a  new  era 
in  the  history  of  China — as  the  opening  up  to  free  intercourse  with 
other  nations  and  peoples  a  country  that  for  ages  had  been  isolated  and 
closed  agjkinst  foreigners,  who  were  allowed  to  have  intercourse  and 
to  trade  with  the  Chinese  only  at  a  few  designated  places;  and  the 
belief  was  general,  and  confidently  expressed,  that  great  benefits  would 
follow  to  the  world  generally  and  especially  to  the  United  States. 
On  its  arrival  in  Washington,  additional  articles  to  the  treaty  of  1858 
were  agreed  upon,  which  gave  expression  to  the  general  desire  that  the 
two  nations  and  their  peoples  should  be  drawn  closer  together.  The  new 
articles,  eight  in  number,  were  agreed  to  on  the  28th  of  July,  1868,  and 
ratifications  of  them  were  exchanged  at  Pekin  in  November  of  the  fol- 
lowing year.  (16  Stat.  739.)  Of  these  articles  the  5th,  6th,  and  7th  are 
as  follows : 

"ARTICLE  5.  The  United  States  of  America  and  the  Emperor  of  China 
cordially  recognize  the  inherent  and  inalienable  right  of  man  to  change 
his  home  and  allegiance,  and  also  the  mutual  advantage  of  the  free  mi- 
gration and  emigration  of  their  citizens  and  subjects  respectively  from 
the  one  country  to  the  other  for  purposes  of  curiosity,  of  trade,  or  as 
permanent  residents.  The  high  contracting  parties,  therefore,  join  in 
reprobating  any  other  than  an  entirely  voluntary  emigration  for  these 
purposes.  They  consequently  agree  to  pass  laws  making  it  a  penal  offence 
for  a  citizen  of  the  United  States  or  Chinese  subjects  to  take  Chinese  sub- 
jects either  to  the  United  States  or  to  any  other  foreign  country,  or  for  a 
Chinese  subject  or  citizen  of  the  United  States  to  take  citizens  of  the 
United  States  to  China  or  to  any  other  foreign  country  without  their 
free  and  voluntary  consent,  respectively. 

"ARTICLE  6.  Citizens  of  the  United  States  visiting  or  residing  in 
China  shall  enjoy  the  same  privileges,  immunities  or  exemptions  in  re- 
spect to  travel  or  residence  as  may  there  be  enjoyed  by  the  citizens  or 


subjects  of  the  most  favored  nation ;  and,  reciprocally,  Chinese  subjects 
visiting  or  residing  in  the  United  States  shall  enjoy  the  same  privileges, 
immunities,  and  exemptions  in  respect  to  travel  or  residence  as  may 
there  be  enjoyed  by  the  citizens  or  subjects  of  the  most  favored  nation. 
But  nothing  herein  contained  shall  be  held  to  confer  naturalization  upon 
citizens  of  the  United  States  in  China,  nor  upon  the  subjects  of  China  in 
the  United  States. 

"ARTICLE  7.  Citizens  of  the  United  States  shall  enjoy  all  the  privi- 
leges of  the  public  educational  institutions  under  the  control  of  the  gov- 
ernment of  China;  and,  reciprocally,  Chinese  subjects  shall  enjoy  all  the 
privileges  of  the  public  educational  institutions  under  the  control  of  the 
government  of  the  United  States,  which  are  enjoyed  in  the  respective 
countries  by  the  citizens  or  subjects  of  the  most  favored  nation.  The 
citizens  of  the  United  States  may  freely  establish  and  maintain  schools 
within  the  Empire  of  China  at  those  places  where  foreigners  are  by 
treaty  permitted  to  reside;  and,  reciprocally,  Chinese  subjects  may  enjoy 
the  same  privileges  and  immunities  in  the  United  States." 

But  notwithstanding  these  strong  expressions  of  friendship  and  good 
will,  and  the  desire  they  evince  for  free  intercourse,  events  were  trans- 
piring on  the  Pacific  Coast  which  soon  dissipated  the  anticipations  in- 
dulged as  to  the  benefits  to  follow  the  immigration  of  Chinese  into 
this  country.  The  previous  treaties  of  1844  and  1858  were  confined 
principally  to  mutual  declarations  of  peace  and  friendship  and  to  stipu- 
lations for  commercial  intercourse  at  certain  ports  in  China  and  for 
protection  to  our  citizens  whilst  peaceably  attending  to  their  affairs. 
It  was  not  until  the  additional  articles  of  1868  were  adopted  that  any 
public  declaration  was  made  by  the  two  nations  that  there  were  advan- 
tages in  the  free  migration  and  emigration  of  their  citizens  and  subjects 
respectively  from  one  country  to  the  other;  and  stipulations  given  that 
each  should  enjoy  in  the  country  of  the  other,  with  respect  to  travel  or  resi- 
dence, the  "  privileges,  immunities,  and  exemptions"  enjoyed  by  citizens 
or  subjects  of  the  most  favored  nation.  Whatever  modifications  have 
since  been  made  to  these  general  provisions  have  been  caused  by  a  well- 
founded  apprehension — from  the  experience  of  years — that  a  limitation 
to  the  immigration  of  certain  classes  from  China  was  essential  to  the  peace 
of  the  community  on  the  Pacific  Coast,  and  possibly  to  the  preservation  of 
our  civilization  there.  A  few  words  on  this  point  may  not  be  deemed 
inappropriate  here,  they  being  confined  to  matters  of  public  notoriety, 
which  have  frequently  been  brought  to  the  attention  of  Congress.  (Report 
of  Committee  of  H.  R.  No.  872,  46&  Cong.  2d  Sess.) 

The  discovery  of  gold  in  California  in  1848,  as  is  well  known,  was 
followed  by  a  large  immigration  thither  from  all  parts  of  the  world, 
attracted  not  only  by  the  hope  of  gain  from  the  mines  but  from  the  great 
prices  paid  for  all  kinds  of  labor.  The  news  of  the  discovery  penetrated 
China,  and  laborers  came  from  there  in  great  numbers,  a  few  with  their 
individual  means,  but  by  far  the  greater  number  under  contracts  with  em- 
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ployers,  for  whose  benefit  they  worked.  These  laborers  readily  secured 
employment,  and,  as  domestic  servants,  and  in  various  kinds  of  out-door 
work,  proved  to  be  exceedingly  useful.  For  some  years  little  opposition 
was  made  to  them  except  when  they  sought  to  work  in  the  mines,  but, 
as  their  numbers  increased,  they  began  to  engage  in  various  mechanical 
pursuits  and  trades,  and  thus  came  into  competition  with  our  artisans  and 
mechanics,  as  well  as  with  our  laborers  in  the  field. 

The  competition  steadily  increased  as  the  laborers  came  in  crowds  on 
each  steamer  that  arrived  from  China,  or  Hong  Kong,  an  adjacent  Eng- 
lish port.  They  were  generally  industrious  and  frugal.  Not  being  accom- 
panied by  families,  except  in  rare  instances,  their  expenses  were  small ; 
and  they  were  content  with  the  simplest  fare,  such  as  would  not  suffice 
for  our  laborers  and  artisans.  The  competition  between  them  and  our 
people  was  for  this  reason  altogether  in  their  favor,  and  the  consequent 
irritation,  proportionately  deep  and  bitter,  was  followed,  in  many  cases,  by 
open  conflicts,  to  the  great  disturbance  of  the  public  peace. 

The  differences  of  race  added  greatly  to  the  difficulties  of  the  situation. 
Notwithstanding  the  favorable  provisions  of  the  new  articles  of  the  treaty 
of  1868,  by  which  all  the  privileges,  immunities,  and  exemptions  were 
extended  to  subjects  of  China  in  the  United  States  which  were  accorded 
to  citizens  or  subjects  of  the  most  favored  nation,  they  remained  strangers 
in  the  land,  residing  apart  by  themselves,  and  adhering  to  the  customs  and 
usages  of  their  own  country.  It  seemed  impossible  for  them  to  assimilate 
with  our  people  or  to  make  any  change  in  their  habits  or  modes  of  living. 
As  they  grew  in  numbers  each  year  the  people  of  the  coast  saw,  or 
believed  they  saw,  in  the  facility  of  immigration,  and  in  the  crowded 
millions  of  China,  where  population  presses  upon  the  means  of  subsist- 
ence, great  danger  that  at  no  distant  day  that  portion  of  our  country 
would  be  overrun  by  them  unless  prompt  action  was  taken  to  restrict 
their  immigration.  The  people  there  accordingly  petitioned  earnestly 
for  protective  legislation. 

In  December,  1878,  the  convention  which  framed  the  present  Constitu- 
tion of  California,  being  in  session,  took  this  subject  up,  and  memorialized 
Congress  upon  it,  setting  forth,  in  substance,  that  the  presence  of  Chinese 
laborers  had  a  baneful  effect  upon  the  material  interests  of  the  State,  and 
upon  public  morals ;  that  their  immigration  was  in  numbers  approaching 
the  character  of  an  Oriental  invasion,  and  was  a  menace  to  our  civiliza- 
tion ;  that  the  discontent  from  this  cause  was  not  confined  to  any  political 
party,  or  to  any  class  or  nationality,  but  was  well  nigh  universal;  that 
they  retained  the  habits  and  customs  of  their  own  country,  and  in  fact 
constituted  a  Chinese  settlement  within  the  State,  without  any  interest  in 
our  country  or  its  institutions;  and  praying  Congress  to  take  measures  to 
prevent  their  further  immigration.  This  memorial  was  presented  to  Con- 
gress in  February,  1879. 


So  urgent  and  constant  were  the  prayers  for  relief  against  existing  and 
anticipated  evils,  both  from  the  public  authorities  of  the  Pacific  Coast  and 
from  private  individuals,  that  Congress  was  impelled  to  act  on  the  subject. 
Many  persons,  however,  both  in  and  out  of  Congress,  were  of  opinion  that  so 
long  as  the  treaty  remained  unmodified,  legislation  restricting  immigration 
would  be  a  breach  of  faith  with  China.  A  statute  was  accordingly  passed 
appropriating  money  to  send  commissioners  to  China  to  act  with  our  min- 
ister there  in  negotiating  and  concluding  by  treaty  a  settlement  of  such  mat- 
ters of  interest  between  the  two  governments  as  might  be  confided  to  them. 
(21  Stat.  133,  c.  88.)  Such  commissioners  were  appointed,  and  as  the  re- 
sult of  their  negotiations  the  supplementary  treaty  of  November  17,  1880, 
was  concluded  and  ratified  in  May  of  the  following  year.  (22  Stat.  826.) 
It  declares  in  its  first  article  that  "  Whenever,  in  the  opinion  of  the  Gov- 
ernment of  the  United  States,  the  coming  of  Chinese  laborers  to  the  United 
States,  or  their  residence  therein,  affects  or  threatens  to  affect  the  interests 
of  that  country,  or  to  endanger  the  good  order  of  the  said  country  or  of 
any  locality  within  the  territory  thereof,  the  Government  of  China  agrees 
that  the  Government  of  the  United  States  may  regulate,  limit,  or  suspend 
such  coming  or  residence,  but  may  not  absolutely  prohibit  it.  The  limi- 
tation or  suspension  shall  be  reasonable  and  shall  apply  only  to  Chinese 
who  may  go  to  the  United  States  as  laborers,  other  classes  not  being  in- 
cluded in  the  limitations.  Legislation  taken  in  regard  to  Chinese  laborers 
will  be  of  such  a  character  only  as  is  necessary  to  enforce  the  regulation, 
limitation,  or  suspension  of  immigration,  and  immigrants  shall  not  be  sub- 
ject to  personal  maltreatment  or  abuse."  In  its  second  article  it  declares 
that  ''Chinese  subjects,  whether  proceeding  to  the  United  States  as 
teachers,  students,  merchants  or  from  curiosity,  together  with  their  body 
and  household  servants,  and  Chinese  laborers  who  are  now  in  the  United 
States  shall  be  allowed  to  go  and  come  of  their  own  free  will  and  accord, 
and  shall  be  accorded  all  the  rights,  privileges,  immunities,  and  exemp- 
tions which  are  accorded  to  the  citizens  and  subjects  of  the  most  favored 
nation." 

The  government  of  China  thus  agreed  that  notwithstanding  the  stipula- 
tions of  former  treaties,  the  United  States  might  regulate,  limit,  or  suspend 
the  coming  of  Chinese  laborers,  or  their  residence  therein,  without  absolutely 
forbidding  it,  whenever  in  their  opinion  the  interests  of  the  country,  or  of 
any  part  of  it,  might  require  such  action.  Legislation  for  such  regulation, 
limitation,  or  suspension  was  entrusted  to  the  discretion  of  our  government, 
with  the  condition  that  it  should  only  be  such  as  might  be  necessary  for 
that  purpose,  and  that  the  immigrants  should  not  be  maltreated  or  abused. 
On  the  6th  of  May,  1882,  an  act  of  Congress  was  approved,  to  carry  this 
supplementary  treaty  into  effect.  (22  Stat.  58,  c.  126.)  It  is  entitled  "An 
act  to  execute  certain  treaty  stipulations  relating  to  Chinese."  It  consists 
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of  fifteen  sections.  The  first  declares  that  after  ninety  days  from  the  pas- 
sage of  the  act,  and  for  the  period  of  ten  years  from  its  date,  the  coming  of 
Chinese  laborers  to  the  United  States  is  suspended,  and  that  it  shall  be  un- 
lawful for  any  such  laborer  to  come,  or,  having  come,  to  remain  within  the 
United  States.  The  second  makes  it  a  misdemeanor,  punishable  by  fine, 
to  which  imprisonment  may  be  added,  for  the  master  of  any  vessel  know- 
ingly to  bring  within  the  United  States  from  a  foreign  country,  and  land, 
any  such  Chinese  laborer.  The  third  provides  that  those  two  sections  shall 
not  apply  to  Chinese  laborers  who  were  in  the  United  States  November  17, 
1880,  or  who  should  come  within  ninety  days  after  the  passage  of  the  act. 
The  fourth  declares  that,  for  the  purpose  of  identifying  the  laborers  who 
were  here  on  the  17th  of  November,  1880,  or  who  should  come  within  the 
ninety  days  mentioned,  and  to  furnish  them  with  "  the  proper  evidence"  of 
their  right  to  go  from  and  come  to  the  United  States,  the  "  collector  of  cus- 
toms of  the  district  from  which  any  such  Chinese  laborer  shall  depart  from 
the  United  States  shall,  in  person  or  by  deputy,  go  on  board  each  vessel 
having  on  board  any  such  Chinese  laborer  and  cleared  or  about  to  sail  from 
his  district  for  a  foreign  port,  and  on  such  vessel  make  a  list  of  all  such 
Chinese  laborers,  which  shall  be  entered  in  registry  books  to  be  kept  for 
that  purpose,  in  which  shall  be  stated  the  name,  age,  occupation,  last 
place  of  residence,  physical  marks  or  peculiarities,  and  all  facts  necessary 
for  the  identification  of  each  of  such  Chinese  laborers,  which  books  shall 
be  safely  kept  in  the  custom-house  ;  "  and  each  laborer  thus  departing  shall 
be  entitled  to  receive,  from  the  collector  or  his  deputy,  a  certificate  con- 
taining such  particulars,  corresponding  with  the  registry,  as  may  serve  to 
identify  him.  "  The  certificate  herein  provided  for,"  says  the  section, 
"  shall  entitle  the  Chinese  laborer  to  whom  the  same  is  issued  to  return 
to  and  re-enter  the  United  States  upon  producing  and  delivering  the  same 
to  the  collector  of  customs  of  the  district  at  which  such  Chinese  laborer 
shall  seek  to  re-enter." 

The  enforcement  of  this  act  with  respect  to  laborers  wTho  were  in  the 
United  States  on  November  17,  1880,  was  attended  with  great  embarrass- 
ment, from  the  suspicious  nature,  in  many  instances,  of  the  testimony 
offered  to  establish  the  residence  of  the  parties,  arising  from  the  loose  no- 
tions entertained  by  the  witnesses  of  the  obligation  of  an  oath.  This 
fact  led  to  a  desire  for  further  legislation  restricting  the  evidence  receiva- 
ble, and  the  amendatory  act  of  July  5,  1884,  was  accordingly  passed. 
(23  Stat.  45,  c.  220.)  The  Committee  of  the  House  of  Representatives 
on  Foreign  Affairs,  to  whom  the  original  bill  was  referred,  in  reporting 
it,  recommending  its  passage,  stated  that  there  had  been  such  manifold 
evasions,  as  well  as  attempted  evasions,  of  the  act  of  1882  that  it  had 
failed  to  meet  the  demands  which  called  it  into  existence.  (Report  in 
H.  R.  No.  614,  48th  Cong.  1st  Sess.)  To  obviate  the  difficulties  attending 
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its  enforcement  the  amendatory  act  of  1884  declared  that  the  certificate 
which  the  laborer  must  obtain  "shall  be  the  only  evidence  permissible 
to  establish  his  right  of  re-entry  "  into  the  United  States. 

This  act  was  held  by  this  court  not  to  require  the  certificate  from  labor- 
ers who  were  in  the  United  States  on  the  17th  of  November,  1880,  who 
had  departed  out  of  the  country  before  May  6,  1882,  and  remained  out 
until  after  July  5,  1884.  (Chew  Heong  v.  United  States,  112  U.  S.  536.) 
The  same  difficulties  and  embarrassments  continued  with  respect  to  the 
proof  of  their  former  residence.  Parties  were  able  to  pass  successfully 
the  required  examination  as  to  their  residence  before  November  17,  1880, 
who,  it  was  generally  believed,  had  never  visited  our  shores.  To  prevent 
the  possibility  of  the  policy  of  excluding  Chinese  laborers  being  evaded, 
the  act  of  October  1,  1888,  the  validity  of  which  is  the  subject  of  con- 
sideration in  this  case,  was  passed.  It  is  entitled  "An  act  a  supplement 
to  an  act  entitled  '  An  act  to  execute  certain  treaty  stipulations  relating 
to  Chinese/  approved  the  sixth  day  of  May,  eighteen  hundred  and  eighty- 
two."  (25  Stat.  504,  chap.  1064.)  It  is  as  follows: 

."  Be  it  enacted  by  the  Senate  and  Home  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  from  and  after  the  passage  of  this 
act,  it  shall  be  unlawful  for  any  Chinese  laborer  who  shall  at  any  time 
heretofore  have  been,  or  who  may  now  or  hereafter  be,  a  resident  within 
the  United  States,  and  who  shall  have  departed,  or  shall  depart,  there- 
from, and  shall  not  have  returned  before  the  passage  of  this  act,  to  return 
to,  or  remain  in,  the  United  States. 

"  SEC.  2.  That  no  certificates  of  identity  provided  for  in  the  fourth  and 
fifth  sections  of  the  act  to  which  this  is  a  supplement  shall  hereafter  be 
issued ;  and  every  certificate  heretofore  issued  in  pursuance  thereof  is 
hereby  declared  void  and  of  no  effect,  and  the  Chinese  laborer  claiming 
admission  by  virtue  thereof  shall  not  be  permitted  to  enter  the  United 
States. 

"  SEC.  3.  That  all  the  duties  prescribed,  liabilities,  penalties,  and  for- 
feitures imposed,  and  the  powers  conferred  by  the  second,  tenth,  eleventh, 
and  twelfth  sections  of  the  act  to  which  this  a  supplement,  are  hereby  ex- 
tended and  made  applicable  to  the  provisions  of  this  act. 

"  SEC.  4.  That  all  such  part  or  parts  of  the  act  to  which  this  is  a  supple- 
ment as  are  inconsistent  herewith  are  hereby  repealed. 

"  Approved  October  1,  1888." 

The  validity  of  this  act,  as  already  mentioned,  is  assailed,  as  being  in 
effect  an  expulsion  from  the  country  of  Chinese  laborers  in  violation  of 
existing  treaties  between  the  United  States  and  the  government  of  China, 
and  of  rights  vested  in  them  under  the  laws  of  Congress.  The  objection 
that  the  act  is  in  conflict  with  the  treaties  was  earnestly  pressed  in  the 
court  below,  and  the  answer  to  it  constitutes  the  principal  part  of  its 
opinion.  (36  Fed.  Rep.  431.)  Here  the  objection  made  is,  that  the  act 
of  1888  impairs  a  right  vested  under  the  treaty  of  1880,  as  a  law  of  the 
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United  States,  and  the  statutes  of  1882  and  of  1884  passed  in  execution 
of  it.  It  must  be  conceded  that  the  act  of  1888  is  in  contravention  of 
express  stipulations  of  the  treaty  of  1868  and  of  the  supplemental  treaty 
of  1880,  but  it  is  not  on  that  account  invalid  or  to  be  restricted  in  its 
enforcement.  The  treaties  were  of  no  greater  legal  obligation  than  the 
act  of  Congress.  By  the  Constitution,  laws  made  in  pursuance  thereof 
and  treaties  made  under  the  authority  of  the  United  States  are  both 
declared  to  be  the  supreme  law  of  the  land,  and  no  paramount  authority 
is  given  to  one  over  the  other.  A  treaty,  it  is  true,  is  in  its  nature  a 
contract  between  nations  and  is  often  merely  promissory  in  its  character, 
requiring  legislation  to  carry  its  stipulations  into  effect.  Such  legislation 
will  be  open  to  future  repeal  or  amendment.  If  the  treaty  operates  by 
its  own  force,  and  relates  to  a  subject  within  the  power  of  Congress,  it 
can  be  deemed  in  that  particular  only  the  equivalent  of  a  legislative 
act,  to  be  repealed  or  modified  at  the  pleasure  of  Congress.  In  either 
case  the  last  expression  of  the  sovereign  will  must  control. 

The  effect  of  legislation  upon  conflicting  treaty  stipulations  was  elabo- 
rately considered  in  The  Head-Money  Cases,  and  it  was  there  adjudged  "that 
so  far  as  a  treaty  made  by  the  United  States  with  any  foreign  nation 
can  become  the  subject  of  judicial  cognizance  in  the  courts  of  this  country, 
it  is  subject  to  such  acts  as  Congress  may  pass  for  its  enforcement,  modi- 
fication, or  repeal."  (112  U.  S.  580,  599.)  This  doctrine  was  affirmed 
and  followed  in  Whitney  v.  Robertson,  (124  U.  S.  190, 195.)  It  will  not  be 
presumed  that  the  legislative  department  of  the  government  will  lightly 
pass  laws  which  are  in  conflict  with  the  treaties  of  the  country ;  but  that  cir- 
cumstances may  arise  which  would  not  only  justify  the  government  in  dis- 
regarding their  stipulations,  but  demand  in  the  interests  of  the  country  that 
it  should  do  so,  there  can  be  no  question.  Unexpected  events  may  call  for  a 
change  in  the  policy  of  the  country.  Neglect  or  violation  of  stipulations 
on  the  part  of  the  other  contracting  party  may  require  corresponding  action 
on  our  part.  When  a  reciprocal  engagement  is  not  carried  out  by  one  of 
the  contracting  parties,  the  other  may  also  decline  to  keep  the  corre- 
sponding engagement.  In  1798  the  conduct  towards  this  country  of  the 
government  of  France  was  of  such  a  character  that  Congress  declared 
that  the  United  States  were  freed  and  exonerated  from  the  stipulations  of 
previous  treaties  with  that  country.  Its  act  on  the  subject  was  as  follows : 

"An  act  to  declare  the  treaties  heretofore  concluded  with  France,  no  longer  obliga- 
tory on  the  United  States. 

"  Whereas  the  treaties  concluded  between  the  United  States  and 
France  have  been  repeatedly  violated  on  the  part  of  the  French  govern- 
ment ;  and  the  just  claims  of  the  United  States  for  reparation  of  the  in- 
juries so  committed  have  been  refused,  and  their  attempts  to  negotiate  an 
amicable  adjustment  of  all  complaints  between  the  two  nations  have  been 
repelled  with  indignity ;  And  whereas,  under  authority  of  the  French  gov- 
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ernraent,  there  is  yet  pursued  against  the  United  States  a  system  of  preda- 
tory violence,  infracting  the  said  treaties,  and  hostile  to  the  rights  of  a 
free  and  independent  nation  : 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  the  United  States  are  of  right  freed 
and  exonerated  from  the  stipulations  of  the  treaties,  and  of  the  consular 
convention,  heretofore  concluded  between  the  United  States  and  France ; 
and  that  the  same  shall  not  henceforth  be  regarded  as  legally  obligatory 
on  the  government  or  citizens  of  the  United  States."  (1  Stat.  578.) 

This  act,  as  seen,  applied  in  terms  only  to  the  future.  Of  course,  what- 
ever of  a  permanent  character  had  been  executed  or  vested  under  the 
treaties  was  not  affected  by  it.  In  that  respect  the  abrogation  of  the  obliga- 
tions of  a  treaty  operates,  like  the  repeal  of  a  law,  only  upon  the  future, 
leaving  transactions  executed  under  it  to  stand  unaffected.  The  va- 
lidity of  this  legislative  release  from  the  stipulations  of  the  treaties  was  of 
course  not  a  matter  for  judicial  cognizance.  The  question  whether  our 
government  is  justified  in  disregarding  its  engagements  with  another 
nation  is  not  one  for  the  determination  of  the  courts.  This  subject  was 
fully  considered  by  Mr.  Justice  Curtis,  whilst  sitting  at  the  circuit,  in 
Taylor  v.  Morton,  (2  Curtis,  454,  459,)  and  he  held  that  whilst  it  would 
always  be  a  matter  of  the  utmost  gravity  and  delicacy  to  refuse  to  exe- 
cute a  treaty,  the  power  to  do  so  was  prerogative,  of  which  no  nation 
could  be  deprived  without  deeply  affecting  its  independence  ;  but  whether 
a  treaty  with  a  foreign  sovereign  had  been  violated  by  him,  whether  the 
consideration  of  a  particular  stipulation  of  a  treaty  had  been  voluntarily 
withdrawn  by  one  party  so  as  to  no  longer  be  obligatory  upon  the  other, 
and  whether  the  views  and  acts  of  a  foreign  sovereign,  manifested  through 
his  representative,  had  given  just  occasion  to  the  political  departments  of 
our  government  to  withhold  the  execution  of  a  promise  contained  in  a 
treaty  or  to  act  in  direct  contravention  of  such  promise,  were  not  judicial 
questions ;  that  the  power  to  determine  them  has  not  been  confided  to  the 
judiciary,  which  has  no  suitable  means  to  execute  it,  but  to  the  executive 
and  legislative  departments  of  the  government ;  and  that  it  belongs  to  diplo- 
macy and  legislation,  and  not  to  the  administration  of  existing  laws.  And 
the  learned  justice  added,  as  a  necessary  consequence  of  these  conclusions, 
that  if  Congress  has  this  power,  it  is  wholly  immaterial  to  inquire  whether 
it  has,  by  the  statute  complained  of,  departed  from  the  treaty  or  not;  or,  if 
it  has,  whether  such  departure  was  accidental  or  designed ;  and  if  the  latter, 
whether  the  reasons  therefor  were  good  or  bad.  These  views  were  reasserted 
and  fully  adopted  by  this  court  in  Whitney  v.  Robertson,  (124  CJ.  S.  190, 195.) 
And  we  may  add  to  the  concluding  observation  of  the  learned  justice, 
that  if  the  power  mentioned  is  vested  in  Congress,  any  reflection  upon  its 
motives,  or  the  motives  of  any  of  its  members  in  exercising  it,  would  be 
entirely  uncalled  for.  This  court  is  not  a  censor  of  the  morals  of  other 
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departments  of  the  government;  it  is  not  invested  with  any  authority  to 
pass  judgment  upon  the  motives  of  their  conduct.  When  once  it  is 
established  that  Congress  possesses  the  power  to  pass  an  act,  our 
province  ends  with  its  construction,  and  its  application  to  cases  as  they 
are  presented  for  determination.  Congress  has  the  power  under  the 
Constitution  to  declare  war,  and  in  two  instances  where  the  power  has 
been  exercised — 4n  the  war  of  1812  against  Great  Britain,  and  in 
1846  against  Mexico — the  propriety  and  wisdom  and  justice  of  its  action 
were  vehemently  assailed  by  some  of  the  ablest  and  best  men  in  the 
country,  but  no  one  doubted  the  legality  of  the  proceeding,  and  any  im- 
putation by  this  or  any  other  court  of  the  United  States  upon  the  motives 
of  the  members  of  Congress  who  in  either  case  voted  for  the  declaration, 
would  have  been  justly  the  cause  of  animadversion.  We  do  not  mean  to 
intimate  that  the  moral  aspects  of  legislative  acts  may  not  be  proper  subjects 
of  consideration.  Undoubtedly  they  may  be,  at  proper  times  and  places, 
before  the  public,  in  the  halls  of  Congress,  and  in  all  the  modes  by  which 
the  public  mind  can  be  influenced.  Public  opinion  thus  enlightened, 
brought  to  bear  upon  legislation,  will  do  more  than  all  other  causes  to  pre- 
vent abuses ;  but  the  province  of  the  courts  is  to  pass  upon  the  validity  of 
laws,  not  to  make  them,  and  when  their  validity  is  established,  to  declare 
their  meaning  and  apply  their  provisions.  All  else  lies  beyond  their 
domain. 

There  being  nothing  in  the  treaties  between  China  and  the  United 
States  to  impair  the  validity  of  the  act  of  Congress  of  October  1, 1888,  was 
it  on  any  other  ground  beyond  the  competency  of  Congress  to  pass  it?  If 
so,  it  must  be  because  it  was  not  within  the  power  of  Congress  to  prohibit 
Chinese  laborers  who  had  at  the  time  departed  from  the  United  States, 
or  should  subsequently  depart,  from  returning  to  the  United  States. 
Those  laborers  are  not  citizens  of  the  United  States ;  they  are  aliens. 
That  the  government  of  the  United  States,  through  the  action  of  the  legisla- 
tive department,  can  exclude  aliens  from  its  territory  is  a  proposition  which 
we  do  not  think  open  to  controversy.  Jurisdiction  over  its  own  territory  to 
that  extent  is  an  incident  of  every  independent  nation.  It  is  a  part  of  its 
independence.  If  it  could  not  exclude  aliens  it  would  be  to  that  extent  sub- 
ject to  the  control  of  another  power.  As  said  by  this  court  in  the  case  of 
The  Exchange,  (7  Cranch,  116,136,)  speaking  by  Chief  Justice  Marshall: 
"  The  jurisdiction  of  the  nation  within  its  own  territory  is  necessarily  exclu- 
sive and  absolute.  It  is  susceptible  of  no  limitation  not  imposed  by  itself. 
Any  restriction  upon  it,  deriving  validity  from  an  external  source,  would 
imply  a  diminution  of  its  sovereignty  to  the  extent  of  the  restriction,  and 
an  investment  of  that  sovereignty  to  the  same  extent  in  that  power  which 
could  impose  such  restriction.  All  exceptions,  therefore,  to  the  full  and 
complete  power  of  a  nation  within  its  own  territories,  must  be  traced  up 
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to  the  consent  of  the  nation  itself.     They  can  flow  from  no  other  legitimate 
source." 

While  under  our  Constitution  and  form  of  government  the  great  mass 
of  local  matters  is  controlled  by  local  authorities,  the  United  States, 
in  their  relation  to  foreign  countries  and  their  subjects  or  citizens  are 
one  nation,  invested  with  powers  which  belong  to  independent  nations, 
the  exercise  of  which  can  be  invoked  for  the  maintenance  of  its 
absolute  independence  and  security  throughout  its  entire  territory. 
The  powers  to  declare  war,  make  treaties,  suppress  insurrection,  repel  in- 
vasion, regulate  foreign  commerce,  secure  republican  governments  to 
the  States,  and  admit  subjects  of  other  nations  to  citizenship,  are  all 
sovereign  powers,  restricted  in  their  exercise  only  by  the  Constitution 
itself  and  considerations  of  public  policy  and  justice  which  control,  more 
or  less,  the  conduct  of  all  civilized  nations.  As  said  by  this  court  m  the 
case  of  CoJiens  v.  Virginia,  (6  Wheat.  264,  413,)  speaking  by  the  same  great 
Chief  Justice:  "That  the  United  States  form,  for  many,  and  for  most  im- 
portant purposes,  a  single  nation,  has  not  yet  been  denied.  In  war,  we 
are  one  people.  In  making  peace,  we  are  one  people.  In  all  commercial 
regulations,  we  are  one  and  the  same  people.  In  many  other;  respects, 
the  American  people  are  one ;  and  the  government  which  is  alone  capa- 
ble of  controlling  and  managing  their  interests  in  all  these  respects,  is 
the  government  of  the  Union.  It  is  their  government,  and  in  that  char- 
acter they  have  no  other.  America  has  chosen  to  be  in  many  respects, 
and  to  many  purposes,  a  nation ;  and  for  all  these  purposes  her  govern- 
ment is  complete  ;  to  all  these  objects,  it  is  competent.  The  people  have 
declared,  that  in  the  exercise  of  all  powers  given  for  these  objects  it  is  su- 
preme. It  can,  then,  in  effecting  these  objects,  legitimately  control  all 
individuals  or  governments  within  the  American  territory.  The  consti- 
tution and  laws  of  a  state,  so  far  as  they  are  repugnant  to  the  constitu- 
tion and  laws  of  the  United  States,  are  absolutely  void.  These  states  are 
constituent  parts  of  the  United  States.  They  are  members  of  one  great 
empire — for  some  purposes  sovereign,  for  some  purposes  subordinate." 
The  same  view  is  expressed  in  a  different  form  by  Mr.  Justice  Bradley,  in 
Knox  v.  Lee,  (12  Wall.  457,  555,)  where  he  observes  that  "  the  United 
States  is  not  only  a  government,  but  it  is  a  National  government,  and  the 
only  government  in  this  country  that  has  the  character  of  nationality.  It 
is  invested  with  power  over  all  the  foreign  relations  of  the  country,  war, 
peace,  and  negotiations  and  intercourse  with  other  nations ;  all  which  are 
forbidden  to  the  State  governments.  It  has  jurisdiction  over  all  those 
general  subjects  of  legislation  and  sovereignty  which  affect  the  interests  of 
the  whole  people  equally  and  alike,  and  which  require  uniformity  of  reg- 
ulations and  laws,  such  as  the  coinage,  weights,  and  measures,  bankrupt- 
cies, the  postal  system,  patent  and  copyright  laws,  the  public  lands,  and 
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interstate  commerce;  all  which  subjects  are  expressly  or  impliedly  pro- 
hibited to  the  State  governments.  It  has  power  to  suppress  insurrec- 
tions, as  well  as  to  repel  invasions,  and  to  organize,  arm,  discipline,  and 
call  into  service  the  militia  of  the  whole  country.  The  President  is  charged 
with  the  duty  and  invested  with  the  power  to  take  care  that  the  laws  be 
faithfully  executed.  The  judiciary  has  jurisdiction  to  decide  controversies 
between  the  States,  and  between  their  respective  citizens,  as  well  as  ques- 
tions of  National  concern;  and  the  government  is  clothed  with  power  to 
guarantee  to  every  State  a  republican  form  of  government,  and  to  pro- 
tect each  of  them  against  invasion  and  domestic  violence." 

The  control  of  local  matters  being  left  to  local  authorities,  and  national 
matters  being  intrusted  to  the  government  of  the  Union,  the  problem  of 
free  institutions  existing  over  a  widely  extended  country,  having  different 
climates  and  varied  interests,  has  been  happily  solved.  For  local  interests 
the  several  States  of  the  Union  exist,  but  for  national  purposes,  embrac- 
ing our  relations  with  foreign  nations,  we  are  but  one  people,  one  nation, 
one  power. 

To  preserve  its  independence,  and  give  security  against  foreign  aggres- 
sion and  encroachment,  is  the  highest  duty  of  every  nation,  and  to  attain 
these  ends  nearly  all  other  considerations  are  to  be  subordinated.  It  mat- 
ters not  in  what  form  such  aggression  and  encroachment  come,  whether 
from  the  foreign  nation  acting  in  its  national  character  or  from  vast 
hordes  of  its  people  crowding  in  upon  us.  The  government,  possessing  the 
powers  which  are  to  be  exercised  for  protection  and  security,  is  clothed 
with  authority  to  determine  the  occasion  on  which  the  powers  shall  be 
called  forth;  and  its  determinations,  so  far  as  the  subjects  affected  are 
concerned,  are  necessarily  conclusive  upon  all  its  departments  and  officers. 
If,  therefore,  the  government  of  the  United  States,  through  its  legislative 
department,  considers  the  presence  of  foreigners  of  a  different  race  in  this 
country,  who  will  not  assimilate  with  us,  to  be  dangerous  to  its  peace  and 
security,  their  exclusion  is  not  to  be  stayed  because  at  the  time  there  are 
no  actual  hostilities  with  the  nation  of  which  the  foreigners  are  subjects. 
The  existence  of  war  would  render  the  necessity  of  the  proceeding  only 
more  obvious  and  pressing.  The  same  necessity,  in  a  less  pressing  degree, 
may  arise  when  war  does  not  exist,  and  the  same  authority  which  adjudges 
the  necessity  in  one  case  must  also  determine  it  in  the  other.  In  both 
cases  its  determination  is  conclusive  upon  the  judiciary.  If  the  govern- 
ment of  the  country  of  which  the  foreigners  excluded  are  subjects  is 
dissatisfied  with  this  action  it  can  make  complaint  to  the  executive  head 
of  our  government,  or  resort  to  any  other  measure  which,  in  its  judgment, 
its  interests  or  dignity  may  demand ;  and  there  lies  its  only  remedy. 

The  power  of  the  government  to  exclude  foreigners  from  the  country 
whenever,  in  its  judgment,  the  public  interests  require  such  exclusion, 
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has  been  asserted  in  repeated  instances,  and  never  denied  by  the  executive 
or  legislative  departments.  In  a  communication  made  in  December, 
1852,  to  Mr.  A.  Dudley  Mann,  at  one  time  a  special  agent  of  the  Depart- 
ment of  State  in  Europe,  Mr.  Everett,  then  Secretary  of  State  under 
President  Fillmore,  writes :  "This  government  could  never  give  up  the 
right  of  excluding  foreigners  whose  presence  it  might  deem  a  source 
of  danger  to  the  United  States."  "Nor  will  this  government  consider 
such  exclusion  of  American  citizens  from  Russia  necessarily  a  matter 
of  diplomatic  complaint  to  that  country."  In  a  dispatch  to  Mr.  Fay, 
our  minister  to  Switzerland,  in  March,  1856,  Mr.  Marcy,  Secretary 
of  State  under  President  Pierce,  writes:  "Every  society  possesses  the 
undoubted  right  to  determine  who  shall  compose  its  members,  and  it 
is  exercised  by  all  nations,  both  in  peace  and  war."  "It  may  always 
be  questionable  whether  a  resort  to  this  power  is  warranted  by  the 
circumstances,  or  what  department  of  the  Government  is  empowered 
to  exert  it;  but  there  can  be  no  doubt  that  it  is  possessed  by  all  nations, 
and  that  each  may  decide  for  itself  when  the  occasion  arises  demanding 
its  exercise."  In  a  communication  in  September,  1869,  to  Mr.  Wash- 
burne,  our  minister  to  France,  Mr.  Fish,  Secretary  of  State  under 
President  Grant,  uses  this  language:  "The  control  of  the  people  within 
its  limits,  and  the  right  to  expel  from  its  territory  persons  who  are  danger- 
ous to  the  peace  of  the  State,  are  too  clearly  within  the  essential  attributes 
of  sovereignty  to  be  seriously  contested.  Strangers  visiting  or  sojourning 
in  a  foreign  country  voluntarily  submit  themselves  to  its  laws  and  cus- 
toms, and  the  municipal  laws  of  France,  authorizing  the  expulsion  of 
strangers,  are  not  of  such  recent  date,  nor  has  the  exercise  of  the  power 
by  the  Government  of  France  been  so  infrequent,  that  sojourners  within 
her  territory  can  claim  surprise  when  the  power  is  put  in  force."  In  a 
communication  to  Mr.  Foster,  our  minister  to  Mexico,  in  July,  1879,  Mr. 
Evarts,  Secretary  of  State  under  President  Hayes,  referring  to  the  power 
vested  in  the  constitution  of  Mexico  to  expel  objectionable  foreigners, 
says:  "The  admission  that,  as  that  constitution  now  stands  and  is  inter- 
preted, foreigners  who  render  themselves  harmful  or  objectionable  to  the 
General  Government  must  expect  to  be  liable  to  the  exercise  of  the  power 
adverted  to,  even  in  time  of  peace,  remains,  and  no  good  reason  is  seen 
for  departing  from  that  conclusion  now.  But,  while  there  may  be  no  ex- 
pedient basis  on  which  to  found  objection,  on  principle  and  in  advance  of 
a  special  case  thereunder,  to  the  constitutional  right  thus  asserted  by 
Mexico,  yet  the  manner  of  carrying  out  such  asserted  right  may  be  highly 
objectionable.  You  would  be  fully  justified  in  making  earnest  remon- 
strances should  a  citizen  of  the  United  States  be  expelled  from  Mexican 
territory  without  just  steps  to  assure  the  grounds  of  such  expulsion,  and  in 
bringing  the  fact  to  the  immediate  knowledge  of  the  Department."  In  a 
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communication  to  Mr.  W.  J.  Stillman,  of  London,  under  date  of  August 
3,  1882,  Mr.  Frelinghuysen,  Secretary  of  State  under  President  Arthur, 
writes:  "This  Government  cannot  contest  the  right  of  foreign  Govern- 
ments to  exclude,  on  police  or  other  grounds,  American  citizens  from 
their  shores."  (Whartoris  Int.  Law  Dig.  §  206.) 

The  exclusion  of  paupers,  criminals,  and  persons  afflicted  with  in- 
curable diseases,  for  which  statutes  have  been  passed,  is  only  an  appli- 
cation of  the  same  power  to  particular  classes  of  persons,  whose  presence 
is  deemed  injurious  or  a  source  of  danger  to  the  country.  As  applied 
to  them,  there  has  never  been  any  question  as  to  the  power  to  exclude 
them.  The  power  is  constantly  exercised ;  its  existence  is  involved  in 
the  right  of  self-preservation.  As  to  paupers,  it  makes  no  difference 
by  whose  aid  they  are  brought  to  the  country.  As  Mr.  Fish,  when 
Secretary  of  State,  wrote,  in  a  communication  under  date  of  December 
26,  1872,  to  Mr.  James  Moulding,  of  Liverpool,  the  government  of  the 
United  States  "is  not  willing  and  will  not  consent  to  receive  the  pauper 
class  of  any  community  who  may  be  sent  or  may  be  assisted  in  their 
immigration  at  the  expense  of  Government  or  of  municipal  authorities." 
As  to  criminals,  the  power  of  exclusion  has  always  been  exercised, 
even  in  the  absence  of  any  statute  on  the  subject.  In  a  dispatch  to  Mr. 
Cramer,  our  minister  to  Switzerland,  in  December,  1881,  Mr.  Elaine, 
Secretary  of  State  under  President  Garfield,  writes:  "While,  under  the 
Constitution  and  the  laws,  this  country  is  open  to  the  honest  and  the 
industrious  immigrant,  it  has  no  room  outside  of  its  prisons  or  almshouses 
for  depraved  and  incorrigible  criminals  or  hopelessly  dependent  paupers 
who  may  have  become  a  pest  or  burden,  or  both,  to  their  own  country." 
(  Wliarton's  Int.  Law  Dig.  supra. ) 

The  power  to  exclude  foreigners  being  an  incident  of  sovereignty 
belonging  to  the  government  of  the  United  States,  as  a  part  of  those 
sovereign  powers  delegated  by  the  Constitution,  the  right  to  its  exercise 
at  any  time  when,  in  the  judgment  of  the  government,  the  interests  of  the 
country  require  it,  cannot  be  granted  away  or  restrained  on  behalf  of  any 
one.  The  powers  of  government  are  delegated  in  trust  to  the  United  States, 
and  are  incapable  of  transfer  to  any  other  parties.  They  cannot  be  aban- 
doned or  surrendered.  Nor  can  their  exercise  be  hampered,  when  needed 
for  the  public  good,  by  any  considerations  of  private  interest.  The  exercise 
of  these  public  trusts  is  not  the  subject  of  barter  or  contract.  Whatever 
license,  therefore,  Chinese  laborers  may  have  obtained,  previous  to  the 
act  of  October  1,  1888,  to  return  to  the  United.  States  after  their  depart- 
ure, is  held  at  the  will  of  the  government,  revocable  at  any  time,  at  its 
pleasure.  Whether  a  proper  consideration  by  our  government  of  its 
previous  laws,  or  a  proper  respect  for  the  nation  whose  subjects  are  affected 
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by  its  action,  ought  to  have  qualified  its  inhibition,  and  made  it  applicable 
only  to  persons  departing  from  the  country  after  the  passage  of  the  act, 
are  not  questions  for  judicial  determination.  If  there  be  any  just  ground 
of  complaint  on  the  part  of  China,  it  must  be  made  to  the  political  de- 
partment of  our  government,  which  is  alone  competent  to  act  upon  the 
subject.  The  rights  and  interests  created  by  a  treaty,  which  have  become 
so  vested  that  its  expiration  or  abrogation  will  not  destroy  or  impair  them, 
are  such  as  are  connected  with  and  lie  in  property  capable  of  sale  and 
transfer,  or  other  disposition,  not  such  as  are  personal  and  untransferable 
in  their  character.  Thus  in  The  Head-Money  Cases,  the  court  speaks  of 
certain  rights  being  in  some  instances  conferred  upon  the  citizens  or 
subjects  of  one  nation  residing  in  the  territorial  limits  of  the  other,  which 
are  "capable  of  enforcement  as  between  private  parties  in  the  courts  of 
the  country."  "An  illustration  of  this  character,"  it  adds,  "is  found  in 
treaties  which  regulate  the  mutual  rights  of  citizens  and  subjects  of  the 
contracting  nations  in  regard  to  rights  of  property  by  descent  or  inherit- 
ance, when  the  individuals  concerned  are  aliens."  (112  U.  S.  580,  598.) 
The  passage  cited  by  counsel  from  the  language  of  Mr.  Justice  Wash- 
ington in  Society  for  the  Propagation  of  the  Gospel  v.  New  Haven,  (8  Wheat. 
464,  493,)  also  illustrates  this  doctrine.  There  the  learned  justice 
observes  that  "if  real  estate  be  purchased  or  secured  under  a  treaty,  it 
would  be  most  mischievous  to  admit  that  the  extinguishment  of  the 
treaty  extinguished  the  right  to  such  estate.  In  truth,  it  no  more  affects 
such  rights  than  the  repeal  of  a  municipal  law  affects  rights  acquired 
under  it."  Of  this  doctrine  there  can  be  no  question  in  this  court; 
but  far  different  is  this  case,  where  a  continued  suspension  of  the  exer- 
cise of  a  governmental  power  is  insisted  upon  as  a  right,  because,  by  the 
favor  and  consent  of  the  government,  it  has  not  heretofore  been  exerted 
with  respect  to  the  appellant  or  to  the  class  to  which  he  belongs.  Be- 
tween property  rights  not  affected  by  the  termination  or  abrogation  of  a 
treaty,  and  expectations  of  benefits  from  the  continuance  of  existing  legis- 
lation, there  is  as  wide  a  difference,  as  between  realization  and  hopes. 

During  the  argument  reference  was  made  by  counsel  to  the  alien  law 
of  June  25,  1798,  and  to  opinions  expressed  at  the  time  by  men  of  great 
ability  and  learning  against  its  constitutionality.  (1  Stat.  570,  c.  58.)  We 
do  not  attach  importance  to  those  opinions  in  their  bearing  upon  this 
case.  The  act  vested  in  the  President  power  to  order  all  such  aliens  as  he 
should  judge  dangerous  to  the  peace  and  safety  of  the  United  States,  or 
should  have  reasonable  grounds  to  suspect  were  concerned  in  any  treason- 
able or  secret  machination  against  the  government,  to  depart  out  of  the 
territory  of  the  United  States  within  such  time  as  should  be  expressed  in 
his  order.  There  were  other  provisions  also  distinguishing  it  from  the  act 
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under  consideration.  The  act  was  passed  during  a  period  of  great  political 
excitement,  and  it  was  attacked  and  defended  with  great  zeal  and  ability. 
It  is  enough,  however,  to  say  that  it  is  entirely  different  from  the  act 
before  us,  and  the  validity  of  its  provisions  was  never  brought  to  the 
test  of  judicial  decision  in  the  courts  of  the  United  States. 

Order  affirmed. 
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HO  AH  KOW  YS.  MATTHEW  NUNAN. 

1 .  The  Board  of  Supervisors  of  the  city  and  county  of  San  Francisco,  the 

body  in  which  the  legislative  power  of  the  city  and  county  is  vested,  is 
limited  in  its  authority  by  the  act  which  consolidated  the  government 
of  the  city  and  county,  generally  known  as  the  Consolidation  Act.  It 
can  do  nothing  unless  warrant  be  found  for  it  there,  or  in  a  subse- 
quent statute  of  the  State. 

2.  The  power  of  the  Board  to  determine  the  fines,  forfeitures  and  penalties 

which  may  be  incurred,  is  limited  to  two  classes  of  cases :  1st,  breaches 
of  regulations  established  by  itself;  and,  2d,  violations  of  provisions 
of  the  consolidation  act,  where  no  penalty  is  provided  by  law.  It  can 
impose  no  penalty  in  any  other  case ;  and  when  a  penalty  other  than 
that  of  fine  or  forfeiture  is  imposed,  it  must,  by  the  terms  of  the  act» 
be  in  the  form  of  imprisonment. 

3.  The  general  supervision  of  all  matters  appertaining  to  the  sanitary  con- 

dition of  the  county  jail  in  San  Francisco  is  confided  by  the  act  of 
April  4th,  1870,  to  the  Board  of  Health  of  the  city  and  county ;  and 
only  in  exceptional  cases  would  the  preservation  of  the  health  of  the 
institution  require  the  cutting  of  the  hair  of  any  of  its  inmates  within 
an  inch  of  his  scalp. 

4.  Accordingly,  where  an  ordinance  of  the  city  and  county  of  San   Fran- 

cisco, passed  on  the  14th  of  June,  1876,  declared  that  every  male 
person  imprisoned  in  the  county  jail,  under  the  judgment  of  any 
Court  having  jurisdiction  in  criminal  cases  in  the  city  and  county, 
should  immediatelv  upon  his  arrival  at  the  jail,  have  the  hair  of  his 
head  "  cut  or  clipped  to  an  uniform  length  of  one  inch  from  the  scalp 
thereof, ' '  and  made  it  the  duty  of  the  Sheriff  to  have  this  provision  en- 
forced, it  was  Held,  that  the  ordinance  was  invalid,  being  in  excess  of 
the  authority  of  the  Board  of  Supervisors,  whether  the  measure  be 
considered  as  an  additional  punishment  to  that  imposed  by  the  Court 
upon  conviction  under  a  State  law,  or  as  a  sanitary  regulation;  and 
constituted  no  justification  to  the  Sheriff  acting  under  it. 

5.  The     ordinance  being   directed   against     the    Chinese    only    imposing 

upon  them  a  degrading  and  cruel  punishment,  is  also  subject   to   the 
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further  objection,  that  it  is  hostile  and  discriminating  legislation 
against  a  class  forbidden  by  that  clause  of  the  Fourteenth 
Amendment  to  the  Constitution,  which  declares  that  no  State  "  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  This  inhibition  upon  the  State  applies  to  all  the  instrumen- 
talities and  agencies  employed  in  the  administration  of  its  government ; 
to  its  executive,  legislative  and  judicial  departments;  and  to  the 
subordinate  legislative  bodies  of  its  counties  and  cities. 

6.  The  equality  of  protection  thus  assured  to  every  one  whilst  within  the 

United  States,  implies  not  only  that  the  Courts  of  the  country  shall  be 
open  to  him  on  the  same  terms  as  to  all  others  for  the  security  of  his 
person  or  property,  the  prevention  or  redress  of  wrongs,  and  the 
enforcement  of  contracts,  but  that  no  charges  or  burdens  shall  be  laid 
upon  him  which  are  not  equally  borne  by  others,  and  that  in  the  admin- 
istration of  criminal  justice,  he  shall  suffer  for  his  offenses  no  greater 
or  different  punishment. 

7.  The  legislation  of  Congress  carrying  out  the  provisions  of  the  Fourteenth 

Amendment  in  accordance  with  these  views  cited. 

8.  While  statements  of  Supervisors  in  debate  on  the  passage  of   an   ordi- 

nance cannot  be  resorted  to  for  the  purpose  of  explaining  the  meaning  of 
the  terms  used,  they  can  be  resorted  to  for  the  purpose  of  ascertaining 
the  general  object  of  the  legislation  proposed,  and  the  mischiefs  sought 
to  be  remedied. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

The  plaintiff  is  a  subject  of  the  Emperor  of  China,  and 
the  present  action  is  brought  to  recover  damages  for  his 
alleged  maltreatment  by  the  defendant,  a  citizen  of  the  State 
of  California  and  the  Sheriff  of  the  city  and  county  of  San 
Francisco.  The  maltreatment  consisted  in  having  wantonly 
and  maliciously  cut  off  the  queue  of  the  plaintiff,  a  queue 
being  worn  by  all  Chinamen,  and  its  deprivation  being  re- 
garded by  them  as  degrading  and  as  entailing  future  suffer- 
ing. 

It  appears  that  in  April,  1876,  the  Legislature  of  Cali- 
fornia passed  an  act  ' '  concerning  lodging-houses  and  sleep- 
ing-apartments within  the  limits  of  incorporated  cities,"  de- 
claring, among  other  things,  that  any  person  found  sleeping 
or  lodging  in  a  room  or  an  apartment  containing  less  than 
five  hundred  cubic  feet  of  space  in  the  clear  for  each  person 
occupying  it,  should  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  be  punished  by  a  fine  of  not  less  than 


OPINrON.  5 

ten  or  more  than  fifty  dollars,  or  imprisonment  in  the 
county  jail,  or  by  both  such  fine  and  imprisonment.*  Under 
this  act  the  plaintiff,  in  April,  1878,  was  convicted  and 
sentenced  to  pay  a  fine  of  ten  dollars,  or  in  default  of  such 
payment  to  be  imprisoned  five  days  in  the  county  jail.  Fail- 
ing to  pay  the  fine,  he  was  imprisoned.  The  defendant,  as 
Sheriff  of  the  city  and  county,  had  charge  of  the  jail,  and 
during  the  imprisonment  of  the  plaintiff  cut  off  his  queue,  as 
alleged.  The  complaint  avers,  that  it  is  the  custom  of 
Chinamen  to  shave  the  hair  from  the  front  of  the  head  and 
to  wear  the  remainder  of  it  braided  into  a  queue;  that  the 
deprivation  of  the  queue  is  regarded  by  them  as  a  mark  of 
disgrace,  and  is  attended,  according  to  their  religious  faith, 
with  misfortune  and  suffering  after  death;  that  the  defendant 
knew  of  this  custom  and  religious  faith  of  the  Chinese,  and 
knew  also  that  the  plaintiff  venerated  the  custom  and  held 
the  faith;  yet,  in  disregard  of  his  rights,  inflicted  the  injury 
complained  of;  and  that  the  plaintiff  has,  in  consequence  of 
it,  suffered  great  mental  anguish,  been  disgraced  in  the  eyes 
of  his  friends  and  relatives,  and  ostracised  from  association 
with  his  countrymen ;  and  that  hence  he  has  been  damaged 
to  the  amount  of  $10,000. 

Two  defenses  to  the  action  are  set  up  by  the  defendant; 
the  second  one  being  a  justification  of  his  conduct  under  an 
ordinance  of  the  city  and  county  of  San  Francisco.  It  is 
upon  the  sufficiency  of  the  latter  defense  that  the  case  is 
before  us.  The  ordinance  referred  to  was  passed  on  the 
14th  of  June,  1876,  and  it  declares  that  every  male  person 
imprisoned  in  the  county  jail,  under  the  judgment  of  any 
Court  having  jurisdiction  in  criminal  cases  in  the  city  and 
county,  shall  immediately  upon  his  arrival  at  the  jail  have 
the  hair  of  his  head  "  cut  or  clipped  to  an  uniform  length  of 
one  inch  from  the  scalp  thereof, "  and  it  is  made  the  duty  of 
the  Sheriff  to  have  this  provision  enforced.  Under  this 
ordinance  the  defendant  cut  off  the  queue  of  the  plaintiff. 

The  validity  of  this  ordinance  is  denied  by  the  plaintiff  on 
two  grounds :  1st,  that  it  exceeds  the  authority  of  the  Board 

*  Session  Laws  of  1875-6,  p,  759. 
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of  Supervisors,  the  body  in  which  the  legislative  power  of 
the  city  and  county  is  vested ;  and,  2d,  that  it  is  special  legis- 
lation imposing  a  degrading  and  cruel  punishment  upon  a 
class  of  persons  who  are  entitled,  alike  with  all  other  per- 
sons within  the  jurisdiction  of  the  United  States,  to  the 
equal  protection  of  the  laws.  We  are  of  opinion  that  both 
these  positions  are  well  taken. 

The  Board  of  Supervisors  is  limited  in  its  authority  by  the 
act  consolidating  the  government  of  the  city  and  county. 
It  can  do  nothing  unless  warrant  be  found  for  it  there,  or  in 
a  subsequent  statute  of  the  State.  As  with  all  other  muni- 
cipal bodies,  its  charter — here  the  Consolidation  Act — is  the 
source  and  measure  of  its  powers.  In  looking  at  this  charter, 
we  see  that  the  powers  of  the  Board,  and  the  subjects 
upon  which  they  are  to  operate,  are  all  specified.  The  Board 
has  no  general  powers,  and  its  special  power  to  determine 
the  fines,  forfeitures  and  penalties  which  may  be  incurred, 
is  limited  to  two  classes  of  cases:  1st,  breaches  of  regu- 
lations established  by  itself;  and  2d,  violations  of  provisions 
of  the  consolidation  act,  where  no  penalty  is  provided  by 
law.  It  can  impose  no  penalty  in  any  other  case;  and  when 
a  penalty  other  than  that  of  fine  or  forfeiture  is  imposed,  it 
must,  by  the  terms  of  the  act,  be  in  the  form  of  imprison- 
ment. It  can  take  no  other  form.  "No  penalty  to  be 
imposed, "  is  the  language  used,  ' '  shall  exceed  the  amount 
of  one  thousand  dollars,  or  six  months  imprisonment,  or 
both."  The  mode  in  which  a  penalty  can  be  inflicted,  and 
the  extent  of  it,  are  thus  limited  in  defining  the  power  of  the 
Board.  In  their  place  nothing  else  can  be  substituted.  No 
one,  for  example,  would  pretend  that  the  Board  could,  for 
any  breach  of  a  municipal  regulation  or  any  violation  of  the 
consolidation  act,  declare  that  a  man  should  be  deprived  of 
his  right  to  vote,  or  to  testify,  or  to  sit  on  a  jury,  or  that  he 
should  be  punished  with  stripes,  or  be  ducked  in  a  pond,  or 
be  paraded  through  the  streets,  or  be  seated  in  a  pillory,  or 
have  his  ears  cropped,  or  his  head  shaved. 

The  cutting  off  the  hair  of  every  male  person  within  an 
inch  of  his  scalp,  on  his  arrival  at  the  jail,  was  not  intended 
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and  cannot  be  maintained  as  a  measure  of  discipline  or  as  a 
sanitary  regulation.  The  act  by  itself  has  no  tendency  to 
promote  discipline,  and  can  only  be  a  measure  of  health  in 
exceptional  cases.  Had  the  ordinance  contemplated  a 
mere  sanitary  regulation,  it  would  have  been  limited  to 
such  cases  and  made  applicable  to  females  as  well  as 
to  males,  and  to  persons  awaiting  trial  as  well  as  to  per- 
sons under  conviction.  The  close  cutting  of  the 
hair  which  is  practiced  upon  inmates  of  the  State  Peni- 
tentiary, like  dressing  them  in  striped  clothing,  is  partly  to 
distinguish  them  from  others,  and  thus  prevent  their  escape, 
and  facilitate  their  recapture.  They  are  measures  of 
precaution,  as  well  as  parts  of  a  general  system  of  treatment 
prescribed  by  the  Directors  of  the  Penitentiary  under  the 
authority  of  the  State,  for  parties  convicted  of  and  im- 
prisoned for  felonies.  Nothing  of  the  kind  is  prescribed  or 
would  be  tolerated  with  respect  to  persons  confined  in  a 
county  jail  for  simple  misdemeanors,  most  of  which  are  not 
of  a  very  grave  character.  For  the  discipline  or  detention 
of  the  plaintiff  in  this  case,-  who  had  the  option  of  paying 
a  fine  of  ten  dollars,  or  of  being  imprisoned  for  five  days, 
no  such  clipping  of  the  hair  was  required.  It  was  done  to 
add  to  the  severity  of  his  punishment. 

But  even  if  the  proceeding  could  be  regarded  as  a  measure 
of  discipline,  or  as  a  sanitary  regulation,  the  conclusion 
wrould  not  help  the  defendant;  for  the  Board  of  Supervisors 
had  no  authority  to  prescribe  the  discipline  to  which  persons 
convicted  under  the  laws  of  the  State  should  be  subjected, 
or  to  determine  what  special  sanitary  regulations  should  be 
enforced  with  respect  to  their  persons.  That  is  a  matter 
which  the  Legislature  had  not  seen  fit  to  intrust  to  the  wis- 
dom and  judgment  of  that  body.  It  is  to  the  Board  of 
Health  of  the  city  and  county  that  a  general  supervision  of 
all  matters  appertaining  to  the  sanitary  condition  of  the  coun- 
ty jail  is  confided;  and  only  in  exceptional  cases  would  the 
preservation  of  the  health  of  the  institution  require  the  cutting 
of  the  hair  of  any  of  its  inmates  within  an  inch  of  his  scalp.* 

*  Act  of  April  4,  1870.     Session  Laws  of  1869-70,  p.  717. 
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The  claim,  however,  put  forth  that  the  measure  was  pre- 
scribed as  one  of  health,  is  notoriously  a  mere  pretense.  A 
treatment  to  which  disgrace  is  attached,  and  which  is  not 
adopted  as  a  means  of  security  against  the  escape  of  the 
prisoner,  but  merely  to  aggravate  the  severity  of  his  con- 
finement, can  only  be  regarded  as  a  punishment  additional  to 
that  fixed  by  the  sentence.  If  adopted  in  consequence  of  the 
sentence,  it  is  punishment  in  addition  to  that  imposed  by  the 
Court;  if  adopted  without  regard  to  the  sentence,  it  is 
wanton  cruelty. 

In  the  present  case,  the  plain  tin0  was  not  convicted  of  any 
breach  of  a  municipal  regulation,  nor  of  violating  any  pro- 
vision of  the  consolidation  act.  The  punishment  which  the 
Supervisors  undertook  to  add  to  the  fine  imposed  by  the 
Court  was  without  semblance  of  authority.  The  Legislature 
had  not  conferred  upon  them  the  right  to  change  or  add  to 
the  punishments  which  it  deemed  sufficient  for  offenses;  nor 
had  it  bestowed  upon  them  the  right  to  impose  in  any  case 
a  punishment  of  the  character  inflicted  in  this  case.  They 
could  no  more  direct  that  the  queue  of  the  plaintiff  should 
be  cut  off  than  that  the  punishments  mentioned  should  be 
inflicted.  Nor  could  they  order  the  hair  of  any  one,  Mongolian 
or  other  person,  to  be  clipped  within  an  inch  of  his  scalp. 
That  measure  was  beyond  their  power. 

The  second  objection  to  the  ordinance  in  question  is 
equally  conclusive.  It  is  special  legislation,  on  the  part  of 
the  Supervisors,  against  a  class  of  persons,  who,  under  the 
constitution  and  laws  of  the  United  States,  are  entitled  to 
the  equal  protection  of  the  laws.  The  ordinance  was  in- 
tended only  for  the  Chinese  in  San  Francisco.  This  was 
avowed  by  the  Supervisors  on  its  passage,  and  was  so  under- 
stood by  every  one.  The  ordinance  is  known  in  the  com- 
munity as  the  "  Queue  Ordinance,"  being  so  designated 
from  its  purpose  to  reach  the  queues  of  the  Chinese,  and 
it  is  not  enforced  against  any  other  persons.  The  rea- 
son advanced  for  its  adoption,  and  now  urged  for  its  con- 
tinuance is,  that  only  the  dread  of  the  loss  of  his  queue 
will  induce  a  Chinaman  to  pay  his  fine.  That  is  to  say,  in 
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order  to  enforce  the  payment  of  a  fine  imposed  upon  him  it 
is  necessary  that  torture  should  be  superadded  to  imprison- 
ment. Then,  it  is  said,  the  Chinaman  will  not  accept  the 
alternative,  which  the  law  allows,  of  working  out  his  fine  by 
his  imprisonment,  and  the  State  or  county  will  be  saved  the 
expense  of  keeping  him  during  the  imprisonment.  Probably 
the  bastinado,  or  the  knout,  or  the  thumbscrew,  or  the  rack, 
would  accomplish  the  same  end;  and  no  doubt  the  Chinaman 
would  prefer  either  of  these  modes  of  torture  to  that  which 
entails  upon  him  disgrace  among  his  countrymen  and  carries 
with  it  the  constant  dread  of  misfortune  and  suffering  after 
death.  It  is  not  creditable  to  the  humanity  and  civilization 
of  our  people,  much  less  to  their  Christianity,  that  an 
ordinance  of  this  character  was  possible. 

The  class  character  of  this  legislation  is  none  the  less 
manifest  because  of  the  general  terms  in  which  it  is  ex- 
pressed. The  statements  of  Supervisors  in  debate  on  the 
passage  of  the  ordinance,  cannot,  it  is  true,  be  resorted  to 
for  the  purpose  of  explaining  the  meaning  of  the  terms  used; 
but  they  can  be  resorted  to  for  the  purpose  of  ascertaining 
the  general  object  of  the  legislation  proposed,  and  the  mis- 
chiefs sought  to  be  remedied.  Besides,  we  cannot  shut  our 
eyes  to  matters  of  public  notoriety  and  general  cognizance. 
When  we  take  our  seats  on  the  bench  we  are  not  struck 
with  blindness,  and  forbidden  to  know  as  judges  what  we 
see  as  men;  and  where  an  ordinance,  though  general  in  its 
terms,  only  operates  upon  a  special  race,  sect  or  class,  it 
being  universally  understood  that  it  is  to  be  enforced  only 
against  that  race,  sect  or  class,  we  may  justly  conclude  that 
it  was  the  intention  of  the  body  adopting  it  that  it  should 
only  have  such  operation,  and  treat  it  accordingly.  We  may 
take  notice  of  the  limitation  given  to  the  general  terms  of 
an  ordinance  by  its  practical  construction  as  a  fact  in  its 
history,  as  we  do  in  some  cases  that  a  law  has  practically 
become  obsolete.  If  this  were  not  so  the  most  important 
provisions  of  the  Constitution,  intended  for  the  security  of 
personal  rights,  would,  by  the  general  terms  of  an  enact- 
ment, often  be  evaded  and  practically  annulled.  (Brown  vs. 


10  OPINION. 

Piper,  1  Otto.,  42;  Ohio  Loan  and  Trust  Co.  vs.  Debolt, 
16  How.  435.)  The  complaint  in  this  case  shows  that 
the  ordinance  acts  with  special  severity  upon  Chinese  prison- 
ers, inflicting  upon  them  suffering  altogether  disproportionate 
to  what  would  be  endured  by  other  prisoners  if  enforced 
against  them.  Upon  the  Chinese  prisoners  its  enforcement 
operates  as  "  a  cruel  and  unusual  punishment." 

Many  illustrations  might  be  given  where  ordinances, 
general  in  their  terms,  would  operate  only  upon  a  special 
class,  or  upon  a  class,  with  exceptions!!!  severity,  and 
thus  incur  the  odium  and  be  subject  to  the  legal  objection  of 
intended  hostile  legislation  against  them.  We  have,  for  in- 
stance, in  our  community  a  large  number  of  Jews.  They 
are  a  highly  intellectual  race,  and  are  generally  obedient  to 
the  laws  of  the  country.  But,  as  is  well  known,  they  have 
peculiar  opinions  with  respect  to  the  use  of  certain  articles  of 
food,  which  they  cannot  be  forced  to  disregard  without  ex- 
treme pain  and  suffering.  They  look,  for  example,  upon  the 
eating  of  pork  with  loathing.  It  is  an  offense  against  their 
religion,  and  is  associated  in  their  minds  with  uncleanness 
and  impurity.  Now,  if  they  should,  in  some  quarter  of  the 
city,  overcrowd  their  dwellings,  and  thus  become  amenable, 
like  the  Chinese,  to  the  act  concerning  lodging-houses  and 
sleeping-apartments,  an  ordinance  of  the  Supervisors  requir- 
ing that  all  prisoners  confined  in  the  county  jail  should  be 
fed  on  pork,  would  be  seen  by  every  one  to  be  leveled  at 
them;  and,  notwithstanding  its  general  terms,  would  be  re- 
garded as  a  special  law  in  its  purpose  and  operation. 

During  various  periods  of  English  history,  legislation, 
general  in  its  character,  has  often  been  enacted  with  the 
avowed  purpose  of  imposing  special  burdens  and  restrictions 
upon  Catholics;  but  that  legislation  has  since  been  regarded 
as  not  less  odious  and  obnoxious  to  animadversion  than  if 
the  persons  at  whom  it  was  aimed  had  been  particularly 
designated. 

But,  in  our  country,  hostile  and  discriminating  legislation 
by  a  State  against  persons  of  any  class,  sect,  creed  or  nation, 
in  whatever  form  it  may  be  expressed,  is  forbidden  by  the 
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fourteenth  amendment  of  the  Constitution.  That  amend- 
ment in  its  first  section  declares  who  are  citizens  of  the 
United  States,  and  then  enacts  that  no  State  shall  make  or 
enforce  any  law  which  shall  abridge  their  privileges  and  im- 
munities. It  further  declares  that  no  State  shall  deprive  any 
person  (dropping  the  distinctive  term  citizen)  of  life,  liberty, 
or  property,  without  due  process  of  law,  nor  deny  to  any 
person  the  equal  protection  of  the  laws.  This  inhibition 
upon  the  State  applies  to  all  the  instrumentalities  and 
agencies  employed  in  the  administration  of  its  government; 
to  its  executive,  legislative  and  judicial  departments;  and  to 
the  subordinate  legislative  bodies  of  counties  and  cities. 
And  the  equality  of  protection  thus  assured  to  every  one 
whilst  within  the  United  States,  from  whatever  country  he 
may  have  come,  or  of  whatever  race  or  color  he  may  be,  im- 
plies not  only  that  the  Courts  of  the  country  shall  be  open 
to  him  on  the  same  terms  as  to  all  others  for  the  security  of 
his  person  or  property,  the  prevention  or  redress  of  wrongs, 
and  the  enforcement  of  contracts;  but  that  no  charges  or 
burdens  shall  be  ]aid  upon  him  which  are  not  equally  borne 
by  others,  and  that  in  the  administration  of  criminal  justice 
he  shall  suffer  for  his  offenses  no  greater  or  different  punish- 
ment. 

Since  the  adoption  of  the  fourteenth  amendment,  Congress 
has  legislated  for  the  purpose  of  carrying  out  its  provisions 
in  accordance  with  these  views.  The  Kevised  Statutes  re- 
enacting  provisions  of  law  passed  in  1870,  declare  that  "  all 
persons  within  the  jurisdiction  of  the  United  States  shall 
have  the  same  right  in  every  State  and  Territory  to  make  and 
enforce  contracts,  to  sue,  be  parties,  give  evidence,  and  to 
the  full  and  equal  benefit  of  all  laws  and  proceedings  for  the 
security  of  persons'  and  property  as  is  enjoyed  by  white 
citizens,  and  shall  be  subject  to  like  punishment,  pains, 
penalties,  taxes,  licenses,  and  exactions  of  every  kind,  and 
to  no  other ."  (Sec.  1977.)  They  also  declare,  that  "  every 
person  who,  under  color  of  any  statute,  ordinance,  regula- 
tion, custom  or  usage,  of  any  State  or  Territory,  subjects,  or 
causes  to  be  subjected,  any  citizen  of  the  United  States,  or 
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other  person  within  the  jurisdiction  thereof,  to  the  depriva- 
tion of  any  rights,  privileges,  or  immunities  secured  by  the 
constitution  and  laws,  shall  be  liable  to  the  party  injured  in 
an  action  at  law,  suit  in  equity,  or  other  proper  proceeding 
for  redress."  (Sec.  1979.) 

It  is  certainly  something  in  which  a  citizen  of  the  United 
States  may  feel  a  generous  pride  that  the  government  of  his 
country  extends  protection  to  all  persons  within  its  jurisdic- 
tion; and  that  every  blow  aimed  at  any  of  them,  however 
humble,  come  from  what  quarter  it  may,  is  "caught  upon 
the  broad  shield  of  our  blessed  Constitution  and  our  equal 
laws."* 

We  are  aware  of  the  general  feeling — amounting  to  posi- 
tive hostility — prevailing  in  California  against  the  Chinese, 
which  would  prevent  their  further  immigration  hither,  and 
expel  from  the  State  those  already  here.  Their  dissimilarity 
in  physical  characteristics,  in  language,  manners,  and  re- 
ligion would  seem,  from  past  experience,  to  prevent  the  pos- 
sibility of  their  assimilation  with  our  people.  And  thought- 
ful persons,  looking  at  the  millions  which  crowd  the  opposite 
shores  of  the  Pacific,  and  the  possibility  at  no  distant  day 
of  their  pouring  over  in  vast  hordes  among  us,  giving  rise  to 
fierce  antagonisms  of  race,  hope  that  some  way  may  be  de- 
vised to  prevent  their  further  immigration.  "We  feel  the 
force  and  importance  of  these  considerations;  but  the  remedy 
for  the  apprehended  evil  is  to  be  sought  from  the  general 
government,  where,  except  in  certain  special  cases,  all  power 
over  the  subject  lies.  To  that  government  belong  exclusively 
the  treaty-making  power,  and  the  power  to  regulate  com- 
merce with  foreign  nations,  which  includes  intercourse  as 
well  as  traffic,  and,  with  the  exceptions  presently  mentioned, 
the  power  to  prescribe  the  conditions  of  immigration  or 
importation  of  persons.  The  State  in  these  particulars, 
with  those  exceptions,  is  powerless,  and  nothing  is 
gained  by  the  attempted  assertion  of  a  control  which  can 
never  be  admitted.  The  State  may  exclude  from  its  limits 
paupers  and  convicts  of  other  countries,  persons  incurably 

*  Jtldge  Black's  argument  in  the  Fossat  case,  2  Wallace,  p.  703. 
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diseased,  and  others  likely  to  become  a  burden  upon  its 
resources.  It  may  perhaps  also  exclude  persons  whose 
presence  would  be  dangerous  to  its  established  institutions. 
But  there  its  power  ends.  Whatever  is  done  by  way  of  ex- 
clusion beyond  this  must  come  from  the  general  government. 
That  government  alone  can  determine  what  aliens  shall  be 
permitted  to  land  within  the  United  States,  aud  upon  what 
conditions  they  shall  be  permitted  to  remain;  whether  they 
shall  be  restricted  in  business  transactions  to  such  as  apper- 
tain to  foreign  commerce,  as  is  practically  the  case  with  our 
people  in  China,  or  whether  they  shall  be  allowed  to  engage 
in  all  pursuits  equally  with  citizens.  For  restrictions  neces- 
sary or  desirable  in  these  matters,  the  appeal  must  be  made 
to  the  general  government;  and  it  is  not  believed  that  the 
appeal  will  ultimately  be  disregarded.  Be  that  as  it  may, 
nothing  can  be  accomplished  in  that  direction  by  hostile  and 
spiteful  legislation  on  the  part  of  the  State,  or  of  its  mu- 
nicipal bodies,  like  the  ordinance  in  question — legislation 
which  is  unworthy  of  a  brave  and  manlv  people.  Against 
such  legislation  it  will  always  be  the  duty  of  the  judiciary 
to  declare  and  enforce  the  paramount  law  of  the  nation. 

The  plaintiff  must  have  judgment  on  the  demurrer  to  the 
defendant's  plea  of  justification;  and  it  is  so  ordered. 

FIELD, 

Presiding  Justice. 
SAWYER, 

Circuit  Judge. 

San  Francisco,  July  7th,  1879. 

NOTE. — In  re  Ah  Fong,  reported  in  3d  Sawyer,  the  Circuit  Court  of  the 
United  States,  referring  to  the  police  power  of  the  State,  under  which  it  was 
claimed  that  the  State  could  exclude  certain  classes  of  persons  from  its  lim- 
its, said: 

•'  It  is  undoubtedly  true,  that  the  police  power  of  the  State  extends  to  all 
matters  relating  to  the  internal  government  of  the  State,  and  the  admin- 
istration of  its  laws,  which  have  not  been  surrendered  to  the  general 
Government;  and  embraces  regulations  affecting  the  health,  good  order, 
morals,  peace  and  safety  of  society.  Under  this  power  all  sorts  of  restrictions 
and  burdens  may  be  imposed,  having  for  their  object  the  advancement  of  the 
welfare  of  the  people  of  the  State,  and  when  these  are  not  in  conflict  with 
established  principles,  or  any  constitutional  prohibition,  their  validity  cannot 
be  questioned. 
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"  It  is  equally  true,  that  the  police  power  of  the  State  may  be  exercised  by 
precautionary  measures  against  the  increase  of  crime  or  pauperism,  or  the 
spread  of  infectious  diseases  from  persons  coming  from  other  countries;  that 
the  State  may  entirely  exclude  convicts,  lepers,  and  persons  afflicted  with 
incurable  disease;  may  refuse  admission  to  paupers,  idiots,  lunatics  and 
others,  who  from  physical  causes  are  likely  to  become  a  charge  upon  the 
public,  until  security  is  afforded  that  they  will  not  become  such  a  charge;  and 
may  isolate  the  temporarily  diseased  until  the  danger  of  contagion  is  gone. 
The  legality  of  precautionary  measures  of  this  kind  has  never  been  doubted. 
The  right  of  the  State  in  this  respect  has  its  foundation,  as  observed  by  Mr. 
Justice  GKIER,  in  The  Passenger  cases,  lin  the  sacred  law  of  self-defense, 
which  no  power  granted  to  Congress  can  restrain  or  annul.' 

' '  But  the  extent  of  the  power  of  the  State  to  exclude  a  foreigner  from  its 
territory  is  limited  by  the  right  in  which  it  has  its  origin,  the  right  of  self- 
defense.  Whatever  outside  of  the  legitimate  exercise  of  this  right  affects  the 
intercourse  of  foreigners  with  our  people,  their  immigration  to  this  country, 
and  residence  therein,  is  exclusively  within  the  jurisdiction  of  the  general 
Government,  and  is  not  subject  to  State  control  or  interference."  (P.  151.) 

In  Chy  Lung  vs.  Freeman,  reported  in  2d  Otto,  the  Supreme  Court  of  the 
United  States,  ref ening  to  the  same  subject,  said: 

"We  are  not  called  upon  by  this  statute  (a  statute  of  California)  to  decide 
for  or  against  the  right  of  a  State,  in  the  absence  of  legislation  by  Congress, 
to  protect  herself,  by  necessary  and  proper  laws,  against  paupers  and  con- 
victed criminals  from  abroad;  nor  to  lay  down  the  definite  limit  of  such  right, 
if  it  exist.  Such  a  right  can  only  arise  from  a  vital  necessity  for  its  exercise, 
and  cannot  be  carried  begond  the  scope  of  that  necessity."  (P.  280.) 

In  Railroad  Co.  vs.  Husen,  reported  in  5th  Otto,  the  Supreme  Court  of  the 
United  States,  referring  further  to  this  subject,  said : 

"  It  may  also  be  admitted,  that  the  police  power  of  a  State  justifies 
the  adoption  of  precautionary  measures  against  social  evils.  Under  itr 
a  State  may  legislate  to  prevent  the  spread  of  crime,  or  pauperism, 
or  disturbance  of  the  peace.  It  may  exclude  from  its  limits  convicts, 
paupers,  idiots  and  lunatics,  and  persons  likely  to  become  a  public  charge,  as 
well  as  persons  afflicted  by  contagious  or  infectious  diseases;  a  right  founded, 
as  intimated  in  The  Passenger  cases,  (7  How.,  283,)  by  Mr.  Justice  GBIEE,  in 
the  sacred  law  of  self -defense.  (  Vide,  3  Sawyer  152.)  The  same  principle, 
it  may  also  be  conceded,  would  justify  the  exclusion  of  property,  dangerous 
to  the  property  of  citizens  of  the  State:  for  example,  animals  having  con- 
tagious or  infectious  diseases.  All  these  exertions  of  power,  are  in  immediate 
connection  with  the  protection  of  persons  and  property  against  noxious  acts 
of  other  persons;  or  such  a  use  of  property  as  is  injurious  to  the  property  of 
others.  They  are  self -defensive."  (P.  471.) 
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History  of  the  legislation  of  the  Supervisors  of  the  city  and 
county  of  San  Francisco  against  tlie  Chinese,  culminating 
in  the  passage  of  the  present  ordinance  generally  knoivn  as 
the  "  Queue  Cutting  Ordinance"  compiled  by  one  of  the 
counsel  in  the  above  case  from  the  records  of  the  Super- 
visors and  the  newspapers  of  the  city. 

An  ordinance  of  the  city  and  county  of  San  Francisco 
"regulating  lodging-houses,"  was  passed  July  29th,  1870. 
Section  one  required  that  every  house,  room,  etc.,  except 
prisons,  etc.,  occupied  as  a  lodging,  etc.,  in  which  persons 
lived  or  slept,  should  contain  within  the  walls  of  such  house, 
room,  or  apartment,  at  least  five  hundred  cubic  feet  for  each 
adult  person  dwelling  or  sleeping  therein;  and  that  any  owner 
or  tenant  of  any  house,  room  or  apartment,  who  should  lodge, 
or  permit  to  be  lodged  in  such  room  or  apartment,  more  than 
one  person  to  each  five  hundred  cubic  feet  of  air  in  such 
room,  house,  or  apartment,  should  be  deemed  guilty  of  a 
misdemeanor,  and  for  every  offense  should  be  fined  not  less 
than  ten,  nor  more  than  five  hundred  dollars,  or  imprisoned 
in  the  city  prison  not  less  than  five  days,  nor  more  than  three 
months;  or  both  such  fine  and  imprisonment. 

Section  2  imposed  the  same  penalty  on  each  occupant. 
Section  3  required  the  Chief  of  Police  to  detail  an  officer 
"  to  examine  into  and  arrest." 

In  May,  1873,  a  number  of  Chinese  were  arrested  under 
this  ordinance;  accounts  of  which,  and  of  the  action  of  the 
Police  Court  thereon,  were  published  in  the  San  Francisco 
Evening  Bulletin,  a  leading  paper  of  large  circulation,  in  its 
issues  of  May  20th,  21st  and  22d,  1873,  extracts  from  which 
are  given  below: 

[Bulletin,  May  20,  1873.] 
CHINESE    LODGING    HOUSES — INTERESTING  TEST   CASE   INSTITUTED. 

' '  One  of  the  sanitary  provisions  of  the  City  Code  requires 
that  every  person  shall  have  five  hundred  cubic  feet  of  air 
in  the  room  he  or  she  occupies  as  a  sleeping  apartment.  It 
is  notorious  that  this  ordinance  is  utterly  disregarded 
in  the  Chinese  quarters;  where  the  lodging-houses  are 
more  densely  crowded  than  the  steerage  of  an  emigrant 
ship;  and  it  is  determined  to  test  its  validity  as  ap- 
plicable to  our  Chinese  population."  Then  follows  an  account 
of  the  arrest  and  incarceration  of  45  Chinese. 
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[Bulletin,  May  21,  1873.] 
Sanitary  Precautions. 

CHINAMEN    FINED    FOB    OCCUPYING    LESS   SPACE    THAN    THE    LAW 

ALLOWS. 

"  The  police  authorities  having  raked  up  an  ordinance  which 
requires  that  each  and  every  dweller  in  the  city  shall  be  ac- 
corded 500  cubic  feet  of  clear  atmosphere  in  his  or  her  sleep- 
ing apartment,  the  officers  are  enabled  to  find  sufficient  to 
keep  themselves  busy  for  the  next  six  months  in  stirring  up 
the  Chinese  lodging  dens.  *  *  *  *  In  their  first  raid 
on  Monday  night,  the  police  hauled  fifty-one  lodgers  out  of  a 
basement  on  Jackson  street,  having  about  the  same  capacity 
as  the  forecastle  of  a  coaster.  The  whole  rabble  were  brought 
before  the  Police  Court  yesterday  morning,  and  convicted  of 
violating  the  ordinance  in  question.  In  order  to  relieve  an 
over-crowded  condition  of  the  cells  for  new-comers,  they 
were  ordered  for  sentence  at  six  o'clock  the  same  evening, 
when  a  fine  of  $10  was  inflicted  on  each.  The  action  has 
caused  great  consternation  in  the  Chinese  quarters,  and 
if  persisted  in,  the  Chinese  population  will  spread  out 
like  oil  upon  the  troubled  waters,  and  probably,  the  com- 
panies may  be  compelled  to  lease  the  remainder  of  the  city 
for  the  accommodation  of  the  rapidly-increasing  Mongol 
element. 

Meanwhile,  the  police  are  earnestly  engaged  in  mathemat- 
ical calculations,  with  plans  and  diagrams,  to  determine  about 
the  precise  space  a  Chinaman  requires  to  occupy  while  in  the 
flesh." 

[Bulletin,  May  22,  1873. 1 
CHINESE   OBSTINACY. 

"  The  Mongols  have  determined  upon  the  policy  of  worry- 
ing the  authorities  in  their  attempt  to  enforce  the  ordinance 
prohibiting  the  unwholesome  crowding  of  lodging  houses,  in 
the  hope  of  rendering  the  effort  futile. 

"The  large  gang  brought  up  and  fined  on  Tuesday,  with  the 
reinforcements  to-day,  have  completely  filled  the  prison  ac- 
commodations. And  if  the  crusade  is  continued,  the  cattle 
pound,  or  some  other  spacious  inclosure,  will  have  to  be  utilized 
for  their  confinement.  A  few  were  inclined  to  pay  the  fines 
imposed,  but  were  prevented  from  doing  so  by  the  commands 
of  the  leading  men  in  the  Chinese  quarter,  who  declared,  in 
substance,  that  they  would  make  the  city  sick  of  prosecuting 
and  maintaining  Chinamen  in  prison,  under  this  ordinance." 
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There  was  a  good  deal  of  difficulty  in  enforcing  this  or- 
dinance, on  account  of  the  number  of  Chinese  who  violated 
it,  and  their  omission  to  pay  the  lines  imposed.  They  were 
arrested  in  great  numbers,  and  packed  in  cells  where  they 
had  not  100  cubic  feet  of  air  to  the  person.  They  over-crowded 
the  jails,  and  it  was  thought  necessary  by  the  authorities  of 
the  city  to  adopt  a  policy  which  would  compel  the  Chinese 
to  pay  their  fines.  Accordingly,  on  the  25th  May,  1873,  three 
ordinances  were  introduced  in  the  Board,  one  of  which  was 
specially  directed  to  this  object.  They  were  as  follows : 

Order  No. ,  to  provide  for  certain  regulations  regard- 
ing prisoners  under  sentence  in  the  county  jail  of  the  city 
and  county  of  San  Francisco. 

The  people  of  the  city  and  county  of  San  Francisco  do 
ordain  as  follows : 

Section  1.  Each  and  every  male  prisoner  incarcerated  or 
imprisoned  in  the  county  jail  of  the  city  and  county  of  San 
Francisco  under  and  pursuant  to  a  judgment  or  conviction 
had  by  the  Police  Court  of  the  city  and  county  of  San  Fran- 
cisco, shall,  immediately  upon  their  arrival  at  said  county 
jail,  under  and  pursuant  to  a  judgment  or  sentence  as  afore- 
said, have  the  hair  of  their  head  cut  or  clipped  to  a  uniform 
length  of  one  inch  from  the  scalp  thereof. 

Section  2.  It  shall  be  the  duty  of  the  head  jailer  of  said 
county  jail  to  enforce  the  provisions  of  this  order. 

Order  No. ,  regulating  the  removal  of  the  remains  of 

deceased  persons  from  cemeteries  within  the  limits  of  the 
city  and  county  of  San  Francisco. 

The  people  of  the  city  and  county  of  San  Francisco  do  or- 
dain as  follows : 

Section  1.  No  person,  or  persons,  shall  remove,  or  cause  to 
be  removed,  from  any  cemetery  or  graveyard  within  the 
limits  of  this  city  and  county,  the  remains  of  any  deceased 
person,  or  persons,  there  placed  or  deposited,  without  the 
written  permit  of  the  Coroner  of  this  city  and  county,  allow- 
ing and  permitting  such  removal  being  first  had  and  obtained. 

Section  2.  Any  and  every  person,  or  persons,  violating  the 
provisions  of  Section  one  of  this  order,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined  a 
sum  not  less  than  one  hundred,  nor  more  than  five  hundred 
dollars. 

Order  No. ,  Amendatory   of  Subdivision  25,   of  Sec. 
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9,  of  Chapter  VIII,  of  Order  No.  697,  regulating  licenses  for 
keepers  of  laundries  and  laundry  offices : 

The  people  of  the  city  and  county  of  San  Francisco  do  or- 
dain as  follows : 

Section  1.  Subdivision  25,  of  Section  9,  of  Chapter  VIII, 
of  Order  No.  697,  is  hereby  amended  so  as  to  read  as  follows: 

For  keepers  of  laundries,  or  laundry  offices,  or  wash-houses, 
the  sum  of  fifteen  ($15)  dollars  per  quarter  for  each  and 
every  man  and  male  minor  employed  or  engaged  or  connected 
with  such  laundry,  or  laundry  office,  or  wash-house,  including 
the  proprietor  or  proprietors,  owner  or  owners,  manager  or 
managers,  agent  or  agents  thereof. 

The  introduction  of  these  ordinances  led  to  an  exciting  de- 
bate, which  is  reported  in  the  Bulletin  of  May  27th,  1873, 
from  which  we  extract  as  follows : 

"  THE  CHINESE  PUZZLE. 

"  Proposed  local  legislation  to  check  immigration  from  China — 
Interesting  debate  in  the  Board  of  Supervisors  last  night. 

"It  is  generally  known  *  *  *  *  that  to  deprive  a 
Chinaman  of  his  queue  is  to  humiliate  him  as  deeply  as  is 
possible. 

•'It  is  also  very  generally  known,  that  the  bones  of  no 
Chinamen  are  permitted  to  remain  in  a  foreign  land,  and 
that  all  Chinese,  before  leaving  their  country,  feel  assured 
that,  after  death,  no  matter  where  they  die,  their  bones  will 
be  taken  back  to  mingle  with  their  native  sod. 

1 '  So  strict  are  all  Chinese  on  these  two  points,  that  it  is  be- 
lieved, if  they  were  prevented  from  wearing  their  tails  here,  and 
if  after  death  their  bones  were  denied  transportation  to  their 
native  land,  the  immigration  of  this  superstitious  people 
would  be  effectually  stopped,  and  a  reflux  commence  from  our 
shores  to  the  Flowery  kingdom. 

"  Sharing  this  belief,  Supervisor  Goodwin  proposed  at 'the 
meeting  last  night  the  following  ordinances." 

[Then  follow  copies  of  the  said  ordinances.] 

* '  All  of  these  were  passed  to  print,  after  a  few  fervid  re- 
marks from  Mr.  Goodwin." 

Mr.  Story  offered  a  resolution,  preceded  by  a  long  pre- 
amble, proposing  a  pledge  not  to  employ  Chinese  labor, 
*  *  *  and  in  explanation  and  support  of  his  resolution, 
said,  "  that  the  resolutions  adopted  at  the  last  meeting  of  the 
Board,  calling  for  congressional  action  on  the  Chinese  evil, 
would  have  no  effect,  and  he  didn't  believe  any  man  who 
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voted  for  them  thought  they  would.  The  treaty  between 
the  United  States  and  China  was  highly  advantageous  to  our 
government,  and  it  was  not  to  be  supposed  that  it  would  be 
abrogated. 

"  The  Chinese  evil  should  not  be  attacked  from  a  political 
standpoint,  with  a  view  to  making  political  capital.  The 
men  who  have  been  most  eager  to  denounce  Chinamen,  and 
even  to  abuse  them,  are  generally  found  patronizing  and  ac- 
cepting the  patronage  of  Chinamen.  It  is  an  easy  matter  to 
ascertain  the  owners  of  the  real  estate  in  Chinatown,  and  if 
a  list  of  such  owners  should  be  made,  it  would  be  found  that 
most  of  them  are  anti-Coolie  men.  The  hackmen,  and  others 
who  assault  Chinamen,  are  the  first  to  rush  to  the  wharves, 
upon  the  arrival  of  steamers  from  China,  to  make  a  few  dol- 
lars by  transporting  the  immigrants  to  Chinatown. 

"The  opposition  and  denunciation  of  such  men  is  not 
based  upon  principle." 

"The  resolution  offered  by  Mr.  Story  met  the  question 
properly." 

The  Alta  California,  another  leading  journal  of  San  Fran- 
cisco, of  May  27,  1873,  also  contained  an  account  of  these 
proceedings,  which  commences  as  follows : 

PAGAN   ORDINANCES. 

No  more  Pigtails — No  farther  consignment  of  Dead  Celestials  to 
the  Flowery  Kingdom — Proposed  Tax  on  Chinese  Laun- 
dries— A  Practical  Suggestion. 

The  most  important  subject  for  consideration  by  the 
Board  of  Supervisors,  last  evening,  appeared  to  be  the 
Chinese  question.  The  members  felt  ripe  for  the  subject. 
When  the  order  for  motions  and  resolutions  was  reached, 
Supervisor  Goodwin  offered  the  following  ordinance,  which 
will  make  the  sleeping  order  operative. 

[Then  follows  a  copy  of  the  Queue  Cutting  Ordinance.] 

It  was  passed  to  print. 

"  NO  MORE  DEAD  CHINAMEN  FOR  CHINA. 

"Mr.  Goodwin  also  offered  the  following  ordinance,  which 
was  passed  to  print.  Its  object  is  to  prevent  the  shipment  to 
China  of  the  remains  of  deceased  Chinamen. " 

[Then  follows  the  Disinterment  ordinance.] 

"A  BLOW  AT   CHINESE    LAUNDRIES. 

"An  amendment  to  the  order  regulating  municipal  licenses 
was  also  offered  by  Mr.  Goodwin  as  follows :" 
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[Then  follows  a  copy  of  the  Laundry  ordinance.] 

"  Mr.  Kenny  offered  an  amendment  to  the  order  regulating 
licenses  for  keepers  of  laundries  and  laundry  offices,  which 
provides  that  keepers  of  laundries  and  laundry  offices,  who 
employ  no  vehicle  drawn  by  animal  power,  shall  pay  $15  per 
quarter  license.  No  other  change  is  made  in  the  ordinance." 

[The  large  laundries  send  their  washing  home  in  wagons, 
and  pay  $3  per  quarter;  the  Chinese  convey  theirs  in  baskets. 
The  amendment  was  adopted.] 

"  Mr.  Goodwin  supported  his  ordinance  by  saying  that  *  the 
general  Government  had  so  tied  our  hands  by  the  treaty  with 
China,  that  we  must  depend  entirely  upon  local  legislation 
to  discourage  the  immigration  of  Chinese,  who  are  coming  here 
now  at  the  rate  of  two  thousand  a  month.  He  had  no  doubt 
that  the  Coroner  would  do  his  duty,  as  contemplated  by  one 
of  the  ordinances,  and  if  he  failed,  a  gentleman  will  be  elected 
who  will  regard  th^  wishes  of  the  people.' 

[Then  follows  a  report  of  Mr.  Story's  resolution  and  the 
debate  thereon.] 

All  these  ordinances  were  passed  to  print.  The  law  re- 
quires that  such  orders  must  be  printed  in  the  official  jour- 
nal five  days,  with  the  yeas  and  nays,  before  coming  up  for 
final  action. 

On  the  2d  of  June,  1873,  the  Bulletin  had  the  following 
article  on  the  subject  of  one  of  these  ordinances : 

"THE   SUPERVISORS  ON  HAIR  CUTTING. 

.  "  The  Board  of  Supervisors  have  passed  to  print  an  ordi- 
nance requiring  the  cropping  of  the  hair  of  every  person  who 
is  serving  a  term  in  the  jail  under  a  criminal  conviction.  The 
ordinance,  while  it  nominally  makes  no  discrimination  as  to  race 
or  condition,  is  aimed  specially  at  ike  Chinese.  The  enforce- 
ment of  the  Sanitary  ordinance  against  the  over-crowding  of 
Chinese  is  just,  and  ought  to  be  certain.  But  it  should  be 
enforced  lawfully.  The  Chinese  go  to  jail,  in  most  cases, 
rather  than  pay  the  fine.  The  readiness  to  be  fed  and 
lodged  for  a  week  or  more,  at  the  public  expense,  extracts  all 
the  real  penalty  there  is  in  the  Sanitary  law.  Five  hundred 
or  a  thousand  Chinese  going  willingly  to  jail,  and  rather  lik- 
ing the  opportunity  for  free  board  and  lodging,  quite  supe- 
rior to  their  own  miserable  accommodations,  presents  a  new 
phase  of  the  question.  The  judgment  has  no  penalty.  The 
Chinese  who  offend  against  the  ordinance  refuse  to  pay 
the  fine,  but  go  to  jail  and  board  it  out.  The  Supervis- 
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ors,  casting  about  for  some  means  of  relief,  have  hit  upon 
the  plan  of  cropping  the  hair.  White  criminals  would  care 
nothing  about  this,  and  the  ordinance  would  probably  never 
be  enforced  against  them.  The  loss  of  a  pigtail  is  a  great 
calamity  to  the  Chinese.  It  is  his  national  badge  of  honor. 
If  it  is  cut  off,  he  is  maimed.  He  will  not  venture  home 
without  it,  and  becomes  a  fixture  from  very  necessity.  The 
sanitary  regulation  enforced  in  this  way  is  a  kind  of  boomer- 
ang, which  comes  back  with  telling  effect.  Whatever  power 
the  Board  has  to  make  or  enforce  a  penal  ordinance,  is  found 
under  Article  V,  the  74th  Section  of  the  Consolidated  Act. 

The  editor  then  quotes  the  language  of  the  Consolidation 
Act  and  the  16th  and  17th  Sections  of  the  Civil  Eights  Act 
of  May  31st,  1870,  and  comments  as  follows: 

' '  It  might  be  well  for  the  Supervisors  to  read  over  these 
sections  carefully.  It  would  be  a  novel  sight — twelve  Su- 
pervisors marching  up  to  the  Federal  Court  to  answer  to  an 
indictment  for  misdemeanor,  and  then  marching  to  jail  for  a 
year,  with  a  thousand  dollar  blister,  by  way  of  fine,  besides. 

"  Some  other  way  must  be  found  to  enforce  a  sanitary  law 
than  the  one  which  the  Supervisors  have  devised. 

' '  If  Chinamen  insist  on  violating  a  just  sanitary  law,  their 
pigtails  cannot  be  safely  cut  off,  but  they  can  be  made  to 
work  out  their  fines  in  cleaning  the  very  city  which  they  have 
defiled.  And  this  and  other  like  punishments  would  prob- 
ably make  them  respect  the  law." 

On  the  evening  of  June  2d,  two  of  those  ordinances  were 
passed — the  "Queue  Cutting"  and  the  "Laundry"  ordi- 
nances. 

In  the  Bulletin  of  June  3d,  1873,  there  is  a  report  of  the 
proceedings  and  debate,  which  is  as  follows  : 

JOHN   CHINAMAN  AGAIN. 

Another  lively  discussion  on  the  Pigtail  Order  in  the  Board  of 
Supervisors;  the  Order  finally  passed. 

' '  In  the  Board  of  Supervisors  last  night  the  order  passed 
to  print  at  the  last  meeting  for  clipping  the  hair  of  prisoners 
at  the  County  Jail  came  up  for  final  action. 

* '  Mr.  Forbes  moved  that  the  order  be  indefinitely  postponed. 

"Mr.  Shrader  moved  that  the  order  be  finally  passed. 

"Mr.  Goodwin  seconded  the  latter  motion. 

"Mr.  Menzies  suggested  that  the  order  might  be  illegal,  as 
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stated  by  the  Bulletin,  and  thought  it  ought  to  be  referred  to 
the  City  and  County  Attorney  for  his  opinion. 

"Mr.  Forbes  then  spoke  as  follows  :  I  shall  not  be  consid- 
ered inconsistent  in  opposing  the  resolution  before  us.  I 
have  unhesitatingly  opposed  all  the  so-called  anti-Chinese 
resolutions  introduced  at  our  meetings,  because  I  believe 
they  originated  in  a  spirit  and  temper  unconstitutional,  un- 
worthy, reprehensible,  and  are  calculated  to  stir  up  and 
incite  a  certain  class  of  our  population  to  acts  of  violence 
and  bloodshed.  Nations  achieve  greatness  by  magnanimous 
acts,  and  our  own  nation  has  made  its  name  peculiarly 
glorious  by  adopting  that  policy.  Let  us,  as  a  part  of  our 
nation,  consider  this  whole  matter  in  a  spirit  of  liberality 
and  unprejudiced  deliberation  of  which  we  will  not  nave 
cause  to  be  ashamed.  The  whole  letter  and  spirit  of  these 
resolutions  are  illegal,  narrow-minded,  contemptible  and 
utterly  unworthy  the  sanction  of  this  body.  We  ought  not 
to  do  an  illegal  act  by  imposing  unequal  taxation,  which  the 
celebrated  "one  horse"  ordinance  contemplates,  nor  should 
we  permit  ourselves  to  favor  the  passage  of  the  barbarous 
orders,  as  to  queue  cutting  and  disinterments,  which 
breathe  a  spirit  only  worthy  of  savages.  I  pity  the  man 
who  conceived  and  brought  forth  these  remarkable  orders. 

"We  learn,  that  the  question  of  foreign  immigration  has 
been  the  source  of  much  anxiety  to  nations,  'from  the 
earliest  period  of  history.'  Even  in  our  own  land,  and 
within  the  present  century,  agitations  and  excitements 
have  sprung  up  as  to  the  result  of  the  great  influx  of 
Irish  and  German  population.  In  Boston,  that  hotbed 
of  propriety,  it  even  went  so  far  that  upon  a  commis- 
sion being  granted  to  an  Irish  company,  the  Montgom- 
ery Guard,  the  other  companies  of  American  militia 
marched  off  Boston  Common  as  the  Irish  company 
marched  on.  And  then  followed  an  excitement  and  alarm 
as  to  German  immigration,  which  was  just  as  absurd  and 
groundless,  as  time  has  proved,  and  only  good  results  have 
followed  where  evil  was  predicted.  So  has  it  been,  so  will  it 
ever  be.  Our  free  land,  to  her  praise  may  it  be  said,  has 
ever  thrown  wide  the  door  to  immigrants  from  all  nations. 

"  '  A  warm  and  welcome  hearty '  have  all  received,  and 
from  this  has  grown  up  the  wonderful  prosperity  and  pro- 
gress which  fully  challenges  the  admiration  of  the  world. 

' l  The  grand  progressive  battle-cry  of  our  land  has  been 
4  Civil  and  Religious  Liberty.'  It  is  the  key-note  of  our 
Constitution.  People  of  all  nations,  kindred  tribes  and 
tongues,  meet  here  upon  one  grand,  common,  neutral  ground* 
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Our  forefathers  sought,  found  and  established  this  priceless 
boon,  and  its  great  principles  have  been  defended  and  main- 
tained, even  unto  the  shedding  of  blood. 

"  Shall  we  now  turn  our  backs  on  this  center  strength  of 
our  republic  at  the  suggestion  of  some  of  our  members 
who  have  awakened  suddenly  from  'pleasing  dreams  to  a 
prophetic  realization  of  great  dangers  ? '  Can  we,  for  any 
selfish  political  aims  or  aggrandizement,  do  violence  to  our 
consciences  by  undertaking  to  follow  a  false  course  in  regard 
to  '  the  great  right  ?'  Are  we  to  be  governed  by  the  nar- 
row, selfish  aims  and  wishes  of  others  themselves,  or  most 
of  them,  indebted  to  the  enjoyment  of  this  very  right  they 
would  now  destroy  for  all  they  are  and  all  they  have  ? 

"  Shall  we  yield  to  the  sway  of  political  wireworkers,  who, 
if  Chinamen  could  vote,  would  obsequiously  fawn  upon 
them,  as  they  now  do  upon  the  once  despised  and  hated 
negro  ?  Shall  we  follow  the  directions  of  these  debauched 
political  hacks  and  degrade  ourselves  by  taking  their  side 
in  opposition  to  the  grand  principles  which  have  mainly 
contributed  to  make  us  a  great  nation  ?  For  one,  I  do  not 
propose  to  lend  my  aid  or  influence  to  any  such  degrading 
purpose. 

"  For  argument's  sake,  let  us  suppose  these  illegal,  unconsti- 
tutional ordinances  (which  are  also  contrary  to  the  Consti- 
tution of  the  United  States)  are  passed,  enforced,  and 
followed  by  others  still  more  degrading,  which  would  drive 
all  the  Chinese  out  of  this  State  within  sixty  days,  (this 
period  having  been  fixed  as  the  minimum  limit  of  time  for 
this  exodus  by  some  of  our  newspapers,)  what  would  follow? 
I  answer  : 

"First. — All  the  manufacturing  interests  of  our  State  would 
be  seriously  embarrassed,  and  most  of  the  manufactories 
closed. 

"  Second. — The  work  of  building  railroads  would  imme- 
diately come  to  a  stand-still. 

1  'Third. — The  growing  crops  of  California  could  not  be 
gathered. 

"Fourth. — Fully  one  half  of  our  dwellings  in  San  Fran- 
cisco would  be  closed,  and  last,  through  not  least,  I  fear 
some  of  the  members  of  this  Board  would  fail  to  put  in  an 
appearance  at  our  meetings,  for  the  lack  of  clean  shirts. 

"  It  strikes  me,  it  would  be  a  most  lamentable  failure  on  our 
part,  as  a  matter  of  State  policy,  to  drive  away  from  us  this 
force,  be  it  white,  black  or  yellow,  which  is  of  so  much  im- 
portance. 

' '  Nor  do  I  propose  to  make  a  plea  in  favor  of  Chinese  emi- 
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gration,  per  se;  I  do  not  favor  their  coming,  but  they  are 
here — here  under  the  provisions  of  a  treaty,  and  in  common 
with  others,  have  rights;  whatever  these  rights  may  be,  J 
would  maintain  and  respect  them. 

"  I  believe,  that  Congress,  at  our  request,  (a  small  part  of  the 
population  of  California  and  San  Francisco,)  will  not  hastily 
abrogate  the  provisions  of  the  existing  treaty  between  the 
United  States  and  China,  which  is  generally  admitted  to  be 
favorable  to  us  as  a  nation,  and  which  has  only  recently 
been  secured  after  long  years  of  diplomacy  and  at  great 
expense;  it  appears  unreasonable  for  us  to  believe  otherwise. 

"  Mr.  Menzies  replied  warmly  to  Mr.  Forbes.  He  said  the 
latter's  views  were  idealistic,  and  that  there  was  no  common 
sense  in  anything  he  said.  This,  instead  of  being  a  white 
man's  country,  was  getting  to  be  nothing  more  than  a 
province  of  China.  Even,  on  the  ranches,  the  Chinese  are 
driving  away  white  labor.  The  question  is,  are  we  better 
off  with  white  laborers  or  Chinamen  ?  He,  Menzies,  coun- 
seled no  violence  toward  the  Chinese;  but  thought  the  plan 
suggested  by  the  proposed  order  was  a  good  one." 

"  Mr.  Forbes  responded,  that  he  thought  his  remarks  were 
about  as  practical  and  sensible  as  those  of  Mr.  Menzies. 
He  declared  that  he  had  not  favored  the  immigration  of 
Chinese;  but  thought,  that  the  proposed  order  was  un- 
worthy of  an  enlightened  people. 

(Kev.  O.  Gibson  was  allowed  to  read  a  plea  for  the  Chi- 
nese, which  is  omitted.) 

"  Mr.  Shrader  made  some  very  earnest  remarks  in  support 
of  the  proposed  order.  *  *  *  He  declared  that  the 
most  stringent  measures  should  be  taken  to  check  the  in- 
crease of  our  Chinese  population. 

"  Mr.  King  spoke  briefly  in  support  of  the  proposed  order. 
He  said  he  held  up  both  hands  in  favor  of  its  passage. 

"  Mr.  Taylor  said,  if  the  order  was  so  amended  as  to  take 
effect  in  thirty  days  he  would  vote  for  it;  otherwise  not. 

"  Mr.  Story  said  it  was  idle  for  the  Board  to  pass  an  order 
that  on  its  very  face  was  unconstitutional. 

On  motion  of  Mr.  Goodwin,  the  order  was  so  amended  as 
to  make  it  the  duty  of  the  Sheriff,  instead  of  the  head 
Jailer,  to  execute  it. 

The  motion  was  then  put  on  the  motion  to  refer  to  the  City 
and  County  Attorney,  which  was  lost.  The  order  was  then 
finally  passed." 

In  the  Alta  California  of  June  3d,  1873,  appears  a  report 
of  the  same  debate,  which  is  headed : 
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* '  Ihv  pagan  ordinances —  The  hair-cutting  ordinance  discussed — 
/Sound  opinions  of  Supervisor  Forbes — Views  of  Super- 
visor Menzies  and  others — The  Chinese  define  their  po- 
sition-—  The  order  amended  by  making  the  Sheriff  Chi- 
nese hair-dresser,  and  finally  passed — Other  ordinances^ 
and  their  disposal." 

It  is  stated,  that  "they  proved  the  subject  of  a  long  and 
acrimonious  debate.  Mr.  Menzies  moved  that  the  ordi- 
nances be  laid  over  one  week,  and  that  it  be  referred  to  the 
City  and  County  Attorney  for  his  opinion  as  to  its  legality." 

"  This  was  lost,  Mr.  Goodwin  explaining  that  it  was 
drawn  up  by  the  Deputy  City  and  County  Attorney." 

"  Mr.  King,  in  explanation  of  his  vote,  said  the  question  had 
long  occupied  the  attention  of  the  people,  and  he  had  noth- 
ing to  take  back.  He  never  employed  Chinamen,  and  if 
compelled,  would  wash  his  own  shirt  before  one  of  them 
would  do  it.  He  said,  '  if  the  Chinese  respected  the  Sleeping  or- 
dinance, this  one  would  not  be  passed." 

"  Mr.  Story  said,  he  expected  the  members  would  approach 
the  subject  with  dignity,  and  not  cater  to  public  opinion,  so- 
called.  He  thought  men  sent  to  the  county  jail  for  twenty- 
four  hours  should  not  have  their  hair  cut." 

"  Mr.  Taylor  took  the  same  view." 

The  two  ordinances  which  were  passed  were  vetoed  by  the 
Mayor,  Hon.  WILLIAM  ALVOBD.  Following  are  copies  of  his 
veto  messages: 

THE  MESSAGE  VETOING  THE  QUEUE  ORDINANCE. 

MAYOR'S  OFFICE,  ) 

San  Francisco,  June  9,  1873.  j 
To  the  Honorable  the  Board  of  Supervisors: 

Gentlemen:  Order  No.  1097,  "To  provide  for  certain 
regulations  regarding  prisoners  under  sentence  in  the  county 
jail  of  the  city  and  county  of  San  Francisco,"  passed  by  your 
Honorable  Board  on  the  2d  of  June,  1873,  has  been  pre- 
sented to  me  for  my  approval.  After  maturely  considering 
said  order,  I  now  return  the  same  to  your  honorable  body, 
as  I  am  unwilling  to  approve  or  sign  it. 

My  objections  to  said  order  are  the  following: 
1st.  The  manifest  motive  of  said  order  is  to  inflict  upon 
the  persons  of  Chinese,  convicted  of  misdemeanors,  a  pun- 
ishment which,  in  their  estimation,  is  shameful  and  degrad- 
ing. In  my  judgment,  minor  offenses,  which  do  not  belong 
to  the  class  of  crimes  called  "  infamous,"  should  not  be  pun- 
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by  penalties  which  inflict  disgrace  upon  the  person  of 
the  offender. 

2d.  On  the  18th  of  June,  1858,  a  "  Treaty  of  peace,  amity 
and  commerce,  between  the  United  States  and  China,"  was 
concluded  at  Tientsin.  This  treaty  was  ratified  by  the 
United  States  on  December  21st,  1858,  and  was  proclaimed  by 
the  President  of  the  United  States  on  January  26th,  1860. 

The  preamble  of  this  treaty  recites : 

Whereas,  The  United  States  of  America  and  the  Ta  Tsing 
Empire,  desiring  to  maintain  firm,  lasting  and  sincere  friend- 
ship, have  resolved  to  renew,  in  a  manner  clear  and  positive, 
by  means  of  a  treaty  or  general  convention  of  peace,  amity 
and  commerce,  the  rules  which  shall  in  future  be  mutually 
observed  in  the  intercourse  of  their  respective  countries,  etc. 

The  following  are  some  of  the  provisions  of  said  treaty 

Article  1.  There  shall  be,  as  there  always  has  been,  peace 
and  friendship  between  the  United  States  of  America  and 
the  Ta  Tsing  Empire,  and  between  their  people,  respectively. 
They  shall  not  insult  or  oppress  each  other  for  any  trifling 
cause,  so  as  to  produce  an  estrangement  between  them,  etc. 

Article  2.  All  citizens  of  the  United  States  of  America  in 
China,  peaceably  attending  to  their  affairs,  being  placed  on 
a  common  footing  of  amity  and  good-will  with  subjects  of 
China,  shall  receive  and  enjoy  for  themselves,  and  every- 
thing appertaining  to  them,  the  protection  of  the  local  au- 
thorities of  government,  who  shall  defend  them  from  all  insult 
or  injury  of  any  sort.  If  their  dwellings  or  property  be 
threatened  or  attacked  by  mobs,  incendiaries,  or  other  violent 
or  lawless  persons,  the  local  officers,  on  requisition  of  the 
Consul,  shall  immediately  dispatch  a  military  force  to  dis- 
perse the  rioters,  apprehend  the  guilty  individuals,  and  pun- 
ish them  with  the  utmost  rigor  of  the  law,  etc. 

Article  29.  The  principles  of  the  Christian  religion,  as 
professed  by  the  Protestant  and  Eoman  Catholic  churches, 
are  recognized  as  teaching  men  to  do  good,  and  to  do  to 
others  as  they  would  have  others  do  to  them,  etc. 

On  the  28th  day  of  July,  1868,  certain  additional  articles 
to  the  aforesaid  treaty  of  June  18th,  1858,  were  concluded 
between  the  United  States  of  America  and  the  Ta  Tsing  Em- 
pire, which  additional  articles  were  duly  ratified,  and  there- 
after, and  on  the  5th  day  of  February,  1870,  proclaimed  by 
the  President  of  the  United  States. 

The  following  are  some  of  said  additional  articles: 

Article  4.  The  twenty-ninth  article  of  the  treaty  of  the 
18th  day  of  June,  1858,  having  stipulated  for  the  exemption 
of  Christian  citizens  of  the  United  States  and  Chinese  con- 
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verts  from  persecution  in  China  on  account  of  their  faith,  it 
is  further  agreed,  that  citizens  of  the  United  States  in  China,  of 
every  religious  persuasion,  and  Chinese  subjects  in  the  United 
States,  shall  enjoy  entire  liberty  of  conscience,  and  shall  be 
exempt  from  all  disability  or  persecution  on  account  of  their 
religious  faith  or  worship,  in  either  country.  Cemeteries 
for  sepulture  of  the  dead,  of  whatever  nativity  or  nationality, 
shall  be  held  in  respect  and  free  from  disturbance  or  pro- 
fanation. 

Article  5.  The  United  States  of  America  and  the  Em- 
peror of  China  cordially  recognize  the  inherent  and  inalien- 
able right  of  man  to  change  his  home  and  allegiance,  and 
also  the  mutual  advantage  of  the  free  migration  and  emi- 
gration of  their  citizens  and  subjects,  respectively,  from  one 
country  to  the  other,  for  the  purposes  of  curiosity,  of  trade, 
or  as  permanent  residents,  etc. 

Article  6.  Citizens  of  the  United  States,  visiting  or  resid- 
ing in  China,  shall  enjoy  the  same  privileges,  immunities,  or 
exemptions  in  respect  to  travel  or  residence  as  may  there  be 
enjoyed  by  the  citizens  or  subjects  of  the  most  favored 
nation,  and  reciprocally  Chinese  subjects,  visiting  or  revisit- 
ing in  the  United  States,  shall  enjoy  the  same  privileges, 
immunities  and  exemptions  in  respect  to  travel  or  residence, 
as  may  be  enjoyed  by  the  citizens  and  subjects  of  the  most 
favored  nation.  But  nothing  herein  contained  shall  be  held 
to  confer  naturalization  upon  citizens  of  the  United  States  in 
China,  nor  upon  the  subjects  of  China  in  the  United  States. 

Article  7.  Citizens  of  the  United  States  shall  enjoy  all  the 
privileges  of  the  public  educational  institutions  under  the  con- 
trol of  the  government  of  China;  and,  reciprocally,  Chinese 
subjects  shall  enjoy  all  the  privileges  of  the  public  educational 
institutions  under  the  control  of  the  government  of  the 
United  States  which  are  enjoyed  in  the  respective  countries 
by  the  citizens  or  subjects  of  the  most  favored  nation.  The 
citizens  of  the  United  States  may  freely  establish  and  main- 
tain schools  within  the  empire  of  China,  at  those  places 
where  foreigners  are  by  treaty  permitted  to  reside;  and, 
reciprocally,  Chinese  subjects  may  enjoy  the  same  privileges 
and  immunities  in  the  United  States. 

These  treaties  are  the  supreme  law  of  the  land,  and  are  as 
binding  upon  your  honorably  body,  and  upon  myself,  as  an 
express  statute  of  our  own  State  Legislature. 

By  these  treaties  our  Federal  Government  has  pledged 
the  national  faith  to  firm,  lasting  and  sincere  friendship  with 
the  Chinese  Empire;  have  promised  that  the  people  of 
the  United  States  should  not,  for  any  trifling  cause,  insult 
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or  oppress  the  people  of  China;  have  covenanted  that 
Chinese  subjects  in  the  United  States  should  be  exempt 
from  all  disability  or  persecution  .on  account  of  their  re- 
ligious faith;  have  asserted  that  there  is  mutual  advantage 
from  the  free  migration  and  emigration  of  the  citizens  of  the 
two  countries,  (the  United  States  and  China,)  respectively,, 
from  the  one  country  to  the  other,  for  the  purpose  of 
curiosity  or  trade,  or  permanent  residence;  have  solemnly 
engaged  that  Chinese  subjects  residing  in  the  United  States 
should  enjoy  the  same  privileges,  immunities  and  exemptions, 
in  respect  to  travel  or  residence,  as  citizens  of  the  most 
favored  nation;  and  finally,  have  invoked,  in  the  dealings 
with  the  two  nations,  the  Christian  sentiment — "Do  unto 
others  as  you  would  have  them  do  unto  you." 

The  passage  of  such  an  enactment  would,  in  my  judg- 
ment, be  a  clear  and  palpable  violation  of  the  provisions  of 
aforesaid  treaties,  a  breach  of  allegiance  to  the  Federal 
Government,  and  a  manifest  disregard  of  your  and  my  obli- 
gations as  citizens  of  the  United  States  of  America. 

3d.  On  the  31st  of  May,  1870,  the  Congress  of  the 
United  States  passed  an  Act,  generally  called  The  Civil 
Eights  Act,  which  provides  as  follows : 

Section  16.  That  all  persons  within  the  jurisdiction  of  the 
United  States  shall  have  the  same  right  in  every  State  and 
Territory  of  the  United  States  to  make  and  enforce  con- 
tracts, to  sue,  be  parties,  give  evidence,  and  to  the  full  and 
equal  benefit  of  all  laws  and  proceedings  for  the  security  of 
person  and  property  as  is  enjoyed  by  white  citizens,  and 
shall  be  subject  to  like  punishment,  pains,  penalties,  taxes, 
licenses,  and  exactions  of  every  kind,  and  none  other,  any 
law,  statute,  ordinance,  regulation,  or  custom,  to  the  con- 
trary notwithstanding.  No  tax  or  charge  shall  be  imposed 
or  enforced  by  any  State  upon  any  person  immigrating 
thereto  from  a  foreign  country,  which  is  not  equally  im- 
posed and  enforced  upon  every  person  immigrating  to  such 
State  from  any  other  foreign  country,  and  any  law  of  any 
State  in  conflict  with  this  provision  is  hereby  declared  null 
and  void.' 

Section  17.  That  any  person  who,  under  color  of  any 
law,  statute,  ordinance,  regulation,  or  custom,  shall  subject, 
or  cause  to  be  subjected,  any  inhabitant  of  any  State  or 
Territory,  to  the  deprivation  of  any  right  secured  or  pro- 
tected by  the  last  preceding  section  of  this  Act,  or  to 
different  punishment,  pains  or  penalties,  on  account  of  such 
person  being  an  alien,  or  by  reason  of  his  color  or  race, 
than  is  prescribed  for  the  punishment  of  citizens,  shall  be 


APPENDIX.  29 

deemed  guilty  of  misdemeanor,  and,  on  conviction,  shall  be 
punished  by  fine  not  exceeding  one  thousand  dollars,  or  im- 
prisonment not  exceeding  one  year,  or  both,  in  the  discretion 
of  the  Court. 

Section  18.  That  the  act  to  protect  all  persons  in  the 
United  States  in  their  civil  rights,  and  furnish  the  means  of 
their  vindication,  passed  April  nine,  eighteen  hundred  and 
sixty-six,  is  hereby  re-enacted,  and  sections  sixteen  and 
seventeen  thereof  shall  be  enforced,  according  to  the  pro- 
visions of  said  act. 

Considering  your  said  Order  No.  1097,  to  be  of  the 
character,  and  made  for  the  purposes  which  I  have  already 
stated,  it  is,  in  my  judgment,  obnoxious  to  the  foregoing 
provisions  of  the  Civil  Bights  Act,  as  being,  though 
general  in  its  terms,  in  substance  and  effect,  a  special  and 
degrading  punishment,  inflicted  upon  Chinese  residents 
for  slight  offenses,  solely  by  reason  of  their  alienage  and 
race. 

4th.  The  power  of  your  honorable  body  to  prescribe  pen- 
alties is  derived  from  the  74th  section  of  the  Consolidation 
Act,  which  provides  as  follows : 

1 '  Section  74.  The  Board  of  Supervisors  of  the  city  and 
county  of  San  Francisco  shall  have  power,  by  regulation  or 
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Eleventh — To  determine  the*fines,  forfeitures  and  penalties 
that  shall  be  incurred  for  the  breach  of  regulations  estab- 
lished by  the  said  Board  of  Supervisors,  and  also  for  a 
violation  of  the  provisions  of  this  act,  where  no  penalty  is 
affixed  thereto,  or  provided  by  law ;  but  no  penalty  to  be  im- 
posed shall  exceed  the  amount  of  one  thousand  dollars,  or 
six  months'  imprisonment,  or  both." 

The  74th  section  of  the  Consolidation  Act,  in  defining  the 
word  "  penalties,"  as  there  used,  to  include  both  fine  and 
six  months'  imprisonment,  has  given  a  broader  signification 
to  the  word  than  is  usual. 

In  law,  the  term  Penalty  is  usually  applied  to  a  pecuniary 
punishment.  Penalty  is  defined  in  Burril's  Law  Dictionary 
as  "a  pecuniary  punishment,  or  sum  of  money  imposed  by 
statute,  to  be  paid  as  a  punishment  for  the  commission  of  a 
certain  offense." 

This  delegation  of  legislative  authority  to  your  honorable 
body,  especially,  when  it  relates  to  fines,  forfeitures  and  pen- 
alties, must,  according  to  the  ordinary  rules  governing 
statutory  interpretations,  be  strictly  construed. 

The  same  section  which  confers  the  power  in  question, 
also  limits  it:  "No  penalty  to  be  imposed,  shall  exceed  the 
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amount  of  one  thousand  dollars,  or  six   months'   imprison- 
ment, or  both. " 

This  limitation,  in  my  judgment,  not  only  fixes  the  extreme 
amount  of  the  fines  and  imprisonment  which  you  can  impose 
for  a  breach  of  regulations  you  have  established;  but  also 
restricts  you  as  to  the  kind  and  character  of  the  punishment 
which  you  can  inflict. 

Under  this  grant  of  power,  you  cannot  prescribe  whipping 
or  branding,  or  any  other  mode  of  punishment  than  fine  or 
imprisonment,  or  both,  to  the  limited  extent  expressed  in 
said  74th  section. 

The  mode  in  which  your  power  in  this  regard  can  be  exer- 
cised is  defined  by  the  Consolidation  Act,  and  must  be 
strictly  followed,  for  the  mode  is  the  measure  of  your 
power. 

In  my  judgment,  therefore,  you  have  no  power  under  the 
statute  creating  and  defining  your  authority  to  enact  said 
order,  because  it  imposes  a  punishment  not  enumerated  in 
said  statute,  different  in  kind  and  character  from  fine  and 
imprisonment,  and  one  which  is  new,  unusual,  and  to  a 
certain  class  of  our  population  especially  degrading. 

With  respect  to  the  wisdom  and  policy  of  encouraging 
Chinese  immigration,  reasonable  .and  honest  differences  of 
opinion  exist;  but  this  fact  should  not  induce  any  of  us  to  at- 
tempt to  defeat  the  operations  of  the  Federal  Government  in 
reference  to  this  or  any  other  class  of  foreign  immigration. 

The  whole  subject  is  one  especially  and  exclusively  within 
the  jurisdiction  and  control  of  the  general  Government, 
under  and  by  virtue  of  those  powers  which  have  been  sur- 
rendered to  it  by  the  several  States,  and  no  State  (much  less 
a  municipal  corporation  within  a  State)  can  legally  or  justifi- 
ably, or  effectively,  interfere  with  the  national  will  or  policy 
in  this  regard. 

My  attention  has  been  called  to  a  case  in  point,  decided  in 
the  Supreme  Court  of  this  State,  where  it  was  held,  as 
follows : 

In  Lin  Sing  vs.  WasJiburn,  (20  California  Reports,  575,) 
our  State  Supreme  Court  has  said:  "It  has  always  been  the 
policy  of  the  Government  to  encourage  immigration,  and  the 
most  liberal  system  of  laws  has  been  adopted  to  induce 
foreigners  to  come  to  the  country  for  the  purpose  of  settle- 
ment and  traffic.  The  fruits  of  this  system  are  to  be  seen  in 
the  rapid  increase  of  our  population;  the  settlement  and  im- 
provement of  our  fertile  and  extensive  domain;  and  the 
millions  of  wealth  added  year  after  year  to  every  branch  of 
industry  and  trade.  The  results  of  'the  system  demonstrate 
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its  wisdom,  but  whether  wise  or  unwise,  it  is  a  system  which 
the  Government  had  a  right  to  adopt,  and  with  which  no 
State  can  constitutionally  interfere.  The  whole  subject  of 
trade  and  intercourse  has  been  confided  to  the  national  will, 
and  if  a  State  may  so  use  its  reserved  powers  as  to  defeat  the 
operations  of  this  will,  the  Constitution,  instead  of  being  a 
practical  instrument,  is  a  shadow  and  a  myth." 

So  long  as  the  nation,  through  its  Legislature  and  Execu- 
tive departments,  enlarges  its  commerce  by  treaties  with 
Asiatic  countries,  and  to  secure  protection  to  its  own  citizens 
in  those  countries,  pledges  protection  to  their  citizens  in  this 
country,  it  is  the  duty  of  the  Federal  Government,  as  an  hon- 
orable and  Christian  power,  to  maintain  and  enforce  those 
pledges;  and  of  ourselves,  as  just  and  law-abiding  citizens, 
to  fulfill  the  obligations  which  flow  from  them. 

As  Justice  FIELD  has  observed,  in  a  charge  given  by  him 
to  a  Grand  Jury  in  this  district:  "If  public  policy  requires 
that  the  Chinese  should  be  excluded  from  our  shores,  let  the 
general  Government  so  provide  and  declare,  but  until  it  does 
so  provide  and  declare,  they  have  a  perfect  right  to  immi- 
grate to  this  country,  and  whilst  here,  they  are  entitled, 
equally  with  all  others,  to  the  full  protection  of  our  laws." 

I  trust,  that  after  having  considered  the  above  quoted 
laws  and  legal  authorities,  your  honorable  body  will  concur 
with  me  in  the  objections  now  submitted. 

WILLIAM  ALVORD,  Mayor. 

THE  MESSAGE  VETOING  THE  LAUNDRY  ORDINANCE. 

MAYOR'S  OFFICE,  } 

San  Francisco,  June  9,  1873.  ) 
To  the  Honorable  the  Board  of  Supervisors : 

Gentlemen — In  returning  to  your  honorable  body,  Order 
No.  1098,  without  my  signature,  I  desire  to  call  your  at- 
tention to  the  injustice  and  hardship  which  would  be  inflicted 
upon  the  poorer  classes  who  are  engaged  in  the  .laundry 
business,  should  the  ordinance  become  a  law.  Laundries  are 
places,  or  rooms,  where  clothes  are  washed,  and  no  matter 
whom  the  keepers  of  such  places  or  rooms  may  be,  all  will  be 
obliged  to  pay  the  onerous  license  tax  of  $15  per  quarter, 
unless  they  are  able  to  employ  a  vehicle  drawn  by  animal 
power,  .and  in  that  event,  the  license  is  fixed  at  $2  perquarter; 
should  they  be  so  prosperous  as  to  be  able  to  employ  two 
vehicles  drawn  by  animal  power,  then  they  are  to  be  taxed  at 
$4  per  quarter,  which  is  $11  per  quarter  less  than  it  is  pro- 
posed to  tax  the  poor  white  or  colored  woman,  or  others 
carrying  on  the  same  business,  who,  from  poverty,  are  un- 
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able  to  employ  vehicles  drawn  by  animal  power.  The  in- 
equality of  rates  to  be  charged  for  license  is  so  apparent, 
that  I  deem  it  only  necessary  to  call  your  attention  to  the 
fact  to  insure  a  revision  of  the  rates  on  more  equitable 
grounds.  It  is  well  known,  that  there  are  hundreds  of  poor 
women  (many  of  them  have  large  families  to  support,)  who 
gain  their  livelihood  by  washing,  on  whom  this  licence  tax 
would  prove  a  dire  affliction;  therefore,  I  return  the  order 
without  my  approval. 

WILLIAM  ALVOKD,  Mayor. 

On  the  23d  of  June,  an  attempt  to  pass  the  queue-cutting 
ordinance  over  the  veto  of  the  Mayor  failed.  An  account  of 
the  failure  is  found  in  the  Alta  California  of  June  24,  and 
in  the  Bulletin  of  the  same  date. 

[Extracts  from  the  "Alta  California  "  Keport.] 

"  The  Pagan  Orders — A  Grand  Victory  for  the  City — The 
Bobtail  Ordinance  Killed — /Supervisor  Forbes  Pens  a 
Memorial  Epitaph — Mr.  Menzies  Abandons  the  Order  as 
Illegal" 

"The  Pagan  ordinance  introduced  in  the  Board  of  Super- 
isors  five  weeks  ago,  which  was  finally  passed  amid  the  most 
exultant  shouts  of  triumph  from  all  morally  and  nationally 
diseased  quarters  of  the  city,  was  killed  last  evening  by  a 
very  decided  vote.  The  Mayor  vetoed  the  order  which 
damped  the  ardor  of  leprous  enthusiasts,  and  at  the  last 
meeting  of  the  Board  it  was  laid  over  one  week.  Thoughtful 
supervisors  who  voted  for  the  order  when  first  introduced, 
and  on  final  passage  believing  that  it  was  a  simple  jail  or- 
dinance, and  legal,  had  time  to  inquire  and  post  themselves 
as  to  its  purport  and  meaning,  since  the  Mayor's  veto  mes- 
sage was  received,  and  they  found  that  the  position  assumed 
by  those  opposed  to  the  order  was  correct,  they  changed 
their  minds  and  changed  their  votes,  and  the  order  is  now 
finally  and  forever  strangled.  *  *  *  * 


"  The  bobtail  order  came  up  on  the  question  of  sustaining 
the  Mayor's  veto." 

"  Mr.  Goodwin  and  Mr.  Swain  spoke  in  favor  of  the  order. 
Mr.  King  stated  that  since  he  voted  he  had  examined  the 
question  and  found  he  was  wrong,  and  proceeded  to  read  a 
written  speech,  as  follows : 

1  i  The  Chinese  question,  which  has  agitated  the  minds  of  our 
working-classes  for  the  past  four  or  five  years,  and  has  been 
made  a  test  question  with  all  candidates  for  oifice  who  have 


APPENDIX.  Od 

been  interviewed  upon  the  subject  previous  to  the  day  of 
election,  has  at  length  found  its  way  into  the  Board,  in  the 
shape  of  an  ordinance,  which  inflicts  a  penalty  upon  all 
criminals  convicted  in  our  Police  and  Municipal  Courts, 
said  Courts  acting  under  the  Consolidation  Act,  which 
gives  them  limited  powers,  and  I  can  find  no  authority  or 
power  with  this  Board  to  add  to  or  increase  the  penalty  im- 
posed by  them. 

1 1  Section  67,  Article  5th,  says:  'The  powers  of  the 
Supervisors  are  limited.'  The  last  clause  reads  as  follows : 
1  The  powers  of  the  Board  of  Supervisors  are  those  granted 
in  this  act,  and  they  are  prohibitecffrom  exercising  any  other.' 
Therefore,  this  Board  have  no  power  or  authority  to  add  to 
the  penalty  imposed  by  the  Police  Judge. 

"  There  is  another  very  grave  objection  to  this  ordinance. 
It  does  not  apply  to  the  Chinese  alone.  It  covers  all  classes 
of  whatever  nation,  race  or  color,  the  adopted  citizen  and 
the  native  born  American  as  well. 

"Mr.  President,  some  of  us  have  resided  in  this  State 
twenty-four  years  or  more — pioneers  of  '49.  How  many  of 
our  number  have  been  successful  ?  We  can  look  around  us 
and  find  comparatively  few.  How  many  times  has  the  de- 
vouring element  in  one  short  hour  swept  away  our 
possessions  and  left  us  almost  destitute?  How  many  of 
these  discouraged  and  driven  to  desperation  by  the  pressure 
of  hard  times,  have  committed  some  minor  offense  and  been 
consigned  to  the  County  Jail.  Under  this  ordinance  they, 
too,  would  be  subject  to  this  extra  penalty,  and  after  serving 
the  term  of  imprisonment  for  the  crime  of  which  they  were 
convicted,  would  come  forth  again  to  the  world  with  the 
brand  of  Cain  upon  them,  disgraced  and  despised  in  the 
eyes  of  their  former  associates.  You,  Mr.  President,  to- 
day in  your  high  and  exalted  position,  by  some  reverse  of 
fortune,  might  be  reduced  to  penury  and  want,  and  under 
this  wholesale  order  be  made  subject  to  its  penalty,  and 
should  we  pass  this  unlawful  act,  we  would  not  only  be 
amenable  to  the  laws  of  our  State,  but  subject  to  the  per- 
sonal prosecution  by  the  aggrieved  and  afflicted  party.  And 
now,  in  conclusion,  Mr.  President,  as  an  American  citizen, 
I  cannot  vote  for  this  sweeping  and  unauthorized  order, 
which  would  be  in  contravention  of  the  laws  of  the  United 
States,  and  also  of  the  treaty  with  China. 

"  But  there  is  not  a  member  of  this  Board  who  will  do  more 
with  his  means  and  influence  to  advance  the  interest  or  to 
aid  and  improve  the  condition  of  the  working-classes  than 
myself.  To  accomplish  this,  however,  some  other  method 
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must  be  resorted  to  than  that  of  passing  ordinances  con- 
trary to  the  laws  of  the  nation. 

"  This  order  was  introduced,  not  merely  for  the  benefit  of 
the  laboring  classes,  but  it  was  offered  as  one  of  those 
numerous  political  clap-traps  which  make  their  appearance 
upon  the  eve  of  a  very  important  election,  for  the  purpose  of 
making  capital  for  some  aspirant  for  political  favors.  I 
trust  that  the  good  sense  and  judgment  of  the  voters  of  this 
State  will  lead  them  to  look  to  the  h  gher  law,  and  to  seek 
some  other  remedy  whereby  the  existing  evil  can  be  over- 
come. 

"  This  can  only  be  accomplished  by  appealing  to  our 
general  Government  to  so  modify  the  treaty  with  China 
that  this  unprecedented  immigration  may  be  speedily 
checked.  Let  us  not,  then,  resort  to  any  unlawful  act  of 
violence,  for  which  we  would  be  called  to  account,  and 
which  would  thus  bring  disgrace  upon  our  nation. 

MB.    MENZIES   SUPPORTS  THE   MAYOR. 

1 '  Mr.  Menzies  supported  the  veto  in  an  address,  of  which 
the  following  is  the  substance:  I  am  fully  in  accord 
with  the  spirit  of  this  order,  but  it  is  too  general  and  too 
sweeping  in  its  character  to  merit  my  approval.  The  order 
was  gotten  up,  not  for  clap-trap,  as  has  been  stated,  but  be- 
cause the  Chinese  refused  to  respect  our  health  ordinances, 
to  which  they  offered  a  passive  resistance.  They  said  they 
were  prepared  to  lay  in  prison,  rather  than  comply  with  our 
sanitary  regulations,  and  it  was  to  enforce  obedience  to  our 
laws  that  the  order  was  introduced,  f  have  consulted  the 
best  lawyers  of  the  city  on  the  legality  of  the  order,  and 
they  are  all  of  the  opinion  that  it  will  not  hold  water. 
If  it  read  that  any  person  violating  any  sanitary  regu- 
lation, shall  have  his  hair  cut,  it  would  be  valid.  This 
is  really  what  the  order  contemplates.  But  we  must  adopt 
some  other  that  will  be  respected,  and  if  fines  will  not  do, 
then  let  us  add  pains  and  penalties.  The  discussion  has 
wandered  far  away  from  the  facts,  and  some  members  have 
jumped  to  the  conclusion  that  it  is  persecution,  which  is  not 
the  case.  I  hope  a  proper  order  will  pass,  but  this  is  not 
the  one,  and  I  cannot  vote  for  it. 

1 1  Mr.  Shrader,  insisted  that  the  order  was  a  sanitary  regu- 
lation, and  thought  it  strange  that  sanitary  laws  could  not  be 
enforced  here  as  well  as  in  other  cities. 

"  Mr.  Forbes. — I  have  been  induced  to  take  but  one  view  of 
this  question.  It  is  not  a  sanitary  measure.  That  is  a 
plausible  argument,  but  it  will  not  do.  I  do  not  view  it  as 
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a  question  of  Chinese  immigration,  but  as  a  question  of  right, 
and  there  I  stand,  and  will  for  all  time.  It  is  the  question 
of  the  grand  principles  of  the  nation  which  opens  wide  its 
gates  to  the  citizens  of  the  world. 

"The  question,  '  Shall  the  order  pass  notwithstanding  the 
objections  of  the  Mayor '  was  then  put.  The  vote  stood : 
Ayes:  Swain,  Kenny,  McCarthy,  Goodwin,  Shrader,  Bar- 
rett and  Cummins — 7.  Noes:  Menzies,  King,  Forbes, 
Story  and  Taylor — 5. 

"The  order  is  dead." 

The  laundry  ordinance  came  up  at  the  same  time  for 
passage  over  the  Mayor's  veto. 

Mr.  Goodwin  moved  that  it  be  finally  passed. 

' '  Mr.  Forbes  moved  its  indefinite  postponement,  on  the 
ground  that  it  contemplates  an  unequal  and  oppressive  tax." 

' '  Mr.  Menzies  said  that  there  are  a  number  of  white  peo- 
ple in  this  city  who  could  not  afford  to  pay  so  onerous  a  tax 
of  $15.  a  quarter.  The  Chinamen  could,  and  they  ought,  but 
they  are  not  reached  by  this  order,  which  falls  on  all  alike. 
This  is  not  the  proper  order,  but  it  can  be  so  amended  as  to 
Arrive  at  the  same  result.  A  measure  should  be  framed 
which  would  apply  to  this  one  class — the  Chinese."  *  *  *  * 

' '  The  order  was  finally  passed ;  but  in  the  case  of  the 
People  vs.  Soon  Rung,  in  the  County  Court  of  San  Francisco 
County,  it  was  on  the  9th  July,  1874,  declared  invalid  by  the 
Hon.  JOHN  A.  STANLEY,  County  Judge,  on  the  ground  that  it 
was  '  unequal  in  its  operation '  and  dealt  in  '  odious  and  un- 
just discriminations.' ' 

The  Bulletin  of  June  24,  1873,  contains  some  particulars 
which  are  not  mentioned  in  the  Alias  report.  They  are  as  fol- 
lows : 

The  Mayor 's  vetoes  of  the  anti-Chinese  ordinance  came  up 
for  consideration  in  the  Board  of  Supervisors  last  night. 
The  "Pigtail  Order,"  providing  for  cutting  the  hair  from 
the  heads  of  county  jail  prisoners,  was  first  called  up. 

Mr.  Goodwin  read  a  written  speech  in  favor  of  passing  the 
ordinance  over  the  veto.  He  laid  stress  on  the  fact  that  the 
word  Chinese  was  not  mentioned  in  the  order,  and  declared 
that  the  Mayor,  in  stating  that  the  order  contravened  treaty 
rights,  had  perpetrated  a  great  joke.  He  said  that  nine 
tenths  of  the  people  demanded  the  passage  of  the  order. 

Messrs.  Swain  and  Shrader  spoke  to  the  same  effect.  Mr. 
King,  who  was  one  of  those  who  voted  for  the  order  origi- 
nally, also  had  a  written  speech*  He  said  he  had  seen  his 
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error,  and  by  examining  the  Consolidation  Act,  was  convinced 
that  the  Board  had  no  authority  to  pass  the  order. 

He  denounced  the  proposed  legislation  as  political  clap- 
trap. 

Mr.  Menzies  declared  himself  fully  in  accord  with  the 
spirit  of  the  ordinance,  but  after  deliberation,  concluded  that 
it  would  not  hold  water.  He  regretted  that  he  could  not 
vote  for  it. 

Mr.  McCarthy  apologized  for  not  having  a  written  speech, 
stating  that  "  the  fellow  he  bought  of  "  had  been  writing  for 
the  other  side,  and  was  not  in  trim  to  supply  him  with  one 
suited  to  his  notions. 

The  question  was  put,  ' '  Shall  the  order  pass,  notwith- 
standing the  objections  of  the  Mayor  ?" 

Messrs.  Swain,  Kenny,  McCarthy,  Goodwin,  Shrader, 
Barrett  and  Cummins  voted  aye;  Messrs.  Menzies,  King, 
Forbes,  Story  and  Taylor  voted  no.  As  nine  votes  were  re- 
quisite to  override  the  veto,  the  Pigtail  order  was  cut  off  in 
its  bloom. 

Mr.  Forbes  then  offered  the  following,  saying  he  didn't 
know  if  it  would  receive  a  second,  but  he  hoped  it  would. 
He  offered  it  not  because  he  thought  it  would  pass,  but  be- 
cause he  thought  it  ought  to  pass : 

Resolved,  That  the  Clerk  be,  and  he  is,  hereby  authorized 
and  directed  to  expunge  from  the  minutes  of  this  Board 
order  No.  1097,  (the  queue-cutting  ordinance,)  said  order 
being  contrary  to  the  constitutional  laws  of  our  land,  illiberal 
and  unjust,  both  in  letter  and  in  spirit,  and  unworthy  of  a 
place  on  the  records  of  any  civilized  and  enlightened  nation. 

Mr.  Menzies  said  the  resolution  was  an  insult  to  the  intel- 
ligence of  the  Board,  and  entirely  uncalled  for. 

Mr.  Goodwin  moved  to  indefinitely  postpone  it.  Carried; 
Messrs.  Forbes,  Story  and  Taylor  voting  no. 

[Editorial  from  the  "  Alta"  of  June  25,  1873.] 

"  In  this  morning's  issue  of  the  Alta,  we  publish  from  va- 
rious journals,  not  only  in  this  State,  but  elsewhere,  the 
earnest  and  honest  opinions  entertained  and  expressed  by 
men  who  are  free  from  the  local  animus  that  colors  to  a  great 
extent  all  discussions  of  the  Chinese  question  here.  How- 
ever strongly  our  people  may  feel  upon  the  subject  of  Chi- 
nese immigration,  a  sense  of  common  justice  and  honesty 
lies  at  the  base  of  our  national  character,  and  in  these  ex- 
tracts it  finds  expression.  We  commend  the  perusal  of  these 
extracts  to  all  who  desire  to  know  how  the  question  is  viewed 
by  our  fellow-countrymen  elsewhere.  The  universal  com- 
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mendation  of  Mayor  Alvord  for  his  sense  of  right,  and  his 
pluck  in  following  the  dictates  of  his  conscience  in  the  sup- 
port of  law,  however  strongly  he  may  have  felt  the  influences 
that  tended  toward  a  different  course  to  that  pursued  by  him, 
must  be  very  gratifying  to  him. 

"  THE  PAGAN   ORDINANCES. 

"  Public  Opinion  on  Mayor  Alvord' s  Vetoes — His  Action  Every- 
tvhere  Endorsed. 

"  THE    VOICE   OP   THE    PRESS. 

' '  From  the  piles  of  newspapers  among  our  exchanges,  re- 
presenting every  section  of  the  country,  we  make  room  for  a 
few  of  the  many  hearty  endorsements  and  commendations  of 
Mayor  Alvord's  vetoes  of  the  "  Pigtail  "  and  other  or- 
dinances. A  very  small  portion  of  the  whole  would  be  more 
than  our  columns  could  find  room  for. 

ME.    SUPERVISOR  NYE. 
[From  the  New  York  "  Times,"  June  llth  1873.] 

The  spectacle  of  a  company  of  legislators  gathered  together 
to  make  political  capital  by  devising  means  to  insult  and 
oppress  a  friendless  class  of  people,  is  hardly  calculated  to 
inspire  feelings  of  unlimited  admiration.  Such,  however, 
has  been  the  recent  conduct  of  the  Supervisors  of  San 
Francisco.  Mr.  Nye  and  his  colleagues  have  made  a  power- 
ful bid  for  popularity  by  devising  a  number  of  curious  laws 
calculated  to  inflict  grinding  torments  upon  the  resident 
Celestial. 

THE   CHINESE   INVASION. 
[From  the  St.  Louis  "  Republican,"  June  10th.] 

The  San  Francisco  papers  are  still  occasionally  harrowing 
up  the  souls  of  their  readers  by  what  they  call  the  "  Chinese 
Invasion."  They  try  to  make  it  appear  that  Mongolian  labor 
is  gradually  undermining  Caucasian  industry,  and  will 
eventually  wreck  them  upon  the  shoals  of  skill  and  cheap- 
ness. In  their  efforts  to  prove  this  they  put  the  Chinese  in 
the  position  of  the  superior  race,  whether  they  mean  it  or 
not,  and  their  own  population  inferior  in  enterprise,  skill  and 
capacity  to  labor  and  endurance.  The  field  is  open  to  all, 
and  the  Chinaman  enters  it  with  many  disadvantages,  and 
no  advantage  over  the  native,  unless  it  be  his  physical 
and  mental  constitution.  No  one  would  admit  the  lat- 
ter. Now,  since  the  world  is  made  by  the  workers,  if 
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the  Chinese  can  beat  us  at  our  own  work,  they  are  the 
best  world-builders,  and  their  presence  among  us  ought 
to  be  hailed  with  delight.  We  should  not  call  that  an 
invasion  which  brings  such  immediate  blessings.  If 
it  be  an  invasion  of  cheap  labor,  we  should  repel  it  by  doing 
cheaper  and  better  work.  The  Chinese  have  no  franchise 
which  gives  them  a  monopoly  in  any  branch  of  industry. 
What  is  the  matter  with  the  California  workingmen,  that 
they  cannot  successfully  compete  with  them  ?  Why  raise  the 
cry  of  ' '  invasion, "  standing  on  their  native  soil,  with  better 
weapons  in  their  hands  and  freer  hearts  in  their  bosoms  than 
the  invaders  can  have  ?  It  is  all  nonsense,  and  in  the  interests 
of  sloth  and  the  old  ruts  of  trade,  that  ought  to  have  been 
abandoned  long  ago.  We  must  change  our  front  in  the 
battle  of  life  and  progress,  and  instead  of  fighting  the 
Chinese  as  enemies,  must  take  them  along  in  our  ranks,  or 
leave  them  behind  in  our  advance. 

It  is  strange,  if  American  reproduction  in  California 
cannot  more  than  keep  up  with  the  Mongolian  immigration ; 
and  more  than  strange,  if  American  enterprise  and  pluck 
cannot  turn  themselves  to  better  account  than  sitting  down 
in  idleness,  while  the  Chinese  do  all  the  work  and  reap  all 
the  profits. 

JOHN  CHINAMAN  AGAIN. 
[From  the  New  York  "  Tribune,"  June  llth.] 

Mayor  Alvord,  of  San  Francisco,  has  done  a  manly  and 
sensible  thing,  in  refusing  to  approve  two  of  the  infamous 
anti-Chinese  ordinances  lately  passed  by  the  San  Francisco 
Supervisors. 

The  Board  seems  to  be  organized  in  the  interests  of  the 
anti-Chinese  party,  and  it  lately  passed,  by  a  vote  of  seven 
to  three,  an  ordinance  requiring  that  the  hair  of  all  persons 
confined  in  the  county  jail  be  cropped  close  to  the  head.  It 
is  too  late  to  attempt  to  stay  any  tide  of  immigration  by 
special  legislation,  discriminating  against  race  or  color. 
This,  at  least,  is  certain;  what  possible  remedy  for  the  evils 
complained  of  yet  remains,  we  cannot  say.  "Probably,  the 
San  Francisco  Supervisors  consider  they  have  the  right  to 
violate  the  plain  principles  of  republicanism,  as  well  as  the 
spirit  of  the  treaty  between  the  United  States  and  China. 
There  are  twelve  members  of  their  Board,  eight  of  whom 
may  override  the  Mayor's  veto  of  an  ordinance  which  seven 
voted  to  pass.  But  this  is  not  the  way  to  cure  the  Chinese 
evil. 
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VETO   OF   THE   CHINESE   ORDINANCE. 
[From  the  Los  Angeles  "Evening  Express,"  June  13th.] 

The  veto  message  of  Mayor  Alvord  is  a  clear  and  unan- 
swerable argument  against  the  legality  of  the  proposed  legis- 
lation, plainly  showing  that  it  not  only  contravenes  the  pro- 
visions of  the  existing  treaties  between  this  Government  and 
China,  but  is  in  violation  of  Sections  16  a,nd  17  of  the  Act  of 
Congress,  approved  May  31st,  1870,  known  as  the  "Civil 
Eights  Act." 

THE  ANTI-CHINESE  ORDINANCES  VETOED. 
[From  the  Stockton  "Daily  Independent,"  June  llth.] 
Mayor  Alvord  has    vetoed  this   ordinance,    (cutting  the 
hair,)  and  given  his  reasons  for  his  course  in  a  lengthy  and 
able  message.     It  would  appear  that  his  reasoning  would 
be  sufficient  to  convince  all  excepting  those  who  are  wilfully 
blind  of  the  utter  injustice  of  such  enactments. 

THE   CHINESE   QUESTION. 
[From  the  Placerville  "Mountain  Democrat,"  June  14th.] 

The  sounder  side  of  public  opinion  has  about  accepted  the 
conclusion,  that  there  are  only  two  legitimate  methods  for  op- 
posing Chinese  immigration.  One  is,  by  persistently  peti- 
tioning Congress  for  a  modification  of  the  national  treaties 
and  Jaws  which  touch  on  this  subject,  in  which  connection  it 
would  be  wise  to  elect  Representatives  and  Senators  whose 
views  are  in  accord  with  public  opinion  on  this  question ;  the 
other  is,  by  a  combination  for  individual  action. 

THE    "PIGTAIL  ORDINANCE." 

[From  the  Sacramento  "Daily  Bee."] 

The  Board  of  Supervisors  has  no  right  to  enact  penalties 
not  created  by  the  Legislature ;  hence,  a  State  Supreme  Court 
would  declare  the  ordinance  to  be  in  violation  of  the  State 
Constitution. 

THE  MAYOR'S  VETO. 

[From  the  Contra  Costa  "Gazette,"  June  14th.] 

We  are  grateful  to  Mayor  Alvord  for  his  vetoes  of  the 
"Pigtail"  and  "wash-house"  ordinances,  which  will  go  so 
far  toward  relieving  us  from  the  shame  and  reproach  of  a  de- 
liberate breach  of  treaty  obligations,  and  violation  of  the 
principles  of  common  justice  and  humanity. 
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GOOD   TO   IMITATE. 

[From  the  Salt  Lake  "Daily  Journal,"  June  10th.] 
We  commend  to  our  authorities  the  judicious  example  of 
Mayor  Alvord.     It  is  worthy  of  their  deepest  consideration. 

MAYOK  ALVORD'S  VETO. 

[From  the  Santa  Barbara  "Press,"  June   14th.] 

The  Mayor  of  San  Francisco  has  earned  the  applause  of 
the  nation  for  his  manly  and  honorable  action  on  the  Chinese 
question. 

Well  and  bravely  done,  Mayor  Alvord.  The  State  and 
the  nation  will  set  the  seal  of  its  warmest  approbation  upon 
an  act  at  once  so  timely  and  so  manly. 

MAYOR  ALVORD  VETOES  THE  PIGTAIL  ORDINANCE. 
[From  the  San  Jose  "Weekly  Mercury,"  June  12,  1873. J 
The  Mayor  takes  a  sensible  view  of  the  question,   discuss- 
ing   it  upon    higher   grounds   than    the    Supervisors    and 
Chinese  howlers  of  the  city  press  are  capable  of  appreciat- 
ing. 

[Chicago  "  Inter-Ocean,"  June  16.] 

They  have  a  brave  man  for  Mayor  of  San  Francisco.  In- 
fluenced by  the  antipathy  of  the  citizens  to  the  influx  of  so 
many  Chinese,  the  Common  Council  recently  passed  a  num- 
ber of  ordinances,  -the  effect  of  which,  if  enforced,  would  be 
to  stop  immigration,  if  not  to  drive  the  Chinese  population 
from  the  State.  The  Mayor  promptly  vetoed  these  ordi- 
nances. 

[From  the  Oakland  "Daily  Transcript,"  June  11.] 

All  good  citizens  will  sustain  the  Mayor  in  his  rebuke  of 
the  bigoted  Board  of  Supervisors. 

[From  the  Hartford  "Courant,"  June  14.] 

The  Mayor  of  San  Francisco  has  exhibited  commendable 
liberality  in  vetoing  a  recent  ordinance  of  the  Board  of 
Supervisors  of  that  city,  requiring  the  heads  of  Chinese 
prisoners  to  be  shaved  of  their  queues,  and  another  bill 
making  exorbitant  and  unjust  restrictions  upon  Chinese 
laundrymen.  The  city  legislation  has  taken  the  form  of 
persecution,  and  the  action  of  the  Mayor,  it  is  gratifying  to 
know,  meets  the  approbation  of  the  respectable  public  of 
that  city. 

[From  the  Boston   "Journal,"  June  11.] 

The  action   of  Mayor  Alvord  meets   the  approval   of  the 
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great  majority  of  the  public,  including  even  those  opposed  to 
Chinese  immigration,  as  the  attempted  municipal  legislation 
had  taken  the  form  of  persecution. 

[From  the  Albany  "  Evening  Journal,"  June  10.] 

The  action  of  Mayor  Alvord  is  right,  and  we  are  glad  to 
learn  that  it  meets  the  approval  of  the  great  majority  of  the 
San  Francisco  public,  including  even  those  opposed  to 
Chinese  immigration,  as  the, attempted  municipal  legislation 
had  taken  the  form  of  downright  persecution.  The  ordi- 
nance referred  to  would  have  disgraced  a  nation  of  barba- 
rians. 

[From  the  Gold  Hill  -'News,"  June  10.] 

Mayor  Alvord  says,  and  rightly,  that  the  whole  question  of 
Chinese  immigration  is  exclusively  under  the  control  of  the 
general  Government,  and  no  municipal  corporation  has  any 
right  to  interfere  and  prevent  the  carrying  out  of  the  Federal 
policy  relative  to  the  Chinese. 

A  SENSIBLE  MAYOR. 
[From  the  New  York  "  Herald,"  June  14.] 

Our  dispatches  from  San  Francisco  announce  that  the 
Mayor  of  that  city  has  performed  the  sensible  act  of  vetoing 
two  silly  ordinances  recently  passed  by  the  Board  of  Super- 
visors. *  *  *  *  The  Mayor  rebukes  the  Supervisors 
for  putting  needless  indignities  upon  the  Chinese,  and  it 
appears  that  his  course  meets  the  warm  approval  of  the 
greater  number  of  the  citizens  of  San  Francisco.  When 
prejudice  runs  into  persecution,  as  it  seems  to  have  done  in 
California,  it  is  time  for  honest  and  brave  men,  like  Mayor 
Alvord,  to  put  a  check  upon  it. 

[From  the  Washington  "  Chronicle,"  June  14.] 

The  authorities  of  San  Francisco  are  proposing  measures 
of  great  severity  for  the  suppression  of  the  immigration  of 
the  Chinese. 


It  appears  from  the  report  of  the  Chief  of  Police  for  the 
fiscal  year,  1873-4,  that  152  arrests  for  violating  the  Cubic 
Air  ordinance  were  made  in  July,  1873,  and  95  in  August, 
and  no  more  arrests  were  made  during  that  fiscal  year.  It 
can  hardly  be  supposed,  that  there  were  no  violations  of 
the  ordinance,  except  in  these  two  months.  In  the  report  of 
the  Chief  of  Police  for  the  fiscal  year  1874-5,  no  arrests  are 
specified  as  made  for  this  cause.  If  any  were  made,  they 
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are  probably  included  under  the  head  of  "misdemeanors,"  of 
which  there  were  806  arrests  and  529  convictions.  It  is  im- 
possible to  say  how  many  of  these,  if  any,  were  for  violations 
of  this  order,  as  all  violations  of  orders  are  misdemeanors. 
It  is  probable,  however,  that  no  arrests  were  made,  as  in  the 
report  for  the  fiscal  year  1875-6,  I  find  the  offense  stated 
under  a  heading  "Lodging  Law  Violating,"  but  no  arrests 
were  made  until  April,  1876,  which  was  after  the  passage  of 
the  following  Act  of  the  Legislature : 

On  the  3d  April,  1876,  the  Legislature  of  the  State  passed 
an  act  entitled  ' '  An  act  concerning  lodging  houses  and  sleep- 
ing apartments,  within  the  limits  of  incorporated  cities." 
The  first  section  applies  to  landlords  and  lessors.  The 
'  second  section  provides  that  any  person,  or  persons  found 
sleeping  or  lodging;  or  who  hires,  or  uses  for  the  purpose  of 
sleeping  in  any  room  or  apartment,  which  contains  less  than 
five  hundred  (500)  cubic  feet  of  space  in  the  clear  for  each 
pe?son  so  occuping  such  room  or  apartment,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  upon  conviction,  be  pun- 
ished by  a  fine  of  not  less  than  ten  (10),  or  more  than  (50) 
dollars,  or  by  both  such  fine  and  imprisonment. 

The  third  section  requires  the  Chief  of  Police  to  detail  an 
officer  "to  examine  into  any  violation,  and  to  arrest  any 
person  guilty  of  any  such  violation." 

By  section  four,  hospitals,  jails,  etc.,  are  excepted. 

This  act  went  into  effect  immediately. 

Nothing  further  was  done  with  respect  to  cutting  off  the 
queues  of  Chinamen  after  the  veto  of  the  Mayor,  untilJune, 
1876,  when  the  vetoed  ordinance  was  introduced  into  the 
Board  of  Supervisors  as  an  amendment  to  another  ordi- 
nance. It  was  introduced  by  Supervisor  Gibbs.  It  did 
not  elicit  much  debate.  It  was  stated  by  him  and  other 
supervisors,  that  it  was  necessary  to  resort  to  this  mode  of 
treatment,  to  enforce  the  ordinances  by  compelling  the  pay- 
ment of  fines  imposed  upon  the  Chinese,  and  it  was  passed  for 
that  purpose  by  a  vote  of  10  to  2,  on  the  12th  of  June,  1876, 
and  signed  by  the  Mayor,  A.  J.  Bryant,  on  the  14th. 

Mr.  Gibbs,  the  author  of  the  ordinance,  appeared  before 
the  Joint  Special  Committee  of  Congress,  in  response  to 
their  request  for  the  attendance  of  the  officers  of  the 
municipality,  as  one  of  the  supervisors.  In  the  course  of 
his  testimony  he  said  as  follows : 

* '  After  coming  into  the  Board  of  Supervisors,  I  found  our 
jails  were  very  crowded,  indeed.  I  also  found  that  our 
ordinances  were  not  effective.  They  were  not  enforced.  I 
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called  on  the  Chief  of  Police,  and  on  the  different  officers, 
and  asked,  as  the  Mayor  was  very  strenuous  in  endeavoring 
to  enforce  these  ordinances,  why  they  were  not  enforced  ? 
They  told  me  it  would  be  impossible  to  enforce  them;  that 
they  would  have  a  thousand  Chinamen  in  the  jails  if  they 
did ;  that  our  jails  were  overcrowded,  and  that  there  was  a 
large  number  of  Chinamen.  1  went  to  the  different  jails 
and  saw  what  was  going  on,  and  I  saw  it  was  impossible, 
unless  something  was  done;  I  then  drew  up  this  ordinance, 
(the  queue-cutting  ordinance.)  I  made  it  general,  applying 
both  to  whites  and  to  the  Chinese  in  reference  to  it,  and  it 
was  a  sanitary  measure  solely,  applying  to  both  the  whites 
and  to  the  Chinese. 

"  It  had  the  desired  effect.  Then  our  Cubic  Air  ordinance 
was  enforced;  the  laws  against  Chinese  gambling  were  en- 
forced, and  a  large  number  were  brought  up.  They  would 
be  fined  by  the  Police  Court  $10,  for  instance,  or  $20.  The 
fine  was  generally  $10,  and  before  they  would  pay  their  fines 
they  would  go  to  prison  and  serve  five  days  out,  where  they 
had  lodging.  The  Chief  of  Police  informed  me  that  they 
did  not  care  in  winter,  but  would  as  leave  board  it  out;  that 
they  were  accommodated  there  with  better  accommodations 
than  they  had  in  their  own  dwellings,  and  they  were  fed 
there.  This  had  the  effect  of  making  them  pay  their  fines  and 
relieve  our  jails."  (Congressional  Eeport,  pages  201 — 2.) 


I  have  thus  presented,  in  the  language  of  the  Supreme 
Court  of  the  United  States,  (Scott  vs.  Sandford,  19  Howard 
407,)  "  the  Legislation  and  Histories  of  the  Times,"  not  to 
interpret  or  construe  the  words  employed  in  the  ordinance, 
but  to  show  "  the  class  of  persons"  who  were  "  intended  to 
be  included  in  the  general  words  used."  As  the  Supreme 
Court  there  say,  the  public  history  ' '  displays  it  in  a  man- 
ner too  plain  to  be  mistaken."  The  Fourteenth  Amendment 
to  the  Constitution  and  the  Civil  Eights  bill  aim  not  at  the 
language  of  laws  or  measures,  but  at  their  object,  purpose  and 
effect. 

B.  S.  BEOOKS. 

San  Francisco,  June  25,  1879. 
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THE  QUEUE  DECISION. 


MISAPPEEHENSIONS    RESPECTING    IT  CORRECTED    BY  ONE 
OF  THE  COUNSEL  IN  THE  CASE. 


SAN  FRANCISCO,  September  7, 1883. 
EDITOR  OF  THE  POST  : 

The  following  letter  was  handed  to  the  Call  for  publi- 
cation, but  after  detaining  it  for  ten  days  that  paper  de- 
clined to  publish  it.   Will  you  please  insert  it  in  the  Post? 
Very  respectfully, 

J.  E.  McELRATH. 


[From  the  San  Francisco  Call  of  Aug.  16, 1883.] 
CUTTING  OFF  THEIR  QUEUES. 

Notwithstanding  the  decision  of  Justice  Field,  delivered  in  the  United 
States  Circuit  Court  of  California,  that  it  was  unlawful  to  cut  off  the 
queues  of  criminal  Chinamen — though  that  course  is  pursued  toward 
criminal  white  men — the  New  Jersey  authorities  take  a  different  view  of 
the  matter.  Five  of  the  Mongols  were  convicted,  at  Paterson,  of  an  at- 
tempt to  murder  one  of  their  countrymen,  a  laundryman,  because  he 
washed  for  lower  wages  than  is  prescribed  by  the  Chinese  standard,  and 
sentenced  to  one  year  each  in  the  State  Prison.  The  rule  of  the  New 
Jersey  State  Prison,  the  same  as  in  California,  is  to  cut  the  hair  of  all 
convicts  close.  When  the  shears  in  the  hands  of  the  prison  official  were 
raised  to  perform  this  duty  on  the  Chinese  offenders,  they  broke  out  in 
pathetic  lamentations ;  but  the  prison  officer  was  inexorable,  and  their 
queues  had  to  go.  In  this  connection  it  may  be  stated  that  when  a  girl 
is  sent  to  the  House  of  Correction  in  this  city  her  hair  is  cut  close  off, 


the  same  as  that  of  the  male  offenders,  including  Chinamen,  notwith- 
standing Judge  Field's  decision.  It  is  difficult  to  see  why  the  penalty  of 
the  violated  law  should  not  be  visited  the  same  on  Chinamen  as  on  white 
people.  If  to  wear  queues  be  a  part  of  their  religion  and  a  badge  of 
national  honor,  the  argument  might  serve  in  China ;  but  the  laws  of  this 
country  are  passed  without  reference  to  the  Chinese  code,  and  are  en- 
forced with  an  equality  that  knows,  or  should  know,  no  distinction  be- 
tween criminals  on  account  of  complexion  or  race. 


SAN  FRANCISCO,  August  16, 1883. 
The  Editor  of  the  Call: 

I  find  the  above  in  your  paper  of  this  morning.  You 
evidently  suppose  that  Judge  Field  has  decided  that  the 
state  cannot  provide  for  cutting  off  the  queues  of  Chinese 
who  are  convicted  of  criminal  offences,  when  they  are 
sent  to  prison.  Similar  statements  are  frequently  made  by 
other  papers.  Now  I  was  counsel  in  the  celebrated  Queue 
case,  and  let  me  say  to  you  that  Judge  Field  never  de- 
cided anything  that  you  impute  to  him.  For  many  years 
the  Judge  has  declined  to  make  any  correction  of  news- 
paper attacks  upon  himself  or  his  opinions,  however  un- 
true. He  has  not  attempted  to  correct  this  one.  Let  me 
tell  you  what  he  did  decide:  The  cutting  off  the  queues 
of  the  Chinese,  as  ordered  by  an  ordinance  of  the  Board 
of  Supervisors,  was  presented  to  him  in  two  aspects — first, 
as  a  punishment;  second,  as  a  sanitary  measure. 

1.  As  a  punishment ,  the  Judge  held  that  the  Supervisors 
could  not  add  to  that  which  the  state  had  prescribed  for  a 
violation  of  the  cubic  air  law,  which  was  fine  or  imprison- 
ment. The  Supervisors  thought  they  could  add  to  it  the 
cutting  off  of  the  queues,  and  that  that  would  inspire  the 
Chinese  with  such  terror  as  to  induce  them  to  pay  the 
fines  imposed  rather  than  suffer  imprisonment,  which 
would  discharge  the  fine  at  the  rate  of  two  dollars  a  day. 
This  the  Judge  held  could  not  be  done  by  the  Supervisors. 
They  were  not  invested  by  the  Legislature  with  any  such 
power.  The,  Legislature,  could  undoubtedly  have  authorized 
it,  but  had  not  done  so. 


2.  As  a  sanitary  measure,  the  Judge  held  that  under  the 
law  then  existing,  .it  was  not  for  the  Board  of  Supervisors 
to  prescribe  what  regulations  should  be  adopted  for  the 
health  of  the  prisoners  sent  to  jail,  but  for  the  Board  of 
Health.  This  latter  body  alone  could  prescribe  the  neces- 
sary sanitary  measures. 

The  Judge  went  further  and  considered  the  measure  as 
one  directed  especially  against  the  Chinese.  The  whole 
records  of  the  Supervisors,  the  communications  of  the 
Mayor,  and  the  debates  of  the  members,  showed  that  the 
measure  was  intended  solely  for  the  Chinese,  and  not  for 
all  persons.  The  ordinance  directing  it  was  called  the 
Queue  Ordinance.  It  was  not  enforced  against  others.  It 
was  directed  and  enforced  solely  against  the  Chinese. 
Contemporary  history  is  always  admissible  to  show  the 
object  of  legislation.  It  is  only  in  that  way  we  limit  the 
general  terms  used  in  the  legislation  of  the*  South  when 
slavery  existed.  With  statutes  declaring  the  equality  of  all 
men,  slavery  could  not  otherwise  have  existed  for  a  day. 

The  Queue  ordinance,  considered  in  the  light  of  the 
history  attending  its  passage,  was  treated  as  special  legis- 
lation on  the  part  of  the  Supervisors  directed  against  a 
class,  and  as  such  the  Judge  held  it  was  prohibited  by  the 
Fourteenth  Amendment  of  the  Constitution,  declaring 
that  no  State  shall  deny  to  any  one  the  equal  protection  of 
the  laws. 

When,  some  years  previously  to  this  decision,  Mayor 
Alvord  vetoed  an  ordinance  directing  similar  treatment 
of  the  Chinese,  all  the  city  papers,  including  the  Bulletin, 
Alia  and  Call,  and  papers  throughout  the  country,  almost 
without  exception,  approved  of  it  on  the  same  grounds  as 
those  upon  which  Judge  Field  based  his  decision. 

A  law,  though  general  in  its  terms,  which  operates  with 
respect  to  a  practice  inoffensive  in  itself,  with  exceptional 
severity  upon  a  particular  class,  and  is  adopted  especially 
to  reach  them,  when  it  in  no  manner  interferes  with  the 
comfort  or  convenience  of  others,  can  hardly  be  called  a 


law  affording  equal  protection.  A  law  compelling  Jews 
to  eat  pork  would  operate  with  exceptional  cruelty  upon 
a  class,  and  not  the  less  so  because  applied  generally.  The 
queue  of  the  Chinese  is  his  badge  of  honor,  and  the  plead- 
ings in  the  Queue  case  stated  that  its  preservation  was  with 
them  a  religious  duty. 

The  decision  of  Judge  Field  in  no  respect  denies  the 
power  of  the  State  over  criminals,  or  their  discipline  in 
prison,  and  it  is  an  error  to  so  represent  it.  It  has  re- 
ceived, in  an  elaborate  review,  the  commendation  of  Judge 
Cooley,  the  distinguished  writer  on  constitutional  law.  He 
says  that,  "when  the  law  imposes  a  punishment  which  only 
a  certain  class  of  persons,  because  of  peculiar  but  innocent 
habits,  sentiments  or  beliefs,  can  feel,  and  imposes  it  for 
the  avowed  purpose  of  aifecting  this  class,  as  others  are 
not  affected,  it  seems  plain  that  not  only  is  the  equal  pro- 
tection of  the*  laws  denied  to  the  class,  but  that  they  are 
directly  and  purposely  subjected  to  pains  and  penalties 
which  others  of  different  habits,  sentiments  or  beliefs 
are  never  expected  to  feel."  (Am.  Law  Keg.,  Vol.  18, 
page  686.)  Judge  Campbell,  lately  of  the  Supreme  Court 
of  the  United  States,  also  approves  the  decision,  and  so  do 
all  the  present  Judges  of  that  Court. 

I  am  very  respectfully  yours, 

J.   E.    McELRATH. 
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[From  the  San  Francisco  MORNING  CALL,  March  21,  1880.] 


THE  CHINESE  QUESTION. 


VIEWS  OF  JUDGE  FIELD,  OF  THE  UNITED  STATES  SUPREME 

COURT. 


A  LETTER  TO  GENERAL  MILLER. 


A  Response  to  a  Recently  Published  Article  on  the  Absorbing 
Topic — Some  Sound  Principles  Advanced. 


The  March  number  of  the  Californian — the  new  monthly  magazine 
published  in  this  city — contains  a  very  forcible  and  well-written  article 
from  the  pen  of  General  John  F.  Miller,  on  "  Certain  Phases  of  the  Chi- 
nese Question."  It  was  sent  to  Judge  Field,  of  the  Supreme  Court  of 
the  United  States,  by  General  Miller,  who  has  received  in  reply  the  letter 
which  we  publish  below.  Some  of  our  citizens,  learning  from  General 
Miller  the  purport  of  the  letter,  telegraphed  Judge  Field  for  permission 
to  publish  it,  and  obtaining  his  consent  we  are  now  enabled  to  give  it  to 
the  public : 

Hon.  JOHN  F.  MILLER. 

DEAR  SIR:  I  have  much  pleasure  in  acknowledging  the 
receipt  of  the  Californian  for  March,  which  you  were  kind 
enough  to  send  me,  containing  your  article  on  "  Certain 
Phases  of  the  Chinese  Question." 

I  am  glad,  as  a  Californian,  to  see  that  another  effort  is 
being  made  to  resuscitate  the  publication  of  a  monthly 
periodical  in  our  State.  The  first  one  was  commenced,  I 


believe,  by  Mr.  Ewer,  now  an  Episcopal  clergyman  of  dis- 
tinction in  New  York.  The  second  one  was  edited,  I  think, 
for  some  time  by  Bret  Harte,  whose  contributions  to  it 
first  brought  him  into  prominent  notice.  This  new  publi- 
cation contains  several  interesting  arid  instructive  papers, 
and  will,  doubtless,  soon  win  its  way  to  popular  favor. 

Your  article  on  the  Chinese  I  have  read  with  .great 
pleasure,  and  I  heartily  concur  with  you  in  most  of  the 
views  you  express  in  it.  I  have  always  regarded  the  im- 
migration of  the  Chinese  in  large  numbers  into  our  State 
as  a  serious  evil,  and  likely  to  cause  great  injury  to  the 
morals  of  our  people,  as  well  as  to  their  industrial  in- 
terests. ~No  one  who  visits  the  Pacific  Coast  can  fail 
to  perceive  its  injurious  results.  Your  article,  I  ven- 
ture to  say,  will  be  productive  of  much  good,  as  it  is 
temperately  and  dispassionately  written,  truthful  in  its 
statements,  forcible  in  its  argument,  and  statesmanlike  in 
its  suggestions;  and  coming  from  one  who  holds  a  high 
position  with  the  party  in  power,  it  cannot  fail  to  have 
great  weight  with  its  members,  who  desire  to  reach  a  cor- 
rect solution  of  the  Chinese  question.  I  think  that  you 
have  handled  the  subject  so  ably  and  pointedly,  and  in 
such  a  way,  too,  that  you  can  hardly  fail  to  obtain  the  ap- 
proval of  the  more  thoughtful  and  enlightened  on  this 
side  of  the  Continent.  I  agree  with  you  that  it  is  our  duty 
"  to  preserve  this  land  for  our  people  and  their  posterity 
forever;  to  protect  and  defend  American  institutions  and 
republican  government  from  the  Oriental  gangrene.  And 
this  is  the  duty  of  every  American  citizen." 

These  opinions  I  have  long  entertained;  indeed  ever 
since  the  evil  began  to  loom  up  in  its  present  proportions, 
though  I  have  had  no  sympathy  with  the  violent,  illegal, 


and  misdirected  efforts  so  often  made  to  get  rid  of  it.  You 
will  find  them  stated  in  an  interview  with  the  editor  of  the 
Argonaut,  and  reported  with  substantial  correctness  in  its 
issue  of  August  9th,  1879,  an  extract  from  which  I  beg  to 
subjoin  for  your  perusal.  I  then  said,  "that  no  good  can 
come  from  a  resort  to  small  vexations  against  the  Chinese. 
To  deny  to  them  the  privilege  of  sending  to  China  their 
dead,  to  cut  off  their  queues,  to  subject  them  to  inconven- 
iences and  petty  annoyances  is  unworthy  a  generous  people, 
and  will  result  in  no  practical  benefit.  I  recognize  the 
Chinese  question  as  one  of  prominent  importance — a 
national  question,  demanding  the  consideration  of  jurists 
and  statesmen,  and  not  to  be  solved  by  a  resort  to  sanitary 
laws,  nor  by  local  and  municipal  police  regulations.  It  is 
a  broad  question,  to  be  discussed  by  broad-minded  men, 
and  determined  upon  principles  of  law  that  govern  nations 
in  their  intercourse  with  each  other.  This  question  cannot 
be  solved  by  San  Francisco  nor  California,  nor  is  it  a  local 
one,  nor  are  its  consequences  to  be  confined  to  this  side  of 
the  Continent,  I  am  aware  that  commercial 

intercourse  with  China  is  a  one-sided  affair,  and  that  the 
English,  German,  and  American  merchants  are  being 
driven  out  of  the  Chinese  trade,  and  that  the  Chinese 
merchants  have  monopolized  not  only  their  foreign  com- 
merce, but  the  navigation  of  their  own  coast  and  the  in- 
terior waters.  Now,  what  is  the  remedy  ?  To  me  it 
seems  plain.  We  have  a  treaty  with  the  government  of 
China.  We  find  that  treaty,  in  its  practical  workings, 
one-sided.  It  is  not  equal.  The  Chinese  have  denied  to 
our  people  the  privilege  of  trading 'with  the  interior  of 
China.  They  open  certain  ports,  known  as  treaty  ports, 
and  practically  deny  to  our  merchants  the  right  to  en- 


ter  any  other.  Americans  are  not  allowed  to  dig  in 
their  mines,  work  on  their  farms,  build  railroads,  nav- 
igate streams,  obtain  franchises,  and  are  restricted  in 
the  enjoyment  of  any  but  the  most  limited  privileges. 
They  are  not  allowed  the  freedom  of  the  country.  "We 
may  not  peremptorily  abrogate  this  treaty,  because  to  do 
so  would  be  a  declaration  of  war,  but  we  may  say  to  the 
Chinese  authorities,  that  because  we  find  this  treaty  wrorks 
unequally,  and  to  the  disadvantage  of  our  people,  we  desire 
to  modify  it;  we  rnay  give  the  required  notice  of  six  months 
or  one  year;  we  may  then  make  another  treaty,  and  give 
to  the  Chinese  the  privileges  they  practically  accord  to 
us.  We  may  say  to  them,  your  people  shall  only  come 
to  the  United  States  and  shall  only  remain  here  for  the 
purpose  of  general  commerce  ;  you  shall  be  welcome  to 
certain  ports,  and  to  none  other  ;  you  shall  engage  "only  in 
foreign  trade  ;  you  shall  be  excluded  from  all  employ- 
ments not  connected  with  or  incidental  to  foreign  com- 
merce ;  you  shall  be  allowed  the  privilege  of  crossing 
our  continent  in  pursuit  of  business;  you  may  be  welcome 
to  visit  any  part  of  our  land  ;  you  may  educate  your 
youth  in  our  colleges*  But  you  shall  not  send  to  us  an 
immigration  to  engage  in  the  general  industries  of  our 
country;  you  shall  not  send  a  population  to  become  per- 
manent residents  in  our  country  ;  you  shall  not  come 
into  competition  with  our  laborers;  you  shall  not  engage 
in  mechanical  and  manufacturing  employments;  you  shall 
not  own  or  till  our  agricultural  lands;  nor  shall  you  fill 
menial  employments.  *  *  Thus  the  question  may 

be  solved,  rationally,  speedily,  and  peacefully." 

The  want  of  reciprocity  in  the  benefits  of  the  treaty  is 
fully  stated  in  the  following  extract  from  a  cornmuni  cation 


made  by  our  Minister  in  China  to  the  State  Department, 
dated  May  16th,  1878: 

"A  very  few  words  are  needed  to  indicate  the  lack  of  reciprocity  be- 
tween us.  I  think  that  there  are  no  opportunities  of  residence,  or  of  en- 
terprise, from  which  the  Chinese  among  us  are  debarred.  They  can  go 
where  they  will  and  do  what  they  will  in  all  our  broad  domain.  But  it 
is  not  so  here.  Our  countrymen  may  reside  in  a  few  cities  only,  and  they 
may  engage  in  no  enterprise  outside  of  the  ordinary  interchange  of  com- 
modities and  their  transportation  between  denned  points.  Opportunities 
exist  to  develop  mines,  to  establish  furnaces  and  factories,  to  construct 
roads,  canals,  railroads,  and  telegraphs,  to  operate  these,  and  steam  or 
other  vessels  on  many  routes  not  now  open  to  them  ;  but  from  all  these 
and  many  other  important  branches  of  enterprise  we  are  effectually  and, 
perhaps,  hopelessly  shut  out.  Perhaps,  then,  the  time  has  arrived  when 
we  may  say  to  this  government  that  we  expect  a  more  perfect  reciprocity, 
and  that,  if  our  people  cannot  be  admitted  here  to  all  the  privileges  en- 
joyed by  theirs  in  our  country,  they  must  not  blame  us  if  we  demand 
such  a  revision  of  our  treaties  as  will  leave  us  free  to  meet  the  necessities 
of  our  situation.  It  is  very  certain  that  China  would  not  consent  to 
the  extension  of  the  privileges  enjoyed  by  foreigners  in  this  country, 
and  it  is  possible  that,  rather  than  do  this,  she  would  agree  to  such  a  re- 
vision of  our  treaties  as  I  have  indicated.  But  if  she  should  not  do  so, 
and  should  plant  herself  firmly  on  existing  treaties,  refusing  to  grant  us 
anything,  or  assent  to  the  withdrawal  of  any  privileges  from  her  people, 
we  would  have  proceeded,  nevertheless,  as  I  have  said,  in  an  honorable 
way,  and  could  then  consider  the  whole  situation,  and  determine  the  pol- 
icy which  would  most  conduce  to  our  welfare." 

A  modification  of  the  treaty  is,  in  my  opinion,  the  only 
way  to  deal  with  the  problem  of  their  exclusion.  They 
cannot  be  forced  out  of  the  country  by  raids  of  mobs  mal- 
treating their  persons  and  burning  their  houses.  The  pub- 
lic opinion  of  the  country  will  not  tolerate  any  such  vio- 
lence. It  is  vain  to  expect  any  countenance  from  the 
people  of  the  East  to  such  attempts.  Articles  like  that  of 
yours  in  the  Californian  will  do  infinitely  more  good  ;  and 
will  convince  them  that  it  would  be  wise,  just,  and  politic, 
and  not  in  conflict  with  our  traditional  policy,  to  insist 
upon  a  revision  of  our  treaty  so  as  to  place  the  Chinese  in 
this  country  upon  the  same  footing  as  Americans  are  now 


placed  in  China,  and  thus  restrict  them  exclusively  to  the 
business  of  foreign  commerce.  This  would  be  a  practical 
and  statesmanlike  solution  of  the  whole  difficulty. 

Again  thanking  you  for  your  article,  I  am,  dear  sir,  very 
truly  yours, 

STEPHEN  J.  FIELD. 

WASHINGTON,  March  5,  1880. 
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Views  of  Mr.  Justice  FIELD,  from  the  San  Francisco  "Argo- 
naut," of  August  9th,  1879. 

A  personal  conversation  with  the  Hon.  STEPHEN  J.  FIELD, 
Associate  Justice  of  the  Supreme  Court  of  the  United 
States,  enables  us  to  elaborate  the  idea  put  forth  by  him- 
self and  the  Hon.  LORENZO  SAWYER,  Judge  of  the  United 
States  Circuit  Court,  in  their  opinion  upon  what  is  known 
as  the  "  Queue  Ordinance  :"  "  Independent  of  the  legal 
questions  involved,  I  am  of  the  opinion,"  said  Judge  FIELD, 
"  that  no  good  can  come  from  a  resort  to  small  vexations 
against  the  Chinese.  To  deny  to  them  the  privilege  of 
sending  to  China  their  dead,  to  cut  off  their  queues,  to 
subject  them  to  inconveniences  and  petty  annoyances,  is 
unworthy  a  generous  people,  and  will  result  in  no  practical 
benefit.  I  recognize  the  Chinese  question  as  one  of  prom- 
inent importance — a  national  question,  demanding  the  con- 
sideration of  jurists  and  statesmen,  and  not  to  be  solved 
by  a  resort  to  sanitary  laws,  nor  by  local  and  municipal) 
police  regulations.  It  is  a  broad  question,  to  be  discussed 
by  broad-minded  men,  and  determined  upon  m'inscijples  of 
law  that  govern  nations  in  their  intercourse-  with  eaich 
other.  This  question  cannot  be  solved  hy>  San  Francisco 
nor  California;  nor  is  it  a  local  onQs  nor  are  its  conse- 
quences to  be  confined  to  this  side  of  the  continent.  I  am 


impressed  with  the  fact  that  there  is  danger  in  a  military 
point  of  view,  and  the  fact  that  China  is 'purchasing  armor- 
clad  war-vessels  from  England — is  opening  her  own  work- 
shops for  the  construction  of  iron-clad  ships,  is  importing 
and  manufacturing  arms  of  precision,  is  increasing,  arm- 
ing, and  drilling  her  army  and  navy— is  worth  the  consid- 
eration of  our  people.  I  am  aware  that  commercial  inter- 
course with  China  is  a  one-sided  affair,  and  that  the  Eng- 
lish, German,  and  American  merchants  are  being  driven  out 
of  the  Chinese  trade,  and  that  the  Chinese  merchants  have 
monopolized  not  only  their  foreign  commerce,  but  the  nav- 
igation of  their  own  coast  and  the  interior  waters.  Now, 
what  is  the  remedy  ?  To  me  it  seems  plain.  We  have  a 
treaty  with  the  government  of  China.  We  find  that 
treaty,  in  its  practical  workings,  one-sided.  It  is  not  equal. 
The  Chinese  have  denied  to  our  people  the  privilege  of 
trading  with  the  interior  of  China  ;  they  open  certain 
ports,  known  as  treaty  ports,  and  practically  deny  to  our 
merchants  the  right  to  enter  any  other  ;  Americans  are 
not  allowed  to  dig  in  their  mines,  work  on  their  farms, 
build  railroads,  navigate  streams,  obtain  franchises,  and  are 
restricted  in  the  enjoyment  of  any  but  the  most  limited 
privileges.  They  are  not  allowed  the  freedom  of  the 
country.  We  may  not  peremptorily  abrogate  this  treaty, 
because  to  do  so  would  be  a  declaration  of  war  ;  but  we 
may  say  to  the  Chinese  authorities,  that  because  we  find 
this  treaty  works  unequally  and  to  the  disadvantage  of  our 
people,  we  desire  to  modify  it ;  we  may  give  the  required 
notice  of  six  months  or  one  year  ;  we  may  then  make  an- 
other treaty,  and  give  to  the  Chinese  the  privileges  they 
practically  accord  to  us.  We  rnay  say  to  them,  your  peo- 
ple shall  only  come  to  the  United  States,  and  shall  only  re- 
main here  for  the  purpose  of  general  commerce  ;  you  shall 
be  welcome  to  certain  ports  and  to  none  other  ;  you  shall 
engage  only  in  foreign  trade  ;  you  shall  be  excluded  from 
all  employments  not  connected  with  or  incidental  to  for- 
eign commerce;  you  shall  be  allowed 'the  privilege  of 
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crossing  our  continent  in  pursuit  of  business  ;  you  may 
be  welcome  to  visit  any  port  of  our  land  ;  you  may  edu- 
cate your  youth  in  our  colleges.  But  you  shall  not  send 
to  us  an  immigration  to  engage  in  the  general  industries  of 
our  country  ;  you  shall  not  send  a  population  to  become 
permanent  residents  in  our  country;  you  shall  not  come 
into  competition  with  our  laborers  ;  you  shall  not  engage 
in  mechanical  and  manufacturing  employments;  you  shall 
not  owrn  or  till  our  agricultural  lands;  you  shall  not  fill 
menial  employments.  Those  who  are  now  here,  it  is  per- 
haps well  enough  to  allow  to  remain.  If  there  are  one 
hundred  thousand  of  them,  they  will  disappear  in  a  short 
time  from  natural  causes;  many  will  return  voluntarily; 
they  will  be  absorbed.  What  forty  millions  of  white  peo- 
ple will  do  with  any  part  of  one  hundred  thousand  male 
Chinese,  is  not  a  consideration  of  consequence,  and  will 
soon  be  disposed  of.  Thus,  the  question  may  be  solved, 
rationally,  speedily,  and  peacefully."  Present  at  this  con- 
versation, which  we  have  undertaken  to  give  in  substance, 
was  General  Irwin  McDowell  and  Mr.  Whitelaw  Reid,  of 
the  New  York  Tribune.  These  views  met  (as  we  under- 
stood) their  approval.  It  was  a  social  occasion,  the  con- 
versation often  interrupted.  If  we  have  not  given  its 
spirit,  we  hope  our  statement  will  serve  at  least  as  an  in- 
centive and  an  apology  for  these  gentlemen  to  set  us  right, 
and  inform  our  readers  of  their  real  views  upon  this  topic. 
We  are  alarmed  upon  this  coast  at  this  incursion  of  Chin- 
ese. It  is  not  avarice,  greed,  or  cowardice  that  prompts 
us,  and  all  classes  of  our  society,  to  say  to  the  lawT-makers 
and  opinion-makers  of  the  East  that  we  have  a  serious  ap- 
prehension of  the  consequences  of  Chinese  immigration. 
In  the  language  of  Senator  Booth,  we  declare  that  it  is  our 
conviction  "  that  the  practical  issue  is,  whether  the  civili- 
zation of  this  coast,  its  society,  morals,  and  industry,  shall 
be  of  American  or  Asiatic  type."  It  is  to  us  a  question  of 
property,  civilization,  and  existence.  We  are  in  earnest, 
we  are  compelled  to  be,  and  what  we  now  demand  is  that 


the  American  people  shall  consider  this  question.  We  do 
not  ask  for  action  or  legislation  except  as  the  result  of  ma- 
ture and  deliberate  thought — conviction  following  investi- 
gation, action  following  conviction. 


Letter  of  Prof.  JOHN  NORTON  POMEROY,  on  the  same  subject, 
from  the  San  Francisco  "Evening   Bulletin"  of  July  7th, 

1879. 

EDITOR  BULLETIN  :  In  his  opinion,  delivered  to-day  in 
the  case  of  Ho  Ah  How  vs.  Nunan — the  "  Queue  Case  " 
Mr.  Justice  FIELD  suggests  a  coarse  to  be  pursued  by  the 
United  States  Government,  which  would  be  a  practica- 
ble, easy,  and  complete  solution  of  the  Chinese  problem. 
His  opinion  reiterates  the  doctrine,  which  has  often  been 
affirmed  by  the  Courts,  and  which  every  student  of  Con- 
stitutional law  knows  to  be  elementary,  that  the  powers  of 
the  individual  States  to  deal  with  the  matter,  by  virtue  of 
their  so-called  police  authority,  is  extremely  narrow  and 
imperfect,  utterly  incompetent  to  cope  with  the  subject  in 
all  its  relations.  The  remedy,  therefore,  must  come  from 
the  General  Government.  The  only  question  is,  what  can 
the  National  Government  be  induced  to  do  by  way  of  re- 
lief to  the  Pacific  States  ?  It  will,  of  course,  do  nothing 
substantial,  unless  it  is  guided  and  sustained  by  an  enlight- 
ened public  opinion  in  all  parts  of  the  country.  It  is  use- 
less to  expect  that  the  National  Government  will  ever 
adopt  the  policy  of  absolutely  prohibiting  the  immigration 
and  residence  of  Chinese,  and  of  wholly  expelling  those 
who  are  now  within  our  territory.  The  people  of  the 
United  States  will  never  consent  to  abandon,  in  this  man- 
ner, one  of  their  most  cherished  principles  of  international 
conduct,  and  to  return  to  the  methods  of  the  feudal  ages. 
But,  on  the  other  hand,  the  policy  of  reciprocity — of  treat- 
ing the  Chinese  in  our  country  in  the  same  manner  that 


American  citizens  are  practically  treated  in  China — would 
be  equitable,  statesmanlike  and  practicable  ;  in  fact,  it  is 
the  only  method  of  dealing  with  a  government  like  that 
of  China.  How  are  American  citizens  treated  in  China  ? 
It  is  a  fact  which  no  intelligent  person  can  deny,  that,  not- 
withstanding all  the  general  permissive  language  of  the 
Buiiingame  Treaty,  American  citizens  residing  within  the 
territory  of  China  are  practically  restricted  to  two  occupa- 
tions, viz.,  the  carrying  on  foreign  commerce  and  traveling. 
The  only  industrial  pursuit  in  which  our  citizens  are  freely 
permitted  to  engage,  is  that  of  carrying  on  foreign  com- 
merce in  the  few  treaty  ports.  Ko  American  is  engaged 
in  the  business  of  retail  trading,  or  manufacturing,  or  cul- 
tivating the  soil,  or  in  any  one  of  the  numberless  occupa- 
tions in  which  Chinamen  are  employed  on  this  coast ;  and 
any  attempt  of  an  American  to  engage  in  such  employ- 
ments would  be  speedily  and  effectually  put  down.  The 
policy  of  the  Chinese  Government  and  people  is  very  dif- 
ferent in  this  respect  from  that  of  the  Japanese.  Even 
when  foreigners  have  been  employed  to  instruct  the  native 
Chinamen  in  such  matters  as  steam  engineering  and  man- 
ufacturing of  different  kinds,  they  are  always  dismissed  as 
soon  as  the  natives  have,  by  their  wonderful  faculty  of  im- 
itation, acquired  the  necessary  skill.  The  Chinese  Govern- 
ment use  foreign  skill  and  help  only  so  far  as  is  absolutely 
necessary,  and  rely  wholly  upon  native  labor,  even  in  car- 
rying out  its  scheme  of  improvements.  It  is  now  exhibit- 
ing this  policy  by  sending  large  numbers  of  young  men  to 
the  United  States  to  be  educated  at  its  own  expense  in  our 
colleges  and  scientific  schools.  Whether  all  this  be  the 
result  of  their  laws  or  not,  the  fact  is  undeniable  that 
American  citizens  in  China  are  practically  and  rigorously 
excluded  from  all  industrial  avocations,  from  all  kinds  of 
business  and  trade,  except  that  of  foreign  commerce  car- 
ried on  within  the  territorial  limits  of  the  treaty  ports.  In 
addition  to  this  single  business,  our  citizens  are,  with  great 
reluctance  and  with  many  obstacles,  suffered  to  travel 
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over  some  parts  of  the  Empire.  There  is  no  reason  why 
the  United  States  Government  should  not  adopt  exactly 
the  same  policy  towards  the  Chinese  who  come  to  our 
shores.  While  not  forbidding  a  single  Chinaman  to  im- 
migrate and  to  reside  within  our  territory,  Congress  might 
place  the  same  limits  upon  his  occupations  here  which  are 
placed  upon  our  citizens  there;  might  permit  him  to  en- 
gage in  foreign  commerce,  to  travel  through  all  parts  of 
the  country,  and  to  be  educated  in  our  own  colleges  and 
schools,  and  might  prohibit  him  from  all  other  industrial 
pursuits  and  occupations.  There  would  be  nothing  inequit- 
able in  this  policy,  and  its  adoption  would  at  once  remove 
all  causes  and  occasions  of  complaint  on  account  of  his  com- 
petition with  our  own  citizens.  Such  a  policy  might  not 
suit  the  Joseph  Cooks  and  H.  W.  Beechers,  and  others  of 
the  humanitarian  school,  who  have  been  so  liberal  with 
their  instruction  to  the  people  of  California;  but  it  would 
be  a  statesmanlike  policy,  and  would  doubtless  be  approved 
by  all  those  who  really  think  on  the  subject  in  every  part 
of  the  country.  The  foregoing  is  the  plan  suggested  by 
Mr.  Justice  FIELD,  which  I  know  I  have  somewhat  en- 
larged and  developed.  J.  N.  P. 


Our  Minister  to  China,,  in  a  communication  to  the  State  De- 
partment, under  date  of  May  16,  1878,  speaks  of  the  want 
of  reciprocity  in  the  privileges  accorded  by  the  treaty  with 
that  country,  as  follows : 

"  From  the  diplomatic  point  of  view,  we  have  always 
been  at  a  disadvantage  in  dealing  with  China.  We  have 
voluntarily  accorded  to  her  people  within  our  borders  the 
privileges  of  those  of  the  most  favored  nations.  China, 
however,  has  yielded  only  a  few  privileges  to  our  people, 
and  we  are  constantly  obliged  to  resort  to  diplomatic  rep- 
resentations to  secure  to  them  the  enjoyment  of  even  these. 


As  ji  consequence,  we  are  always  asking  something  from 
China,  while  she  has  nothing  to  ask  from  us.  If,  however, 
it  has  now  become  an  object  for  her  to  secure  for  her  peo- 
ple in  our  country  the  privileges  so  freely  accorded  to  them, 
the  situation  has  changed,  and  may  be  taken  advantage  of 
in  all  future  negotiations. 

"  A  very  few  words  are  needed  to  indicate  the  lack  of 
reciprocity  between  us.  I  think  that  there  are  no  oppor- 
tunities of  residence,  or  of  enterprise,  from  which  the  Chi- 
nese among  us  are  debarred.  They  can  go  where  they  will 
and  do  what  they  will  in  all  our  broad  domain.  But  it  is 
not  so  here.  Our  countrymen  may  reside  in  a  few  cities 
only,  and  they  may  engage  in  no  enterprise  outside  of  the 
ordinary  interchange  of  commodities,  and  their  transpor- 
tation between  defined  points.  Opportunities  exist  to  de- 
velop mines,  to  establish  furnaces  and  factories,  to  con- 
struct roads,  canals,  railroads,  and  telegraphs,  to  operate 
these,  and  steam  or  other  vessels  on  many  routes  not  now 
open  to  them;  but  from  all  these  and  many  other  important 
branches  of  enterprise  we  are  effectually  and,  perhaps, 
hopelessly  shut  out.  Perhaps,  then,  the  time  has  arrived 
when  we  may  say  to  this  government  that  we  expect  a 
more  perfect  reciprocity,  and  that,  if  our  people  cannot  be 
admitted  here  to  all  the  privileges  enjoyed  by  theirs  in  our 
country,  they  must  not  blame  us  if  we  demand  such  a  re- 
vision of  our  treaties  as  will  leave  us  free  to  meet  the 
necessities  of  our  situation.  It  is  very  certain  that  China 
would  not  consent  to  the  extension  of  the  privileges  en- 
joyed by  foreigners  in  this  country,  and  it  is  possible  that, 
rather  than  do  this,  she  would  agree  to  such  a  revision  of 
our  treaties  as  I  have  indicated.  But  if  she  should  not  do 
so,  and  should  plant  herself  firmly  on  existing  treaties,  re- 
fusing to  grant  to  us  anything,  or  assent  to  the  withdrawal 
of  any  privileges  from  her  people,  we  would  have  pro- 
ceeded, nevertheless,  as  I  have  said,  in  an  honorable  way, 
and  could  then  consider  the  whole  situation,  and  determine 
the  policy  which  would  most  conduce  to  our  welfare." 
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THE  CASE  OF  THE  CHINESE  LABORER 
FROM  HONG-KONG. 

OPINION 

OF  THE 

U.  S.  Circuit  Court  of  the  Ninth  Circuit, 

DELIVERED   BY 

MR.  JUSTICE  FIELD, 

AT  SAN  FRANCISCO,  SEPTEMBER  24,  1883. 

[Printed  from  a  Revised  and  Official  Copy.] 


IN   THE   MATTER   OF   ATI   LUNG,  ON    HABEAS    CORPUS. 

TREATIES  AND  LAWS— CONFLICTING  PROVISIONS.  An  Act  of  Congress 
upon  a  subject  within  its  legislative  power  is  as  binding  upon  the 
Courts  as  a  treaty  on  the  same  subject.  Both  are  binding  except  as 
the  latter  one  conflicts  or  interferes  with  the  former.  Whether  a 
treaty  has  been  violated  by  our  legislation,  so  as  to  be  the  proper 
occasion  of  complaint  by  a  foreign  Government,  is  not  a  judicial 
question.  To  the  Courts,  it  is  simply  the  case  of  conflicting  laws, 
the  last  modifying  or  superseding  the  earlier. 

CHINESE  IMMIGRATION— BRITISH  SUBJECTS.  A  Chinese  laborer,  born 
on  the  Island  of  Hong-Kong  after  its  cession  to  Great  Britain,  is  within 
the  provisions  of  the  Act  of  Congress  of  May  6,  1882,  restricting  the 
immigration  of  Chinese  laborers  to  the  United  States.  The  purpose 
of  the  Act  was  to  exclude  laborers  coming  from  China,  subject  to  cer- 
tain stipulations  of  the  treaty  of  1880  with  that  country,  and  also 
laborers  of  the  Chinese  race  coming  from  any  other  part  of  the  world. 

Before  FIELD,  Circuit  Justice,  and  SAWYER,  Circuit 
Judge: 

The  petitioner  sets  forth  that  he  is  unlawfully  restrained 
of  his  liberty,  and  detained  on  board  of  the  steamship 
"  Oceanic  "  by  its  captain,  in  the  harbor  of  San  Francisco, 
and  that  the  alleged  ground  of  his  detention  is  that  he 
comes  within  the  Act  of  Congress  of  May  6,  1882,  "  to 
execute  certain  treaty  stipulations  i  elating  to  Chinese. " 
(22  Stats.  58.) 


The  petitioner  is  a  Chinese  by  race,  language  and  color, 
and  has  all  the  peculiarities  of  the  subjects  of  China.  He 
is  also  a  laborer;  but  he  was  born  on  the  Island  of  Hong- 
Kong  after  it  was  ceded  to  Great  Britain.  He  claims, 
therefore,  to  be  a  British  subject,  and  as  such  exempt 
from  the  Act  of  Congress.  But  for  his  birth  in  the  British 
dominions  it  is  conceded  that  he  would  be  within  the  pro- 
visions of  the  Act.  Does  this  fact  take  him  out  of  them  ? 
The  answer  to  this  question  depends  upon  their  meaning, 
and  not  upon  the  fact  that  he  owes  allegiance  to  another 
sovereign  than  that  of  China.  Undoubtedly  the  Courts 
will  always  construe  legislation  in  harmony  with  treaty 
stipulations,  where  its  sole  purpose  is  to  carry  them  into 
effect.  It  will  not  be  presumed,  in  the  absence  of  clear 
language  to  that  purport,  that  Congress  intended  to  disre- 
gard the  requirements  of  a  treaty  with  a  foreign  Govern- 
ment, or  to  abrogate  any  of  its  clauses.  At  the  same  time, 
an  Act  of  Congress  must  be  construed  according  to  its 
manifest  intent,  and,  so  far  as  the  Courts  are  concerned, 
must  be  enforced.  A  treaty  is  in  its  nature  a  contract  be- 
tween two  nations,  and  by  writers  on  public  law  is  gener- 
ally so  treated,  and  not  as  having  of  itself  the  force  of  a 
legislative  act.  The  Constitution  of  the  United  States, 
however,  places  both  treaties  and  laws,  made  in  pursuance 
thereof,  in  the  same  category,  and  declares  them  to  be  the 
supreme  law  of  the  land.  It  does  not  give  to  either  a  par- 
amount authority  over  the  other.  So  far  as  a  treaty  ope- 
rates by  its  own  force  without  legislation,  it  is  to  be  re- 
garded by  the  Courts  as  equivalent  to  a  legislative  act, 
but  nothing  further.  If  the  subject  to  which  it  relates 
be  one  upon  which  Congress  can  also  act,  that  body 
may  modify  its  provisions  or  supersede  them  entirely. 
The  immigration  of  foreigners  to  the  United  States,  and 
the  conditions  upon  which  they  shall  be  permitted  to  re- 
main, are  appropriate  subjects  of  legislation  as  well  as  of 
treaty  stipulation.  No  treaty  can  deprive  Congress  of  its 
power  in  that  respect.  As  said  by  Mr.  Justice 'Curtis  in 
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the  case  of  Taylor  v.  Morton :  "  Inasmuch  as  treaties  must 
continue  to  operate  as  part  of  our  municipal  law,  and  be 
obeyed  by  the  people,  applied  by  the  judiciary  and  exe- 
cuted by  the  President,  while  they  continue  unrepealed; 
and  inasmuch  as  the 'power  of  repealing  these  municipal 
laws  must  reside  somewhere,  and  nobody  other  than  Con- 
gress possesses  it,  then  legislative  power  is  applicable  to 
such  laws  whenever  they  relate  to  subjects  which  the 
Constitution  has  placed  under  that  legislative  power."  (2 
Curtis,  Cir.  Ct.  Rep.,  459.) 

An  Act  of  Congress,  then,  upon  a  subject  within  its  leg- 
islative power  is  as  binding  upon  the  Courts  as  a  treaty 
on  the  same  subject.  Both  are  binding  except  as  the  latter 
one  conflicts  or  interferes  with  the  former.  If  the  nation 
with  whom  we  have  made  the  treaty  objects  to  the  action 
of  the  Legislative  Department,  it  may  present  its  com- 
plaint to  the  Executive  Department,  arid  take  such  other 
measures  as  it  may  deem  that  justice  to  its  own  citizens 
or  subjects  requires.  The  Courts  cannot  heed  such  com- 
plaint nor  refuse  to  give  effect  to  a  law  of  Congress,  how- 
ever much  it  may  seem  to  conflict  with  the  stipulations  of 
the  treaty.  Whether  a  treaty  has  been  violated  by  our 
legislation  so  as  to  be  the  proper  occasion  of  complaint  by 
the  foreign  Government,  is  not  a  judicial  question.  To 
the  Courts  it  is  simply  the  case  of  conflicting  laws,  the  last 
modifying  or  superseding  the  earlier. 

The  question  then  is,  What  is  the  true  construction  of 
the  Restriction  Act  ?  Whom  does  it  embrace  ?  Some 
assistance- in  arriving  at  a  correct  conclusion  will  be  had 
by  reference  to  the  treaties  with  China,  and  the  circum- 
stances leading  to  the  passage  of  the  Act. 

In  the  5th  Article  of  the  treaty  of  July  28,  1868,  com- 
monly known  as  the  Burlingame  Treaty,  the  contracting 
parties  declare  that  "  they  recognize  the  inherent  and 
inalienable  right  of  man  to  change  his  home  and  alle- 
giance; and  also  the  mutual  advantage  of  the  free  migra- 
tion and  emigration  of  their  citizens  and  subjects  respect- 


ively  from  the  one  country  to  the  other,  for  purposes  of 
curiosity,  of  trade,  or  as  permanent  residents."  In  its  6th 
Article  they  declare  that  "  Citizens  of  the  United  States 
visiting  or  residing  in  China  shall  enjoy  the  same  privi- 
leges, immunities  or  exemptions,  in  respect  to  travel  or  res- 
idence, as  may  there  be  enjoyed  by  the  citizens  or  subjects 
of  the  most  favored  nation;  and,  reciprocally,  Chinese  sub- 
jects visiting  or  residing  in  the  United  States  shall  enjoy 
the  same  privileges,  immunities  and  exemptions,  in  respect 
to  travel  or  residence,  as  may  there  be  enjoyed  by  the  citi- 
zens or  subjects  of  the  most  favored  nation."  ( 16  Stats.  739. ) 
Before  these  Articles  were  adopted,  a  great  number  of 
Chinese  had  emigrated  to  this  State;  and  after  their  adop- 
tion, the  immigration  largely  increased.  But  notwith- 
standing the  favorable  provisions  of  the  treaty,  it  was 
found  impossible  for  them  to  assimilate  with  our  people. 
Their  physical  characteristics  and  habits  kept  them  as  dis- 
tinct and  separate  as  though  still  living  in  China.  They 
engaged  in  all  the  industries  and  pursuits  of  the  State; 
they  came  in  competition  with  white  laborers  in  every  di- 
rection; and  as  was  said  by  us  in  the  case  of  the  Chinese 
merchant  before  us  last  year,  their  frugal  habits,  the 
absence  of  families,  their  singular  ability  to  live  in  nar- 
row quarters  without  apparent  injury  to  health,  their 
contentment  with  the  simplest  fare,  gave  them  in  this 
competition  great  advantages  over  our  laborers  and  me- 
chanics. (7  Sawyer,  549.)  They  could  live  with  appar- 
ent comfort  on  what  would  prove  almost  starvation  to 
white  men.  Our  laborers  and  mechanics,  as  we  also  said  in 
that  case,  are  not  content,  and  never  should  be,  with  the 
means  of  bare  subsistence;  they  must  have  something  be- 
yond this  for  the  comforts  of  a  home,  the  support  of  a 
family  and  the  education  of  children.  Competition  with 
Chinese  labor  under  the  conditions  mentioned  was  neces- 
sarily irritating  and  exasperating,  and  often  led  to  serious 
collisions  between  persons  of  the  two  races.  It  was  seen 
that  without  some  restriction  upon  the  immigration  of 
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Chinese,  white  laborers  and  mechanics  would  be  driven 
from  the  State.  •  They  looked,  therefore,  with  great  ap- 
prehensions toward  the  crowded  millions  of  China  and  of 
the  adjacent  islands  in  the  Pacific,  and  felt  that  there  was 
more  than  a  possibility  of  such  multitudes  coming  as  to 
make  a  residence  here  unendurable.  It  was  perceived  by 
thoughtful  men,  looking  to  the  possibilities  of  the  future, 
that  the  immigration  of  the  Chinese  must  be  stopped  if  we 
would  preserve  this  land  for  our  people  and  their  posterity, 
and  protect  the  laborer  from  a  competition  degrading  in 
its  character,  and  ruinous  to  his  hopes  of  material  and 
social  advancement.*  There  went  up,  therefore,  most  ur- 
gent appeals  from  the  Pacific  Coast  to  the  Government  of 
the  United  States,  to  take  such  measures  as  would  stop  the 
further  coming  of  Chinese  laborers.  The  effect  of  these 
appeals  was  the  sending  of  Commissioners  to  China  to 
negotiate  for  a  modification  of  the  treaty  of  1868.  The 
supplementary  treaty  of  1880  was  the  result.  It  autho- 
rized legislation  restricting  the  immigration  of  Chinese 
laborers  to  the  United  States  whenever  our  Govern- 
ment, should  be  of  opinion  that  their  coming  would  affect 
or  threaten  to  affect  the  interests  of  the  country  or  endan- 
ger its  good  order,  but  expressly  stipulated  that  its  provis- 
ions should  not  apply  to  other  classes  corning  to  the  United 
States.  (22  Stats.,  Appendix  12.) 

The  Act  of  May  6,  1882,  followed  this  new  treaty,  and 
in  speaking  of  it  in  the  case  of  the  Chinese  merchant,  we 
said — referring  to  merchants  as  a  class — that  it  was  framed 
in  supposed  conformity  with  the  provisions  of  the  treaty, 
and  that  in  the  inhibitions  which  it  imposes  upon  the  im- 
migration of  Chinese,  there  was  no  purpose  expressed  in 
terms  to  go  beyond  the  limitations  of  the  treaty.  Un- 
doubtedly, so  far  as  the  subjects  of  China  are  concerned, 
no  purpose  is  shown  by  the  Act  to  go  beyond  those  limita- 

*This  is  the  opinion  expressed  and  substantially  the  language  used  by 
U.  S.  Senators  from  California—  Casserly,  Sargent,  Booth,  Farley,  and 
Miller. 


tions,   and   that   is   all    that  was   intended   by  language 
which  has  been  supposed  to  have  a  broader  meaning. 

It  was  felt  necessary  to  obtain  a  modification  of  the 
treaty  of  1868  before  legislating  with  reference  to  the  im- 
migration of  Chinese.  The  Government  of  China,  with- 
out such  modification,  would  have  had  just  ground  of 
complaint.  It  was  never  supposed  that  any  of  the  Euro- 
pean Governments,  having  within  their  possessions  in  the 
East  Chinese  as  subjects,  would  make  any  complaint  to 
their  exclusion  from  our  country.  It  was  well  known  that 
the  English  colonies  in  Australia  had  either  entirely  ex- 
cluded or  had  placed  under  very  stringent  conditions  the 
immigration  of  Chinese,  without  any  objection  from  the 
mother  country.  The  complaints  there  from  the  con- 
flict of  white  with  Chinese  labor  had  been  as  great  and 
as  strongly  expressed  as  any  which  ever  arose  in  this  State. 
Legislation  by  Congress  excluding  or  restricting  the  immi- 
gration would  never  have  been  so  long  delayed  except 
from  a  desire  not  to  offend  the  Chinese  Government.  It 
was  not  deemed  necessary  to  negotiate  with  other  Gov- 
ernments with  respect  to  Chinese  within  their  borders. 
So  when  the  act  of  Congress  was  passed  it  had  a  double 
purpose.  It  was  to  exclude  laborers  coming  from  China, 
subject  to  certain  stipulations  of  the  treaty  of  1880,  and 
also  laborers  of  the  Chinese  race  coming  from  any  other 
part  of  the  world.  Its  framers  knew,  as  we  all  knew, 
that  the  Island  of  Hong-Kong  would  pour  such  laborers 
into  our  country  every  year  in  unnumbered  thousands, 
unless  they  also  were  covered  by  the  Restriction  Act. 
So  the  Act  declares  in  its  first  section  that  from  and  after 
the  expiration  of  ninety  days  from  its  passage,  und  until 
the  expiration  of  ten  years,  the  coming  of  Chinese  laborers 
to  the  United  States,  without  any  limitation  of  the  country 
from  which  they  might  come,  is  suspended,  and  during 
such  suspension  it  shall  not  be  lawful  for  any  Chinese 
laborer  to  come,  or  having  come  after  the  expiration  of 
the  ninety  days,  to  remain  within  the  United  States. 


The  second  section  makes  it  a  misdemeanor,  punishable 
by  fine  or  imprisonment,  or  both,  for  the  master  of  a  ves- 
sel knowingly  to  bring  into  the  United  States  on  his  ves- 
sel, and  land,  or  permit  to  be  landed,  any  Chinese  laborer 
from  any  foreign  port  or  place.  The  language  of  these  sec- 
tions is  sufficiently  broad  and  comprehensive  to  embrace 
all  Chinese  laborers,  without  regard  to  the  country  of 
which  they  may  be  subjects.  And  the  twelfth  section  de- 
clares that  any  Chinese  person  found  unlawfully  within 
the  United  States  shall  be  removed  therefrom  by  direction 
of  the  President  to  the  country  from  whence  he  came — 
not  necessarily  to  China. 

Our  attention  has  been  called  to  a  recent  decision  of 
Judges  Lowell  and  Nelson  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts,  in  which 
they  reach  a  different  conclusion.  Those  Judges  consid- 
ered that  the  Act  of  Congress  was  simply  intended  to  ex- 
clude laborers  from  China,  within  the  stipulations  of  the 
supplementary  treaty.  Undoubtedly,  as  already  said,  that 
was  one  of  its  objects;  but  it  is  very  evident,  both  from 
the  circumstances  under  which  it  was  passed  and  from  its 
language,  that  it  had  a  still  further  object.  The  construc- 
tion which  we  give  renders  all  its  provisions  consistent 
with  each  other.  The  whole  purpose  of  the  law,  which 
was  to  exclude  front  the  country  laborers  of  the  Chinese 
race,  would  be  defeated  by  any  other  construction. 

The  release  of  the  petitioner  must  be  denied,  and  he 
must  be  returned  to  the  ship  from  which  he  was  taken. 
And  it  is  so  ordered. 
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IN  THE  MATTER  OF  LOOK  TIN  SING,  ON  HABEAS  CORPUS. 

CITIZENSHIP  OF  PERSONS  BORN  IN  THE  UNITED  STATES  OF  CHINESE 
PARENTS. — A  person  born  within  the  United  States  of  Chinese  par- 
ents residing  therein,  and  not  engaged  in  any  diplomatic  or  official 
capacity  under  the  Emperor  of  China,  is  a  citizen  of  the  United 
States. 

CONSTRUCTION  OF  WORDS  "SUBJECT  TO  JURISDICTION  THEREOF"  IN 
FIRST  CLAUSE  OF  SECTION  1  OF  THE  14TH  AMENDMENT  TO  THE 
CONSTITUTION. — Persons  are  subject  to  the  jurisdiction  of  the  United 
States  who  are  within  their  dominions  and  under  the  protection  of 
their  laws,  with  the  consequent  obligation  to  obey  them  when 
obedience  can  be  rendered  ;  but  only  those  who  are  thus  subject  by 
their  birth  or  naturalization  are  within  the  terms  of  the  amendment. 
The  jurisdiction  over  these  latter  must  at  the  time  be  both  actual 
and  exclusive.  Persons  excepted  from  citizenship,  notwithstand- 
ing their  birth  or  naturalization  in  the  United  States. 

ORIGIN  OF  THE  CLAUSE  IN  THE  AMENDMENT  DECLARING  WHO  ARE 
CITIZENS  OF  THE  UNITED  STATES. — Previous  to  this  amendment,  the 
general  doctrine,  except  as  applied  to  Africans  brought  here  and  sold 
as  slaves,  and  their  descendants,  was,  that  birth  within  the  domin- 
ions and  jurisdiction  of  the  United  States,  of  itself  created  citizen- 
ship. The  amendment  was  adopted  as  an  authoritative  declaration 


of  this  doctrine  as  to  the  white  race,  and  also  to  do  away  with  the 
exception  as  to  Africans  and  their  descendants. 

THE  RESTRICTION  ACTS  NOT  APPLICABLE  TO  CITIZENS.  — The  acts  of 
Congress  of  1882  and  1884,  restricting  the  immigration  of  Chinese 
laborers  to  the  United  States,  are  not  applicable  to  citizens  of  the 
United  States,  though  of  Chinese  parentage.  No  citizen  can  be  ex- 
cluded from  the  United  States  except  in  punishment  for  crime. 


Before  FIELD,  Circuit  Justice,  SAWYER,  Circuit  Judge, 
and  SABLN,  District  Judge  * 

FIELD,  Circuit  Justice. — The  petitioner  belongs  to  the 
Chinese  race,  but  he  was  born  in  Mendocino,  in  the  State 
of  California,  in  1870.  In  1879  he  went  to  China,  and 
returned  to  the  port  of  Sari  Francisco  during  the 
present  month  (September,  1884),  and  now  seeks  to 
land,  claiming  the  right  to  do  so  as  a  natural  born 
citizen  of  the  United  States.  It  is  admitted  by  an  agreed 
statement  of  facts  that  his  parents  are  now  residing  in 
Mendocino  in  California,  and  have  resided  there  for  the 
last  twenty  years;  that  they  are  of  the  Chinese  race,  and 
have  always  been  subjects  of  the  Emperor  of  China;  that 
his  father  sent  the  petitioner  to  China,  but  with  the  inten- 
tion that  he  should  return  to  this  country;  that  the 
father  is  a  merchant  at  Mendocino,  and  is  not  here  in 
any  diplomatic  or  other  official  capacity  under  the  Empe- 
ror of  China.  The  petitioner  is  without  any  certificate, 
under  the  act  of  1882  or  of  1884,  and  the  District  Attorney 
of  the  United  States,  intervening  for  the  government, 
objects  to  his  landing  for  the  want  of  such  certificate. 

The  first  section  of  the  Fourteenth  Amendment  to  the 
Constitution  declares  that  "  All  persons  born  or  natural- 
ized in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and  of  the  State 

*  Judge  Hoffman  did  not  sit  on  the  hearing  of  this  case,  but  he  was 
on  the  bench  when  the  opinion  was  delivered,  and  concurred  in  the 
views  expressed. 


wherein  they  reside."  This  language  would  seem  to  he 
sufficiently  broad  to  cover  the  case  of  the  petitioner.  He 
is  a  person  horn  in  the  United  States.  Any  doubt  on  the 
subject,  if  there  can  be  any,  must  arise  out  of  the  words 
"subject  to  the  jurisdiction  thereof."  They  alone  are  subject 
to  the  jurisdiction  of  the  United  States  who  are  within  their 
dominions  and  under  the  protection  of  their  laws,  and  with 
the  consequent  obligation  to  obey  them,  when  obedi- 
ence can  be  rendered;  and  only  those  thus  subject  by 
their  birth  or  naturalization  are  within  the  terms  of 
the  amendment.  The  jurisdiction  over  these  latter 
must  at  the  time  be  both  actual  and  exclusive.  The 
words  mentioned  except  from  citizenship  children  born 
in  the  United  States  of  persons  engaged  in  the  diplo- 
matic service  of  foreign  governments,  such  as  ministers 
and  ambassadors,  whose  residence,  by  a  fiction  of  public 
law,  is  regarded  as  part  of  their  own  country.  This  ex- 
territoriality of  their  residence  secures  to  their  children 
born  here  all  the  rights  and  privileges  which  would  enure 
to  them  had  they  been  born  in  the  country  of  their 
parents.  Persons  born  on  a  public  vessel  of  a  foreign 
country,  whilst  within  the.  waters  of  the  United  States, 
and  consequently  within  their  territorial  jurisdiction, 
are  also  excepted.  They  are  considered  as  born  in  the 
country  to  which  the  vessel  belongs.  In  the  sense  of  public 
law,  they  are  not  born  within  the  jurisdiction  of  the  United 
States. 

The  language  used  has  also  a  more  extended  purpose. 
It  was  designed  to  except  from  citizenship  persons  who, 
though  born  or  naturalized  in  the  United  States,  have 
renounced  their  allegiance  to  our  government,  and  thus 
dissolved  their  political  connection  with  the  country.  The 
United  States  recognize  the  right  of  every  one  to  expatriate 
himself  and  choose  another  country.  This  right  would 
seem  to  follow  from  the  greater  right  proclaimed  to  the 
world  in  the  memorable  document  in  which  the  American 
Colonies  declared  their  independence  and  separation  from 


the  British  Crown,  as  belonging  to  every  human  being — 
God-given  and  inalienable — the  right  to  pursue  his  own  hap- 
piness. The  English  doctrine  of  perpetual  and  unchange- 
able allegiance  to  the  government  of  one's  birth,  attending 
the  subject  wherever  he  goes,  has  never  taken  root  in 
this  country,  although  there  are  judicial  dicta  that  a 
citizen  cannot  renounce  his  allegiance  to  the  United  States 
without  the  permission  of  the  government,  under  regula- 
tions prescribed  by  law;  and  this  would  seem  to  have  been 
the  opinion  of  Chancellor  Kent  when  he  published  his 
Commentaries.  But  a  different  doctrine  prevails  now.  The 
naturalization  laws  ha  veal  ways  proceeded  upon  the  theory 
that  any  one  can  change  his  home  and  allegiance  without 
the  consent  of  his  government.  And  we  adopt  as  citi- 
zens those  belonging  to  our  race,  who,  coming  from  other 
lands,  manifest  attachment  to  our  institutions,  and  desire 
to  be  incorporated  with  us.  So  profoundly  convinced  are 
we  of  the  right  of  these  immigrants  from  other  coun- 
tries to  change  their  residence  and  allegiance,  that  as 
soon  as  they  are  naturalized  they  are  deemed  entitled, 
with  the  native-born,  to  all  the  protection  which  the 
government  can  extend  to  them  wherever  they  may  be, 
at  home  or  abroad.  And  the  same  right  which  we  accord 
to  them  to  become  citizens  here,  is  accorded  to  them  as 
well  as  to  the  native-born,  to  transfer  their  allegiance  from 
our  government  to  that  of  other  States. 

In  an  opinion  of  Attorney-General  Black,  in  the  case  of 
a  native  Bavarian,  who  came  to  this  country,  and,  after 
being  naturalized,  returned  to  Bavaria,  and  desired  to  re- 
sume his  status  as  a  Bavarian,  this  doctrine  is  maintained. 
"  There  is,"  he  says,  "  no  statute  or  other  law  of  the  United 
States  which  prevents  either  a  native  or  naturalized  citizen 
from  severing  his  political  connection  with  this  govern- 
ment, if  he  sees  proper  to  do  so  in  time  of  peace,  and  for 
a  purpose  not.  directly  injurious  to  the  interests  of  the 
country.  There  is  no  mode  of  renunciation  prescribed. 
In  my  opinion  if  he  emigrates,  carries  his  family  and  effects 


with  him,  manifests  a  plain  intention  not  to  return,  takes 
up  his  permanent  residence  abroad,  and  assumes  the  obli- 
gation of  a  subject  to  a  foreign  government,  this  would 
imply  a  dissolution  of  his  previous  relations  with  the 
United  States,  and  I  do  not  think  we  could,  or  would, 
afterwards  claim  from  him  any  of  the  duties  of  a -citizen." 
(Opinions  of  Atty.  Gens.,  vol.  IX,  62.) 

The  doctrine  thus  stated  has  long  been  received  in  the 
United  States  as  a  settled  rule  of  public  law;  and  in  the 
treaty  of  1868  between  China  and  this  country,  the  right 
of  man  to  change  his  home  and  allegiance  is  recognized 
as  "inherent  and  inalienable.  (Art.  V.,  16  Stats.,  740.) 
And  in  the  recital  of  an  act  of  Congress  passed  nearly  at 
the  same  time  with  the  signing  of  the  treaty,  this  right 
is  assumed  to  be  "a  natural  and  inherent  right  of  all 
people,  indispensable  to  the  enjoyment  of  the  rights  of 
life,  liberty,  and  the  pursuit  of  happiness;"  and  in  the 
body  of  the  act,  "any  declaration,  instruction,  opinion, 
order  or  decision  of  any  officers  of  this  government 
which  denies,  restricts,  impairs  or  questions  the  right 
of  expatriation."  is  declared  to  be  "  inconsistent  with 
the  fundamental  principles  "  of  our  government.  (13 
Stats.,  223;  R.  S.,  sec.  1,999.)*  So,  therefore,  if  persons 
born  or  naturalized  in  the  United  States  have  removed 
from  the  country  and  renounced,  in  any  of  the  ordinary 


*  The  treaty  was  signed  on  the  28th  of  July,  1868.  The  following  act 
of  Congress  was  approved  the  27th  of  the  same  month  : 

CHAP.  CCXLIX. — An  Act  concerning  the  Rights  of  American  Citizens  in 

foreign  States. 

WHEREAS  the  right  of  expatriation  is  a  natural  and  inherent  right  of 
all  people,  indispensable  to  the  enjoyment  of  the  rights  of  life,  liberty, 
and  the  pursuit  of  happiness  ;  and  whereas  in  the  recognition  of  this 
principle  this  government  has  freely  received  emigrants  from  all  nations, 
and  invested  them  with  the  rights  of  citizenship ;  and  whereas  it  is 
claimed  that  such  American  citizens,  with  their  descendants,  are  sub- 
jects of  foreign  states,  owing  allegiance  to  the  governments  thereof;  and 
whereas  it  is  necessary  to  the  maintenance  of  public  peace  that  this 
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modes  of  renunciation,  their  citizenship,  they  thenceforth 

cease  to  be  subject  to  the  jurisdiction  of  the  United  States.  * 

With  this  explanation  of  the  meaning  of  the  words  in 

the  Fourteenth  Amendment,  "subject  to  the  jurisdiction 

claim  of  foreign  allegiance  should  be  promptly  and  finally  disavowed  ; 
therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  any  declaration,  instruc- 
tion, opinion,  order,  or  decision  of  any  officers  of  this  government  which 
denies,  restricts,  impairs,  or  questions  the  right  of  expatriation,  is  hereby 
declared  inconsistent  with  the  fundamental  principles  of  this  govern- 
ment. 

SEC.  2.  And  be  it  further  enacted,  That  all  naturalized  citizens  of  the 
United  States,  while  in  foreign  states,  shall  be  entitled  to,  and  shall 
receive  from  this  government,  the  same  protection  of  persons  and  prop- 
erty that  is  accorded  to  native-born  citizens  in  like  situations  and  circum- 
stances. 

SEC.  3.  And  be  it  further  enacted,  That  whenever  it  shall  be  made 
known  to  the  President  that  any  citizen  of  the  United  States  has  been 
unjustly  deprived  of  his  liberty  by  or  under  the  authority  of  any  for- 
eign government,  it  shall  be  the  duty  of  the  President  forthwith  to  de- 
mand of  that  government  the  reasons  for  such  imprisonment,  and  if  it 
appears  to  be  wrongful  and  in  violation  of  the  rights  of  American  citi- 
zenship, the  President  shall  forthwith  demand  the  release  of  such  citi- 
zen, and  if  the  release  so  demanded  is  unreasonably  delayed  or  refused, 
it  shall  be  the  duty  of  the  President  to  use  such  means,  not  amounting  to 
acts  of  war,  as  he  may  think  necessary  and  proper  to  obtain  or  effectuate 
such  release,  and  all  the  facts  and  proceedings  relative  thereto  shall,  as 
soon  as  practicable,  be  communicated  by  the  President  to  Congress. 

Approved  July  27,  1868. 

The  provisions  of  this  statute  are  re-enacted  in  the  Revised  Statutes 
in  sections  1999,  2000,  and  2001. 

*  Many  other  cases  might  be  mentioned  where  persons  would  not  be 
citizens  though  born  in  the  country.  Thus,  as  Kent  says:  "  If  a  portion  of 
the  country  be  taken  and  held  by  conquest  in  war,  the  conqueror  acquires 
the  rights  of  the  conquered  as  to  its  dominion  and  government,  and  chil- 
dren born  in  the  armies  of  a  state  while  abroad  and  occupying  a  foreign 
country  are  deemed  to  be  born  in  the  allegiance  of  the  sovereign  to  wrhom 
the  army  belongs."  (2  Comm.  42.)  By  allegiance,  as  thus  used,  is  meant 
the  duty  of  obedience  to  the  government  or  sovereign  under  which  the 
children  live  for  the  protection  they  receive.  But,  while  they  are  in  their 
infancy,  they  cannot,  of  course,  perform  that  duty,  and  its  performance 
must  necessarily  be  respited  until  they  arrive  at  the  years  of  discretion 


thereof,"  it  is  evident  that  they  do  not  exclude  the  peti- 
tioner from  being  a  citizen.  He  is  not  within  any  of  the 
classes  of  persons  excepted  from  citizenship;  and  the  ju- 
risdiction of  the  United  States  over  him  at  the  time  of  his 
birth  was  exclusive  of  that  of  any  other  country. 

The  clause  as  to  citizenship  was  inserted  in  the  amend- 
ment not  merely  as  an  authoritative  declaration  of  the 
generally  recognized  law  of  the  country  so  far  as  the  white 
race  is  concerned,  but  also  to  overrule  the  doctrine  of 
the  Dred  Scott  case,  affirming  that  persons  of  the  Af- 
rican race  brought  to  this  country  and  sold  as  slaves, 
and  their  descendants,  were  not  citizens  of  the  United 
States  nor  capable  of  becoming  such.  The  clause  changed 
the  entire  status  of  these  people.  It  lifted  them  from  their 
condition  of  mere  freedmen  and  conferred  upon  them, 
equally  with  all  other  native-born,  the  rights  of  citizenship. 
When  it  was  adopted,  the  naturalization  laws  of  the 
United  States  excluded  colored  persons  from  becoming  citi- 
zens, and  the  freedmen  and  their  descendants,  not  being 
aliens,  were  without  the  purview  of  those  laws.  So  the 
inability  of  persons  to  become  citizens  under  those  laws  in 
no  respect  impairs  the  effect  of  their  birth,  or  of  the  birth 
of  their  children,  upon  the  status  of  either  as  citizens  under 
the  amendment  in  question. 

Independently  of  the   Constitutional   provision,  it  has 

and  responsibility.  They  then  owe  obedience,  not  only  for  tbe  protec- 
tion then  enjoyed,  but,  as  observed  by  Judge  Wilson,  for  that  which  they 
have  received  from  their  birth.  (1  Wilson's  Works,  313.)  By  being 
born  within  the  allegiance  of  a  government  is  only  meant,  being  born 
within  the  protection  of  its  laws,  with  a  consequent  obligation  to  obey 
them  when  obedience  can  be  rendered. 

So  also  as  to  members  of  the  Indian  tribes  within  the  limits  of  the 
United  States;  these  tribes  are  independent  political  communities,  re- 
taining in  many  respects  the  right  of  self  government,  notwithstanding 
they  are  under  the  protecting  power  of  the  United  States,  and  a  member 
thereof,  though  born  in  the  country,  is  not  by  his  birth  a  citizen  of  the 
United  States  under  the  14th  Amendment.  He  is  not  born  under  their 
actual  and  exclusive  jurisdiction,  which  the  amendment  contemplates, 
i  McKay  vs.  Campbell,  2  Sawyer,  118;  U.  S.  vs.  Osborne,  6  Ibid.,  4C6; 
Worcester  m.  Georgia,  6  Peters,  515.) 
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always  been  the  doctrine  of  this  country,  except  as  applied 
to  Africans  brought  here  and  sold  as  slaves  and  their  des- 

O 

cendarits,  that  birth  within  the  dominions  and  jurisdiction 
of  the  United  States  of  itself  creates  citizenship.  This 
subject  was  elaborately  considered  by  Assistant  Vice-Chan- 
cellor S  an  ford  in  Lynch  against  Clarke,  found  in  the 
first  volume  of  his  reports.  In  that  case  one  Julia  Lynch, 
born  in  New  York,  in  1819,  of  alien  parents,  during 
their  temporary  sojourn  in  that  city,  returned  with  them 
the  same  year  to  their  native  country,  and  always  resided 
there  afterwards.  It  was  held  that  she  was  a  citizen  of 
the  United  States. 

After  an  exhaustive  examination  of  the  law  the  Vice- 
Chancellor  said  that  he  entertained  no  doubt  that  every 
person  born  within  the  dominions  and  allegiance  of  the 
United  States,  whatever  the  situation  of  his  parents,  was 
a  natural  born  citizen;  and  added,  that  this  was  the 
general  understanding  of  the  legal  profession,  and  the  uni- 
versal impression  of  the  public  mind.  In  illustration  of 
this  general  understanding  he  mentions  the  fact,  that  when 
at  an  election  an  inquiry  is  made  whether  the  person 
offering  to  vote  is  a  citizen  or  an  alien,  if  he  answers  that 
he  is  a  native  of  this  country  the  answer  is  received  as 
conclusive  that  he  is  a  citizen;  that  no  one  inquires  fur- 
ther; no  one  asks  whether  his  parents  were  citizens  or 
foreigners;  it  is  enough  that  he  was  born  here  what- 
ever was  the  status  of  his  parents.  He  shows  also  that 
legislative  expositions  on  the  subject  speak  but  one  lan- 
guage, and  he  cites  to  that  effect  not  only  the  laws  of  the 
United  States,  but  the  statutes  of  a  great  number  of  the 
States,  and  establishes  conclusively  that  there  is  on  this  sub- 
ject a  concurrence  of  legislative  declaration  with  judicial 
opinion,  and  that  both  accord  with  the  general  understand- 
ing of  the  profession  and  of  the  public.  * 


*  In  1855  Congress   passed   the  following  act,  securing  citizenship  to 
children  of  citizens  of  the  United  States  born  without  their  limits : 


Whether  it  be  possible  for  an  alien,  who  could  be  natural- 
ized under  our  laws,  to  renounce  for  his  children,  whilst 
under  the  age  of  majority,  the  right  of  citizenship,  which 
by  those  laws  he  could  acquire  for  them,  it  is  unnecessary 
to  consider,  as  no  such  question  is  presented  here.  Nor 
is  the  further  question  before  us  whether,  if  he  cannot 
become  a  citizen,  he  can,  by  his  act,  release  any  right 
conferred  upon  them  by  the  Constitution. 

As  to  the  position  of  the  district  attorney  that  the  Re- 
striction Act  prevents  the  re-entry  of  the  petitioner  into 
the  United  States,  even  if  he  be  a  citizen,  only  a  word  is 
necessary.  The  petitioner  is  the  son  of  a  merchant,  and 
not  a  laborer  within  the  meaning  of  the  act.  Being  a 
citizen,  the  law  could  not  intend  that  he  should  ever 
look  to  the  government  of  a  foreign  country  for  per- 
mission to  return  to  the  United  States.*  And  no  citizen 


CHAP.  LXXL— An  Act  to  secure  the  Eight  of  Citizenship  to  Children  of 
Citizens  of  the  United  States  born  out  of  the  limits  thereof. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  persons  heretofore  born,  or 
hereafter  to  be  born,  out  of  the  limits  and  jurisdiction  of  the  United 
States,  whose  fathers  were  or  shall  be  at  the  time  of  their  birth  citizens 
of  the  United  States,  shall  be  deemed  and  considered,  and  are  hereby  de- 
clared to  be,  citizens  of  the  United  States:  Provided,  however,  That  the 
rights  of  citizenship  shall  not  descend  to  persons  whose  fathers  never 
resided  in  the  United  States. 

SEC.  2.  And  be  it  further  enacted,  That  any  woman  who  might  lawfully  be 
naturalized  under  the  existing. laws,  married,  or  who  shall  be  married,  to 
a  citizen  of  the  United  States,  shall  be  deemed  and  taken  to  be  a  citizen. 

Approved  February  10, 1855. 

The  provisions  of  this  statute  are  re-enacted  in  the  Kevised  Statutes 
in  sections  1993  and  1994. 

*  The  Restriction  act  of  Congress  of  July  5,  1884,  amending  the  act  of 
May  6, 1882, "  to  execute  certain  treaty  stipulations  relating  to  Chinese," 
provides  that  every  Chinese  person  other  than  a  laborer,  entitled  to  enter 
the  United  States  under  the  treaty  between  our  government  and  China,  or 
under  that  act,  shall  obtain  from  the  Chinese  government  or  the  government 
of  which  he  is  a  subject,  its  permission  to  come  within  the  United  States, 
authenticated  by  its  certificate  containing  various  particulars  of  himself 
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can  be  excluded  from  this  country  except  in  punishment 
for  crime.  Exclusion  for  any  other  cause  is  unknown 
to  our  laws  and  beyond  the  power  of  Congress.  The 
petitioner  must  be  allowed  to  land,  and  it  is  so  ordered. 


and  family,  so  as  to  clearly  identify  him  ;  and  whilst  such  certificate  is 
only  prima  facie  evidence  .against  our  government,  it  is  made  the  sole 
evidence  permissible  on  the  part  of  the  person  producing  it  to  establish 
his  right  of  entry  into  the  United  States.  (Chap.  220,  sec.  6;  Stats,  of 
1883-4,  115.) 
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One  month  ago  Mr.  Tilden  was  the  undoubted  choice  of  the 
Democratic  majority,  in  all  sections  of  the  country,  for  the 
Presidential  nomination  at  Chicago.  The  love  of  fair  play,  the 
abhorrence  all  men  of  honor  and  conscience  have  for  conspir- 
acy and  outrage  against  the  American  voter  had  kept  the  public 
mind  directed,  for  more  than  seven  years,  to  the  venerable  states- 
man who  had  been  the  victim  of  the  Great  Fraud,  1876-7.  In 
1880  there  was  a  general  demand  by  the  Democratic  voters  of  the 
country  that  the  wrong  which  they  had  suffered,  in  the  person  of 
Mr.  Tilden,  should  be  righted  by  his  re-nomination  and  election. 
He  was  admonished  then,  by  advancing  age  and  increasing  infirm- 
ities, that  the  burdens  of  a  campaign,  and  the  heavier  burdens  of 
the  Presidential  office  were  greater  than  he  could  bear.  Four 
years  later,  in  response  to  the  almost  unanimous  call  of  his  party, 
Mr.  Tilden  announced  his  final  and  irrevocable  declination  in  these 
memorable  words: 

At  the  present  time  the  considerations  which  induced  my  action 
in  1880  have  become  imperative.  I  ought  not  to  assume  a  task  which 
I  have  not  the  physical  strength  to  carry  through.  To  reform  the 
administration  of  the  Federal  Government;  to  realize  my  own  ideal, 
and  to  fulfill  the  just  expectations  of  the  people,  would  indeed 
warrant,  as  they  could  alone  compensate,  the  sacrifices  which  the 
undertaking  would  involve.  But,  in  my  condition  of  advancing 
years  and  declining  strength,  I  feel  no  assurance  of  my  ability  to 
accomplish  those  objects.  I  am,  therefore,  constrained  to  say,  defin- 
itively, that  I  cannot  now  assume  the  labors  of  an  administration  or 
of  a  canvass. 


Undervaluing  in  no  wise  that  best  gift  of  Heaven-— the  occasion 
and  the  power  sometimes  bestowed  upon  a  mere  individual  to 
communicate  an  impulse  for  good;  grateful  beyond  all  words  to  my 
fellow  countrymen  who  would  assign  such  a  beneficent  function  to 
me,  I  am  consoled  by  the  reflection  that  neither  the  Democratic 
party,  nor  the  Republic  whose  future  that  party  is  the  best  guaran- 
tee, is  now,  or  ever  can  be,  dependent  upon  any  one  man  for  their 
successful  progress  in  the  path  of  a  noble  destiny. 

Having  given  to  their  welfare  whatever  of  health  and  strength 
I  possessed,  or  could  borrow  from  the  future,  and  having  reached 
the  .term  of  my  capacity  for  such  labors  as  their  welfare  now  demands, 
I  but  submit  to  the  will  of  God  in  deeming  my  public  career  forever 
closed. 

All  true  friends  of  Mr.  Tilden  must  consider  him  out  of  the 
race,  and  the  question  of  the  hour  now  is — Who  among  the  emi- 
nent Democratic  statesmen  whose  claims  will  be  urged  at  Chicago 
most  nearly  represents  the  policy  and  principles  which  made  Mr. 
Tilden  the  trusted  leader  of  his  party?  The  Democratic  masses 
demand  that  such  a  man  shall  be  their  standard-bearer  in  the 
approaching  struggle.  He  must  have  the  courage  and  the  capac- 
ity to  carry  forward  the  scheme  of  economy,  retrenchment,  and 
administrative  reform  to  which  Mr.  Tilden  was  pledged  in  1876. 
He  must  restore  official  integrity  in  all  branches  of  the  public  serv- 
ice; he  must  stamp  out  official  corruption  and  jobbery,  and  arrest 
the  fatal  march  which  the  country  has  been  making  for  a  score  of 
years,  under  Republican  rule,  toward  centralization  and  imperial- 
ism. He  must  be  one  who  can  command  the  full  vote  of  the 
Democratic  party,  and  one  who,  when  elected,  will  defend  the 
right  of  the  people  to  have  the  President  of  their  choice,  and  will 
not  cover  his  eyes  before  a  drawn  sword.  He  must  have  b.een 
loyal  to  the  Union,  but  he  must  have  been  always  a  consis- 
tent and  faithful  Democrat.  He  must  be  one  who  had  no  lot 
or  part  in  the  shameful  surrender  of  1876-77;  and  he  will  be 
all  the  better  if  it  appears  that  he  not  only  resisted  the  adop- 
tion of  the  electoral  bill,  but  fought  the  false  count  at  every 
step,  and  followed  his  last  blow  at  the  consummated  fraud  with  a 
heart-felt  judicial  anathema.  Such  is  the  man  the  people  want. 
And  if,  in  addition  to  these  qualifications,  he  has  proved  himself 
the  foremost  defender  of  the  rights  of  states,  and  of  people  against 
federal  centralization — the  champion  of  the  Republic  against  the 
Empire — he  would  be  elected  as  certainly  as  the  sun  should  rise  on 
election  day,  and  he  would  be  found  in  the  White  House  as  cer- 
tainly as  it  should  set  on  the  4th  of  March. 

The  candidacy  of  Mr.  Elaine,  who  represents  the  worst  features 
of  American  imperialism,  and  all  that  is  odious  in  politics  and  cor- 


rupt  in  administration,  renders  the  nomination  of  such  a  man  as 
we  have  described  an  imperative  duty.  His  friends  have  no  hesi- 
tation in  saying  that  the  man  pre-eminently  qualified  to  meet 
every  requirement  indicated  is 

HON.  STEPHEN  J.  FIELD,  OF  CALIFORNIA, 

Associate  Justice  of  the  Supreme  Court  of  the  United  States. 
The  record  of  this  eminent  jurist  is  without  spot  or  blemish.  We 
appeal  to  that  record  with  perfect  confidence,  and  challenge  the 
closest  scrutiny.  It  has  stood  the  test  of  the  most  searching 
examination  by  the  ablest  statesmen  and  the  most  careful  and 
exacting  critics  of  our  day.  Read  what  is  said  of  Judge  Field  by 
that  distinguished  Democrat,  HON.  CHAUNCEY  F.  BLACK,  Lieu- 
tenant Governor  of  Pennsylvania.  With  a  full  and  perfect 
knowledge  of  his  political  and  judicial  career  Governor  Black 
voices  the  sentiment  of  well-informed  Democrats  everywhere 
when  he  declares  that  Judge  Field  is  "  sound  in  doctrine  and 
brave  in  deed." 

To  one  great  Democratic  citizen  in  particular, — says  Governor 
Black — Samuel  J.  Tilden,  Judge  Field's  nomination  ought  to  be 
especially  acceptable.  Of  all  men  in  Congress,  at  the  bar,  or  on  the 
bench,  Judge  Field  made  the  most  gallant  and  strenuous  battle 
against  the  Great  Fraud.  He  fought  it  inch  by  inch,  in  all  its  forms 
and  phases — the  South  Carolina  case,  the  Florida  case,  the  Louisiana 
case — each  separate  fraud  which  combine  to  make  the  Great  Fraud. 
Does  Mr.  Tilden,  in  common  with  the  American  people,  who  were 
cheated  when  he  was  cheated,  owe  this  man  no  debt  of  gratitude 
for  the  splendid  struggle  he  made  in  the  Electoral  Commission  in 
defense  of  their  rights?  Would  he  or  any  other  good  Democrat  be 
willing  to  see  him  pushed  aside  to  make  room  for  any  of  the  facile 
congressmen  who  voted  to  abdicate  the  constitutional  powers  of  the 
two  Houses,  and  to  create  a  juggling  commission,  whereby  to  cast 
dice  for  the  destinies  of  forty  millions  of  freemen?  No!  If  Mr. 
Tilden  has  a  choice  beyond  himself,  that  choice  is  necessarily  Judge 
Field. 

The  people  little  realize  the  extent  to  which  Jthe  centralizing 
process  has  gone.  Our  government  to-day  is  no  more  like  the  gov- 
ernment of  the  fathers  than  it  is  like  that  of  the  Patriarchs.  The 
Constitution  under  which  we  live  resembles  that  of  1789  about  as 
the  present  British  constitution  resembles  that  of  the  Septarchy. 
The  federal  has  gradually  given  place  to  the  imperial,  until  State 
lines  are  merely  geographical  distinctions.  Power  has  stolen  or  is 
stealing  toward  the  center,  and  we  are  liable  to  awake  from  our 
dream  of  local  self-government  in  the  chilling  shadow  of  the 
Empire.  It  is  near.  One  more  defeat  of  the  States'  Rights  party, 
one  more  stamp  of  the  iron  heel  on  the  States'  Rights  idea,  and  it  is 
here.  All  this  has  been  accomplished,  not  by  open  violence,  but  by 
construction.  The  old  Constitution  has  been  buried  under  the  lib- 
eral interpretations  of  federalist-republican  congresses  and  adminis- 
trations, grasping  doubtful  powers  and  making  .each  step  toward 


centralization  the  sure  precedent  of  another.  This  revolution  was 
possible  only  with  the  concurrence  of  the  judiciary,  and  for  more 
than  twenty  years  the  current  of  decisions  has  run  steadily  in  one 
direction — reversing  the  old  rules  of  strict  constitutional  construc- 
tion and  adopting  the  new — casting  aside  the  doctrines  of  those  who 
made  the  Government,  and  enforcing  those  of  Hamilton  and  the 
Monarchists  whose  views  were  rejected  by  the  fathers.  In  other 
words,  in  that  great  case  of  the  Republic  vs.  the  Empire,  which  is 
perpetually  at  the  bar  in  some  one  of  its  countless  forms,  the  Court 
has  steadily  leaned,  and  with  crushing  weight,  to  the  side  of  the 
Empire.  But  during  all  that  period  there  was  one  Justice  whose 
voice  never  faltered.  His  opinions  run  sparkling  through  the  books 
like  a  silver  stream  through  the  desert.  Did  the  case  involve  the 
right  of  the  citizen  or  the  right  of  the  State,  he  stretched  out  in 
every  instance  the  strong  arm  of  legal  defense,  and  every  "  blow 
aimed  at  our  liberties  he  caught  upon  the  broad  shield  of  our  blessed 
Constitution  and  our  equal  laws."  But  for  the  protest  which  he 
voiced,  and  which  we  may  almost  say  he  was,  during  a  long  series 
of  dark  and  eventful  years,  there  is  no  telling  to  what  further 
extreme  the  Court  would  have  swung,  or  what  worse  transformation 
of  our  republican  system  might  have  taken  place  under  its  decis- 
ions. 

It  sounds  strangely  enough  now,  but  it  is  nevertheless  true,  that 
in  1865  the  Administration  claimed  the  right  to  seize  citizens  at  its 
pleasure,  to  try  them  by  military  courts,  and  to  shoot  or  hang  them 
under  the  judgment  of  those  tribunals  in  States  where  an  enemy 
had  never  trod,  and  the  civil  courts  were  wide  open.  And  more 
strangely  still,  there  were  Judges  of  the  Supreme  Court  who  upheld 
the  power.  Milligan  was  saved  from  the  clutches  of  such  tribunals 
by  a  bare  majority  of  one. 

McCardle,  a  citizen  of  Mississippi,  was  arrested  under  the  so- 
called  Reconstruction  laws,  tried  and  sentenced  by  a  military  court. 
His  case,  like  that  of  Milligan,  was  brought  to  the  Supreme  Court. 
It  involved  the  validity  of  the  whole  system  of  legislation,  which 
Mr.  Stevens  said  was  " outside  the  Constitution."  It  was  heard,  and 
I  presume  determined  in  consultation,  for  there  was  but  one  way  it 
could  be  determined.  Thereupon  a  bill  was  introduced  into,  the 
House  of  Representatives  to  take  away  the  jurisdiction,  and  the 
court  was  dismayed  and  paralyzed.  There  sat  the  timid  justices 
withholding  their  judgment  upon  a  case  heard,  and  upon  which 
hung  the  liberties,  not  of  one  citizen  only,  but  of  many  millions, 
until  this  iniquitous  bill,  devised  in  party  councils,  could  be  run 
through  the  two  houses — and  the  case  stricken  from  the  docket  by  a 
caucus  decree.  Two  only  had  the  courage  to  denounce  the  outrage, 
and  record  their  solemn  protest.  That  paper  is  in  style  and  tenor 
the  noblest  that  ever  found  its  way  to  the  musty  files  of  any  court, 
English  or  American.  One  of  the  signers  was  Mr.  Justice  Grier, 
who  died  full  of  years  and  in  the  odor  of  judicial  sanctity.  The 
other  was  Mr.  Justice  Field. 

In  1866  came  on  the  test-oath  cases  from  Missouri  and  Arkansas, 
and  again  Mr.  Justice  Field  came  to  the  front  as  the  defender  of  the 
citizen,  this  time  carrying  the  court  with  Him  and  wiping -out  that 
whole  system  of  most  odious  proscriptions.  These  cases-,  as  deter- 
mined, the  case  of  Cummings,  the  priest,  fined  and  imprisoned  for 


exercising  his  sacred  functions,  without  the  previous  ceremony  of  an 
infamous  and  shameful  oath,  and  the  case  of  Garland,  the  lawyer, 
debarred  from  practice  for  the. same  reason,  settle  in  favor  of  the 
citizen  the  principles  involved  as  firmly  as  it  could  have  been  done 
by  constitutional  amendment. 

These  cases  were  but  the  beginning  of  the  ceaseless  contest 
waged  by  Judge  Field  for  constitutional  liberty  against  ungranted 
and  centralized  power.  On  the  confiscation  cases,  on  the  cases 
concerning  the  indestructibility  of  States  either  by  military  force  or 
Congressional  enactment,  on  the  sanctity  of  the  mails  and  the  right 
of  the  citizen  to  be  secure  in  his  papers  as  well  as  his  person  and 
property,  on  arbitrary  and  military  arrests,  and  on  the  power  of  the 
States  generally  to  regulate  their  domestic  affairs  without  Federal 
interference,  his  course  was  the  same.  Never  man  sat  upon  any  bench 
more  vigilant,  more  fearless,  more  consistent. 

Perhaps  none  of  the  opinions  of  Judge  Field — except  those  in 
the  leading  so-called  political  cases — would  affect  him  as  a  candidate 
before  the  people  more  than  those  concerning  the  right  of  the  states 
to  control  corporations  doing  business  within  their  limits.  These 
touch  questions  which  are  of  the  utmost  moment  in  nearly  every 
state  of  the  Union,  and  would  move  large  classes  of  voters.  His 
doctrines  are  those  of  the  Democratic  party,  and  his  remedy  for 
corporate  abuses  of  every  description,  including  apparently  local 
freight  discriminations,  is  not  the  intervention  of  Congress  under 
the  vague  and  uncertain  power  to  regulate  commerce,  but  the  con- 
ceded power  of  the  states  to  regulate  their  own  creations.  Monopoly 
finds  no  more  favor  at  his  hands  than  the  absurd  centralizing  preten- 
sion that  the  right  of  supervision  resides  in  the  federal  government. 
He  leaves  it  where  it  belongs — with  the  states — and  the  oil  producer 
and  the  granger,  the  farmer  and  the  lumberman,  can  secure  for- 
himself  under  his  own  home  government  the  redress  and  protection 
he  needs,  without  inviting  in  the  Saxons  or  the  Danes.  ,The  follow- 
ing extract  expresses  the  principle  with  that  clearness  and  simplicity 
which  mark  a  great  mind,  and  lead  us  to  wonder  why  we  had  not 
said  it  that  way  ourselves: 

"  The  late  war  was  carried  on  at  an  enormous  cost  of  life  and 
property  that  the  Union  might  be  preserved;  but  unless  the  inde- 
pendence of  the  states  within  their  proper  spheres  be  also  preserved, 
the  Union  is  valueless.  In  our  form  of  government  the  one  is  as 
essential  as  the  other;  and  a  blow  at  one  strikes  both.  The  general 
government  was  formed  for  national  purposes,  principally  that  we 
might  have  within  ourselves  uniformity  of  commercial  regulations, 
a  common  currency,  one  postal  system,  and  that  the  citizens  of  the 
several  states  might  have  in  each  equality  of  right  and  privilege;  and 
that  in  our  foreign  relations  we  might  present  ourselves  as  one 
nation.  But  the  protection  and  enforcement  of  the  private  rights  of 
both  persons  and  property,  and  the  regulation  of  domestic  affairs, 
were  left  chiefly  with  the  states,  and  unless  they  are  allowed  to 
remain  there  it  will  be  impossible  for  a  country  of  such  vast  dimen- 
sions as  ours,  with  every  variety  of  soil  and  climate,  creating  differ- 
ent pursuits  and  conflicting  interests  in  different  sections,  to  be  kept 
together  in  peace.  As  long  as  the  general  government  confines  itself 
to  its  great  but  limited  sphere,  and  the  states  are  left  to  control 
their  domestic  affairs  and  business,  there  can  be  no  ground  for  public 
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unrest  and  disturbance.     Disquiet  can  only  arise  from  the  exercise 
of  ungranted  powers. 

"  Over  no  subject  is  it  more  important  for  the  interests  and  wel- 
fare of  a  state  that  it  should  have  control,  than  over  corporations 
doing  business  within  its  limits.  By  the  decision  now  rendered, 
congressional  legislation  can  take  this  control  from  the  state,  and  even 
thrust  within  its  borders  corporations  of  other  states  in  no  way 
responsible  to  it.  It  seems  to  me  that,  in  this  instance,  the  court  has 
departed  from  long  established  doctrines,  the  enforcement  of  which 
is  of  vital  importance  to  the  efficient  and  harmonious  working  of  our 
national  and  state  governments." 

At  the  October  term,  1879,  Mr.  Justice  Field  filed  his  now  famous 
dissenting  opinion  in  the  Virginia  case,  involving  the  right  of 
Congress  to  punish  a  state  officer  for  the  manner  in  which  he  dis- 
charges a  duty  imposed  by  state  law;  and  in  the  Maryland  and  Ohio 
cases,  involving  the  constitutionality  of  the  infamous  election  laws 
of  Congress.  The  reasoning  in  the  two  cases  was  the  same,  and 
the  opinions  have  been  widely  read.  They  have  largely  drawn 
public  attention  to  their  author,  especially  in  the  South,  as  the  proper 
candidate  of  the  party  whose  life-giving  principle  is  that  of  local 
self-government.  In  the  election  case  he  said: 

"  The  views  expressed  derive  further  support  from  the  fact  that 
the  constitutional  provision  applies  equally  to  the  election  of  senators, 
except  as  to  the  place  of  choosing  them,  as  it  does  to  the  election  of 
representatives.  -  It  will  not  be  pretended  that  Congress  could 
authorize  the  appointment  of  supervisors  to  examine  the  roll  of  mem- 
bers of  state  legislatures  and  pass  upon  the  validity  of  their  titles, 
or  to  scrutinize  the  balloting  for  senators  ;  or  could  delegate  to 
special  deputy  marshals  the  power  to  arrest  any  member  resisting 
and  repelling  the  interference  of  the  supervisors.  But  if  Congress 
can  authorize  such  officers  to  interfere  with  the  judges  of  election 
appointed  under  state  laws  in  the  discharge  of  their  duties  when 
representatives  are  voted  for,  it  can  authorize  such  officers  to  inter- 
fere with  members  of  the  state  legislatures  when  they  are  voted 
for.  The  language  of  the  Constitution  conferring  power  upon  Con- 
gress to  alter  the  regulations  of  the  states,  or  to  make  new  regulations 
on  the  subject,  is  as  applicable  in  the  one  case  as  in  the  other.  The 
objection  to  such  legislation  in  both  cases  is  that  state  officers  are 
not  responsible  to  the  federal  government  for  the  manner  in  which 
they  perform  their  duties,  nor  subject  to  its  control.  Penal  sanctions 
and  coercive  measures  by  federal  law  cannot  be  enforced  against 
them.  Whenever,  as  in  some  instances  is  the  case,  a  state  officer  is 
required  by  the  Constitution  to  perform  a  duty,  the  manner  of  which 
may  be  prescribed  by  Congress,  as  in  the  election  of  senators  by 
members  of  state  legislatures,  those  officers  are  responsible  to  their 
states  for  their  official  conduct.  The  federal  government  cannot 
touch  them.  There  are  remedies  for  their  disregard  of  its  regulations, 
which  can  be  applied  without  interfering  with  their  official  character 
as  state  officers.  Thus,  if  its  regulations  for  the  election  of  senators 
should  not  be  followed,  the  election  had  in  disregard  of  them  might 
be  invalidated  ;  but  no  one,  however  extreme  in  his  views,  would 
contend  that  in  such  a  case  the  members  of  the  legislature  could  be 
subjected  to  criminal  prosecution  for  their  action.  With  respect  to 
the  election  of  representatives,  so  long  as  Congress  does  not  adopt 


regulations  of  its  own  and  enforce  them  through  federal  officers,  but 
permits  the  regulations  of  the  states  to  remain,  it  must  depend  for 
a  compliance  with  them  upon  the  fidelity  of  the  state  officers  and 
their  responsibility  to  their  own  government.  All  the  provisions  of 
the  law,  therefore,  authorizing  supervisors  and  marshals  to  interfere 
with  those  officers  in  the  discharge  of  their  duties,  and  providing 
for  criminal  prosecutions  against  them  in  the  federal  courts,  are,  in 
my  judgment,  clearly  in  conflict  with  the  Constitution.  The  law 
was  adopted,  no  doubt,  with  the  object  of  preventing  frauds  at 
elections  for  members  of  Congress,  but  it  does  not  seem  to  have 
occurred  to  its  authors  that  the  states  are  as  much  interested  as  the 
general  government  in  guarding  against  frauds  at  those  elections 
and  in  maintaining  their  purity,  and,  if  possible,  more  so,  as  their 
principal  officers  are  elected  at  the  same  time.  If  fraud  be  success- 
fully perpetrated  in  any  case,  they  will  be  the  first  and  greatest 
sufferers.  They  are  invested  with  the  sole  power  to  regulate  domestic 
affairs  of  the  highest  moment  to  the  prosperity  and  happiness  of  their 
people,  affecting  the  acquisition,  enjoyment,  transfer,  and  descent  of 
property  ;  the  marriage  relation  and  the  education  of  children  ;  and 
if  such  momentous  and  vital  concerns  may  be  wisely  and  safely 
entrusted  to  them,  I  do  not  think  that  any  apprehension  need  be  felt 
if  the  supervision  of  all  elections  in  their  respective  states  should 
also  be  left  to  them. 

"  Much  has  been  said  in  argument  of  the  power  of  the  general 
government  to  enforce  its  own  laws,  and  in  so  doing  preserve  the 
peace,  though  it  is  not  very  apparent  what  pertinency  the  observa- 
tions have  to  the  questions  involved  in  the  cases  before  us.  No  one 
will  deny  that  in  the  powers  granted  to  it  the  general  government 
is  supreme,  and  that  upon  all  subjects  within  their  scope,  it  can 
make  its  authority  respected  and  obeyed  throughout  the  limits  of 
the  republic ;  and  that  it  can  repress  all  disorders  and  disturbances 
which  interfere  with  the  enforcement  of  its  laws.  But  I  am  unable 
to  perceive  in  this  fact,  which  all  sensible  men  acknowledge,  any 
cause  for  the  exercise  of  ungranted  power.  The  greater  its  lawful 
power,  the  greater  the  reason  for  not  usurping  more.  Unrest, 
disquiet  and  disturbance  will  always  arise  among  a  people,  jealous  of 
their  rights,  from  the  exercise  by  the  general  government  of  powers 
which  they  have  reserved  to  themselves  or  to  the  states." 

Judge  Field's  name  is  stainless,  and  held  in  honor  by  every  man 
that  respects  integrity  and  admires  courage.  His  public  life  has 
been  as  pure  as  running  water,  and  as  bright  in  every  prominent 
feature  as  a  star.  As  a  candidate  he  would  be  at  every  point  above 
assault.  Before  his  name,  inscribed  upon  our  banner,  all  differen- 
ces in  the  Democratic  party  would  melt  away  like  mist  before  the 
rising  sun.  He  is  identified  with  no  faction;  and  has  no  enemies  to 
punish  or  friends  to  reward.  He  has  no  long  political  record  to  ex- 
plain or  defend — nothing  but  the  broad,  calm,  consistent  flow  of  judi- 
cial logic,  wherein  there  is  no  break,  no  variableness  nor  shadow  of 
turning.  He  should  be  acceptable  to  all  factions  in  New  York.  He 
is  the  most  Western  of  Western  men,  and  should  excite  the  un- 
bounded enthusiasm  of  that  great  section  which  clamors  for  recog- 
nition and  has  the  power  to  enforce  its  demands.  He  is  from  the 
Gold  Coast,  where  specie  payments  were  never  suspended,  and 
would  attract,  more  perhaps  than  any  other  Democrat,  the  support 
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of  the  interests  requiring  a  staple  currency.  His  opinions  on  the 
legal  tender  question  are  well  known,  but  his  secret  service  to  the 
country  at  that  momentous  crisis  is  a  chapter  that  may  not  now 
be  written.  He  would  bring  the  electoral  votes  of  the  Pacific  States 
and  of  Colorado.  He  woufd  be  elected,  and  when  elected  inaugu- 
rated. Of  this  last,  no  man  who  knows  him  or  the  story  of  his  life 
can  entertain  a  doubt.  He  is  alike  above  fear  and  above  reproach. 
No  personal  peril — and  he  has  passed  many — ever  did  or  ever  will 
deter  him  from  the  performance  of  a  public  duty. 

That  illustrious  patriot  and  jurist,  the  late  Judge  Jeremiah  S. 
Black,  was  equally  pronounced  in  his  indorsement  of.  the  great 
qualities  of  Judge  Field.  u  No  man  of  our  day,"  said  Judge 
Black,  "has  so  boldly  and  consistently  extended  the  judicial  arm 
to  catch  the  blows  aimed  at  the  rights  of  the  states  and  people, 
by  successive  Federalist  administrations  and  Federalist  con- 
gresses." 

ANTI-MONOPOLY.  i 

An  impression  prevails  in  certain  quarters  that  some  of  Judge 
Field's  opinions  in  corporation  cases  are  favorable  to  monopolies. 
This  impression  is  wholly  unfounded  and  false.  It  is  \vell  known 
that  anti-monopolists  everywhere  quote,  approve  and  rely  upon 
Judge  Field's  decisions;  and  it  is  equally  well  known  that  the 
metropolitan  journals  of  New  York  quoted  his  opinions  in  advo- 
cating the  passage  of  the  famous  five-cent  fare  bill  which  was 
vetoed  by  Gov.  Cleveland.  Every  candid  lawyer,  who  will  take 
the  trouble  to  examine  Judge  Field's  opinions  in  the  Pacific  rail- 
road cases,  the  tax  cases,  the  telegraph  cases,  the  Slaughter- 
House  cases,  and  all  other  cases  involving  the  rights  and  liabili- 
ties of  corporations,  will  find  that  while  he  conceded  such  rights 
as  the  law  granted  to  them  in  express  terms,  in  every  instance  he 
held  them  strictly  within  the  bounds  of  the  law.  He  compelled 
them  to  discharge  their  obligations,  and  at  the  same  time  held 
the  federal  and  state  governments  to  a  strict  performance  of  their 
contracts  with  those  corporations.  The  conscientious  Judge 
could  do  nothing  less,  and  the  patriotic  citizen  can  ask  no  more. 

How  resolutely  Judge  Field  opposes  monopoly  in  all  its  forms 
can  be  shown  by  a  reference  to  the  Slaughter-House  cases.  A 
single  extract  from  his  opinion  in  the  last  of  these  cases  will 
serve  as  an  overwhelming  refutation  of  the  stupid  pretense  that 
he  leans  toward  class  legislation  or  special  privileges.  In  his 
opinion,  filed  May  4,  1884,  in  Slaughter-House  vs.  Slaughter  - 
House,  in  speaking  of  a  law  of  Louisiana,  Judge  Field  said : 

It  (the  act)  created  a  corporation,  and  gave  to  if  an  exclusive 
right  for  twenty-five  years  to  keep,  within  an  area  of  1,145  square 
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miles,  a  place  where  alone  animals  intended  for  slaughter  could  be 
landed  and  sheltered,  and  where  alone  they  could  be  slaughtered  and 
their  meat  prepared  for  market.  *  *  * 

All  grants  of  this  kind  are  void  at  common  law,  because  they 
destroy  the  freedom  of  trade,  discourage  labor  and  industry,  restrain 
persons  from  getting  an  honest  livelihood,  and  put  it  in  the  power  of 
the  grantees  to  enhance  the  price  of  commodities.  They  are  void 
because  they  interfere  with  the  liberty  of  the  individual  to  pursue  a 
lawful  trade  or  employment.  *  *  * 

In  this  country  it  has  seldom  been  held,  and  never  in  so  odious 
a  form  as  is  here  claimed,  that  an  entire  trade  and  business  could  be 
taken  from  citizens  and  vested  in  a  single  corporation.  Such  legis- 
lation has  been  regarded  everywhere  else  as  inconsistent  with  civil 
liberty. 

In  that  opinion  Judge  Field  gave  expression  also  to  the  following 
sentiments,  which  are  worthy  of  any  jurist  or  statesman  known  to 
history: 

As  in  our  intercourse  with  our  fellow-men  certain  principles  of 
morality  are  assumed  to  exist,  without  which  society  would  be 
impossible,  so  certain  inherent  rights  lie  at  the  foundation  of  all 
action,  and  upon  a  recognition  of  them  alone  can  free  institutions  be 
maintained.  These  inherent  rights  have  never  been  more  happily 
expressed  than  in  the  Declaration  of  Independence,  that  new  evangel 
of  liberty  to  the  people:  "  We  hold  these  truths  to  be  self-evident  " — 
that  is,  so  plain  that  their  truth  is  recognized  upon  their  mere  state- 
ment— "  that  all  men  are  endowed  " — not  by  edicts  of  Emperors,  or 
decrees  of  Parliament,  or  acts  of  Congress,  but  "by  their  Creator 
with  certain  inalienable  rights" — that  is,  rights  which  cannot  be 
bartered  away,  or  given  away,,  or  taken  away  except  in  punishment 
of  crime — "and  that  among  these  are  life,  liberty,  and  the  pursuit  of 
happiness,  and  to  secure  these  " — not  grant  them  but  secure  them — 
"governments  are  instituted  among  men,  deriving  their  just  powers 
from  the  consent  of  the  governed." 

The  common  business  and  callings  of  life,  the  ordinary  trades  and 
pursuits,  which  are  innocuous  in  themselves,  and  have  been  followed 
in  all  communities  from  time  immemorial,  must  therefore  be  free  in 
this  country  to  all  alike  upon  the  same  conditions.  The  right  to 
pursue  them,  without  let  or  hindrance,  except  that  which  is  applied 
to  all  persons  of  the  same  age,  sex  and  condition,  is  a  distinguishing 
privilege  of  citizens  of  the  United  States,  and  an  essential  element 
of  that  freedom  which  they  claim  as  their  birthright. 

THE   PACIFIC    RAILROAD   CASES. 

Judge  Field  has  been  ignorantly  assailed  on  account  of  his 
decision  in  these  cases,  involving  the  constitutionality  of  the 
Thurman  Act.  His  dissenting  opinion  relates  almost  exclusively, 
to  the  Central  Pacific  Railroad  case.  And  what  was  that :  simply  and 
solely  a  bold  attempt,  by  the  Federal  Government,  to  override  the 
laws  of  the  state  of  California,  under  which  that  company  had 
been  incorporated.  What  Democratic  lawyer  can  challenge  the 
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correctness  of  the  Judge's  ruling  in  that  case?    Let  Judge  Field 
speak  for  himself.     Here  is  what  he  says: 

The  decision  [rendered]  will,  in  my  opinion,  tend  to  create  inse- 
curity in  the  title  to  corporate  property  in  the  country.  It,  in  effect, 
determines  that  the  general  government  in  its  dealings  with  the 
Pacific  Railroad  Companies,  is  under  no  legal  obligation  to  fulfil  its 
contracts,  and  that  whether  it  shall  do  so  is  a  question  of  policy  and 
not  of  duty.  It  also  seems  to  me  to  recognize  the  right  of  the 
government  to  appropriate  by  legislative  decree  the  earnings  of  those 
companies  without  judicial  inquiry  and  determination  as  to  its  claim 
to  such  earnings,  thus  sanctioning  the  exercise  of  judicial  functions 
in  its  own  cases.  And  in  respect  to  the  Central  Pacific  Company  it 
asserts  a  supremacy  of  the  federal  over  the  State  government  in  the 
control  of  the  corporation  which,  in  my  judgment,  is  subversive  of 
the  rights  of  the  State.  That  company  is  a  State  corporation,  and 
is  the  successor  of  a  corporation  of  the  same  name,  created  before 
the  railroad  acts  of  Congress  were  passed,  and  of  four  other  corpo- 
rations organized  under  the  laws  of  the  State.  No  sovereign  attri- 
butes possessed  by  the  general  government  were  exercised  in  calling 
into  existence  the  original  company,  or  any  of  the  companies  with 
which  it  is  now  consolidated.  They  all  derived  their  powers  and 
capacities  from  the  State,  and  held  them  at  its  will. 

Whilst  the  company  was  thus  complying  in  all  respects  with  its 
engagements,  the  act  of  May  7,  1878,  was  passed,  altering  in  essential 
particulars  the  contract  of  the  company  and  greatly  increasing  its 
obligations.  By  the  contract  only  one  half  of  the  compensation  for 
transportation  for  the  government  is  to  be  retained  and  applied 
towards  the  payment  of  the  bonds.  By  the  act  of  1878  the  whole  of 
such  compensation  is  to  be  retained  and  thus  applied.  By  the  con- 
tract five  per  cent  only  of  the  net  earnings  of  the  road  are  to  be  paid 
to  the  United  States  to  be  applied  upon  the  subsidy  bonds.  By  the 
act  of  1878  twenty-five  per  cent  of  the  net  earnings  are.  to  be  thus 
paid  and  applied.  By  the  contract  the  only  security  which  the 
government  had  for  its  subsidy  bonds  was  a  second  mortgage  on  the 
road  and  its  appurtenances  and  telegraph  line;  and  the  company  was 
allowed  to  give  a  first  mortgage  as  security  for  its  own  bonds, 
issued  for  an  equal  amount.  By  the  act  of  1878  additional  security 
is  required  for  the  ultimate  payment  of  its  own  bonds,  and  the  sub- 
sidy bonds  of  the  United  States,  by  the  creation  of  what  is  termed 
a  sinking  fund,  that  is,  by  compelling  the  company  to  deposit  twelve 
hundred  thousand  dollars  a  year  in  the  treasury  of  the  United  States, 
to  be  held  for  such  payment,  or  so  much  thereof  as  may  be  necessary 
to  make  the  five  per  cent  net  earnings,  the  whole  sum  earned  as 
compensation  for  services,  and  sufficient  in  addition  to  make  the 
whole  reach  twenty-five  per  cent  of  the  net  earnings. 

I  am  aware  of  the  opinion  which  prevails  generally  that  the 
Pacific  railroad  corporations  have,  by  their  accumulation  of  wealth, 
and  the  numbers  in  their  employ,  become  so  powerful  as  to  be  dis- 
turbing and  dangerous  influences  in  the  legislation  of  the  country; 
and  that  they  should,  therefore,  be  brought  by  stringent  measures 
into  subjection  to  the  State.  This  may  be  true;  I  do  not  say  that  it 
is  not;  but  if  it  is,  it  furnishes  no  justification  for  the  repudiation  or 
evasion  of  the  contracts  made  with  them  by  the  government.  The 
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law  that  protects  the  wealth  of  the  most  powerful,  protects  also  the 
earnings  of  the  most  humble;  and  the  law  which  would  confiscate 
the  property  of  the  one  would  in  the  end  take  the  earnings  of  the 
other.  *  *  * 

Under  the  Constitution  the  management  of  local  affairs  is  left 
chiefly  to  the  States,  and  it  never  entered  into  the  conception  of  its 
framers  that  under  it  the  creations  of  the  States  could  be  taken  from 
under  their  control.  Certain  it  is  that  over  no  subject  is  it  more 
important  for  their  interests  that  they  should  retain  the  management 
and  direction  than  over  corporations  brought  into  existence  by  them. 
The  decision  of  the  majority  goes  a  great  way — further,  it  appears 
to  me,  than  any  heretofore  made  by  the  court — to  weaken  the 
authority  of  the  States,  in  this  respect,  as  against  the  will  of  Con- 
gress. According  to  my  understanding  of  its  scope  and  reach,  the 
United  States  has  only  to  make  a  contract  with  a  State  corporation 
and  a  loan  to  it,  to  oust  the  jurisdiction  of  the  State  and  place  the 
corporation  under  their  direction. 

It  would  seem  plain  that  if  legislation,  taking  institutions  of  the 
State  from  its  control,  can  be  sustained  by  this  court,  the  government 
will  drift  from  the  limited  and  well-guarded  system  established  by 
our  fathers  into  a  centralized  and  consolidated  government. 

Here  we  see  an  upright  and  fearless  judge  upholding  the  rights 
of  a  State  ;  boldly  denying  the  right  of  the  General  Government  to 
sit  in  judgment  on  and  to  violate  a  contract  to  which  it  was  itself 
a  mere  party  ;  challenging  the  attempt  of  the  Federal  government 
to  absorb  the  powers  of  the  State,  and  interpreting  the  law  as  it 
was  understood  and  enforced  by  all  the  Democratic  jurists  of  our 
past  history.  For  this  Judge  Field  deserves  the  hearty  commen- 
dation of  every  Democratic  citizen. 

THE    TAX    CASES. 

In  the  California  Tax  Cases,  about  which  there  has  been  so 
much  loose  and  ill-advised  discussion  in  the  public  prints,  there 
was  nothing  novel  or  startling.  On  the  contrary,  Judge  Field,  in 
the  Qth  Circuit,  was  called  upon  to  construe  the  meaning  of  the 
I4th  amendment  to  the  Federal  Constitution  in  its  application  to 
corporations,  or  persons  associated  together,  and  owning  and  con- 
trolling property  under  corporate  franchises.  In  doing  this  he 
employed  well  known  canons  of  construction,  and,  by  the  logic  of 
a  great  judicial  mind,  reached  conclusions  and  pronounced  decisions 
based  on  principles  and  authorities  whose  soundness  can  never  be 
questioned.  They  embody,  in  short,  that  fundamental  idea,  so 
dear  to  every  American — Equality  of  burdens  and  benefits  ;  favor- 
itism to  none  ;  equal  protection  of  the  law  for  all. 

Under  the  constitution  and  laws  of  California,  the  property  of 
private  persons  was  assessed  for  taxation  at  its  value,  after  deduct- 
ing the  amount  of  any  mortgage  by  which  it  might  be  encumbered. 
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But  an  exception  was  made  in  the  case  of  "  railroad  and  other 
quasi  corporations."  The  property  of  railroads  was  assessed  at  its 
full  taxable  value,  and  no  deduction  of  mortgages  was  allowed. 
The  precise  point  is  thus  explained  by  Judge  Field  in  the  San 
Mateo  case : 

Suppose  a  private  person  owns  a  farm  which  is  valued  at  $100,- 
ooo,  and  is  encumbered  with  a  mortgage  amounting  to  $80,000  ;  he 
is,  in  that  case,  assessed  at  $20,000  ;  if  the  rate  of  taxation  be  two 
per  cent,  he  would  pay  $400  taxes.  If  a  railroad  corporation  owns 
an  adjoining  tract  worth  $100,000,  which  is  also  encumbered  by  a 
mortgage  for  $80,000,  it  would  be  assessed  for  $100,000,  and  be 
required  to  pay  $2,000  taxes,  Or  five  times  as  much  as  the  private 
person.  There  is  here  a  discrimination  too  palpable  and  gross  to 
be  questioned,  and  such  is  the  nature  of  the  discrimination  made 
against  the  Southern  Pacific  Railroad  Company  in  the  taxation  of 
its  property.  Nothing  can  be  clearer  than  that  the  rule  of  equality 
and  uniformity  is  thus  entirely  disregarded. 

Judge  Field  held,  in  these  cases,  that  corporations  are  persons 
within  the  meaning  of  the  Fourteenth  Amendment  which  declares 
that  no  state  shall  deny  to  any  person  within  its  jurisdiction  the 
"  equal  protection  of  the  laws  "  ;  and  that  persons  do  not  lose 
their  right  to  that  equal  protection  when  they  form  themselves 
into  a  corporation  under  state  laws.  He  held  that  the  first  sec- 
tion of  the  Fourteenth  Amendment  places  a  limit  upon  all  the 
powers  of  the  state,  including  that  of  taxation.  We  quote  again 
from  his  opinion  : 

Whatever  affects  the  property  of  the  corporation,  that  is,  of  all 
the  members  united  by  the  common  name,  necessarily  affects  their 
interests.  If  all  the  members  of  the  corporation  die  or  withdraw 
from  the  association,  the  corporation  is  dead  ;  it  lives  and  can  live 
only  through  its  members.  When  they  disappear  the  corporation 
disappears.  Whatever  confiscates  or  imposes  burdens  on  its 
property  confiscates  or  imposes  burdens  on  their  property  ;  other- 
wise nobody  would  be  injured  by  the  proceeding.  *  *  * 

With  the  adoption  of  the  amendment  the  power  of  the  States 
to  oppress  any  one  under  any  pretense,  or  in  any  form,  was  forever 
ended  ;  and  henceforth  all  persons  within  their  jurisdiction  could 
claim  equal  protection  under  the  laws.  And  by  equal  protection  is 
meant  equal  security  to  every  one  in  his  private  rights — in  his  right 
to  life,  to  liberty,  to  property,  and  to  the  pursuit  of  happiness.  It 
implies  not  only  that  the  means  which  the  laws  afford  for  such  secur- 
ity shall  be  equally  accessible  to  him,  but  that  no.  one  shall  be  subject 
to  any  greater  burdens  or  charges  than  such  as  are  imposed  upon  all  others 
under  like  circumstances.  *  *  * 

The  property  acquired  by  corporations  is  held  independently 
of  any  reserved  power  in  their  charters.  By  force  of  tire  reserva- 
tion the  state  may  alter,  amend,  or  revoke  what  it  grants  ;  nothing 
more.  It  does  not  grant  the  tangible  and  visible  property  of  the 
companies,  their  roads,  their  roadways,  roadbeds,  rails,,  or  rolling- 
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stock.  These  are  their  creation  or  acquisition.  Over  them  it  can 
exercise  only  such  power  as  may  be  exercised  through  its  control 
of  the  franchises  of  the  companies,  and  such  as  may  be  exercised 
over  the  property  of  natural  persons  engaged  in  similar  business. 

In  these  tax  cases  Judge  Field  leaned  neither  to  the  right  nor 
to  the  left.  He  simply  held  the  scales  of  justice  at  an  even  bal- 
ance, and  placed  the  rights  of  all  citizens  upon  the  broad  dem- 
ocratic platform  of  perfect  eqality. 

THE   CHINESE   QUESTION. 

The  salient  points  of  Judge  Field's  record  on  the  Chinese 
question  are  in  a  nut-shell.  We  may  premise  by  saying  that  no 
other  man  has  shown  a  more  consistent  and  pronounced  opposi- 
tion to  Chinese  immigration;  and,  further,  that  in  his  judicial 
decisions  he  has  pursued  the  only  course  which  the  law  permitted 
him  to  take  in  dealing  with  that  great  question.  He  desired  to 
save  his  fellow-countrymen  from  an  indefinite  prolongation  of  the 
Mongolian  scourge.  He  plainly  saw  that  the  evil  could  not  be 
curbed  by  popular  clamor,  or  by  the  measures  enacted  by  muni- 
cipal bodies,  or  the  Legislature  of  California.  His  far-reaching 
sagacity  accurately  discerned  the  outcome  of  two  plans  of  repres- 
sion. The  first  was  the  plan  of  petty  persecution  and  spasmodic 
violence,  as  imbodied  in  the  famous  Queue  ordinance.  The  sec- 
ond was  a  plan  of  his  own.  The  first  was  a  manifest  violation  of 
the  Federal  Constitution  and  our  treaty  relations  with  China,  and 
could  result  in  nothing  but  an  aggravation  of  the  evil  aimed  at. 
By  his  plan  he  proposed  to  check  the  influx  of  Mongolian  paupers 
in  a  way  that  would  be  perfectly  agreeable  to  the  laws  of  the 
land  and  the  conscience  of  mankind.  Judge  Field  decided  the 
Queue  ordinance  of  the  city  of  San  Francisco  to  be  unconstitu- 
tional and  in  violation  of  our  treaty  stipulations  with  the  Emperor 
of  China,  they  being  a  part  of  "  the  supreme  law  of  the  land,"  on 
the  acknowledged  ground  that  the  intention  of  the  ordinance  was 
to  inflict  ignominious  punishment  on  individuals  of  a  certain  race 
belonging  to  a  nation  to  whom  our  government  was  bound  by 
solemn  obligation  not  to  pass  or  enforce  such  laws.  As  a  consci- 
entious judge,  he  felt  bound  to  smother  his  own  prejudices  against 
the  race.  Our  treaty  with  China  left  him  no  alternative.  He  did 
the  only  thing  an  honest  judge  could  do  under  the  circumstances. 

Now  for  his  plan  and  the  beneficent  fruits  of  it.  In  a  letter  to 
Senator  Miller,  of  California,  bearing  date  March  5,  1880,  Judge 
Field  said  : 

I  have  always  regarded  the  immigration  of  the  Chinese  in 
large  numbers  into  our  State  as  a  serious  evil,  and  likely  to  cause 
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great  injury  to  the  morals  of  our  people,  as  well  as  to  their  industrial 
interests.  No  one  who  visits  the  Pacific  Coast  can  fail  to  perceive 
its  injurious  results.  *  *  *  I  agree  with  you  that  it  is  our  duty 
to  preserve  this  land  for  our  people  and  their  posterity  forever  ;  to 
protect  and  defend  American  institutions  and  republican  govern- 
ment from  the  Oriental  gangrene.  And  this  is  the  duty  of  every 
American  citizen. 

These  opinions  I  have  long  entertained  ;  indeed  ever  since  the 
evil  began  to  loom  up  in  its  present  proportions,  though  I  have 
had  no  sympathy  with  the  violent,  illegal,  and  misdirected  efforts 
so  often  made  to  get  rid  of  it.  You  will  find  them  stated  in  an 
interview  with  the  editor  of  the  Argonaut,  and  reported  with  sub- 
stantial correctness  in  its  issue  of  August  9th,  1879,  an  extract  from 
which  I  beg  to  subjoin  for  your  perusal.  I  then  said,  "that  no  good 
can  come  from  a  resort  to  small  vexations  against  the  Chinese. 
To  deny  to  them  the  privilege  of  sending  to  China  their  dead,  to 
cut  off  their  queues,  to  subject  them  to  inconveniences  and  petty 
annoyances  is  unworthy  a  generous  people,  and  will  result  in  no 
practical  benefit.  I  recognize  the  Chinese  question  as  one  of  pro- 
minent importance — a  national  question,  demanding  the  considera- 
tion of  jurists  and  statesmen,  and  not  to  be  solved  by  a  resort  to 
sanitary  laws,  nor  by  local  and  municipal  police  regulations.  It  is  a 
broad  question,  to  be  discussed  by  broad-minded  men,  and  deter- 
mined upon  principles  of  law  that  govern  nations  in  their  inter- 
course with  each  other.  This  question  cannot  be  solved  by  San 
Francisco  nor  California,  nor  is  it  a  local  one,  nor  are  its  con- 
sequences to  be  confined  to  this  side  of  the  continent. 

Here  is  Judge  Field's  plan.  We  quote  further  from  the  same 
letter: 

A  MODIFICATION  OF  THE  TREATY  is,  in  my  opinion,  the  only 
way  to  deal  with  the  problem  of  their  exclusion.  They  cannot  be 
forced  out  of  the  country  by  raids  of  mobs  maltreating  their  per- 
sons and  burning  their  houses.  The  public  opinion  of  the  country 
will  not  tolerate  any  such  violence. 

This  was  the  first  suggestion  of  a  practical  remedy  ;  and,  in 
obedience  to  it,  as  everybody  knows,  our  treaty  relations  with 
China  were  revised  and  amended.  Judge  Field  advised  legislation 
by  Congress,  in  harmony  with  the  treaty  restricting  the  immigra- 
tion of  Chinese  laborers  into  the  United  States.  The  act  of 
Congress  of  May  6,  1882,  followed,  and  thus  Judge  Field  became 
the  author  of  Chinese  exclusion.  The  people  of  the  Pacific  coast 
are  indebted  to  him,  therefore,  for  the  beneficent  measures  that 
have  checked  the  influx  of  the  Mongolian  hordes.  This  is  his- 
tory, and  no  man  familiar  with  the  facts  will  question  it. 

Keeping  in  view  Judge  Field's  decision  on  the  foolish  queue 
ordinance,  mark  what  he  did  under  the  new  treaty  and  the  new 
law,  in  the  case  of  Ah  Lung,  the  Chinese  laborer  from  Hong 
Kong,  decided  in  September,  1883.  The  petitioner  set  forth  that 
he  was  unlawfully  restrained  of  his  liberty  and  detained  on  board 
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of  the  steamship  "  Oceanic,"  by  its  captain,  and  that  the  ground 
of  his  detention  was  that  he  came  within  the  act  of  Congress  of 
May  6,  1882,  "  to  execute  certain  treaty  stipulations  relating  to 
Chinese."  He  was  a  Chinese  by  race,  language  and  color,  but  he 
was  born  on  the  island  of  Hong  Kong  after  it  was  ceded  to 
Great  Britain.  Judge  Field  took  the  broad  view  that  Ah  Lung 
was  within  the  provisions  of  the  act  named,  and  he  held  that  the 
intention  of  the  law  was  to  exclude  laborers  of  the  Chinese  race, 
no  matter  from  what  country  they  came. 

And  here  Judge  Field  stands,  the  friend  of  the  American 
laborer,  interposing  the  strong  arm  of  the  law  to  prevent  any  fur- 
ther invasion  of  our  shores  by  cheap  laborers  of  the  excluded 
race. 

THE   POOR    MAN'S   FRIEND. 

Judge  Field  was  the  author  of  a  law,  passed  by  the  California 
Legislature  in  1851,  and  which  still  remains  on  the  statute  book 
unchanged,  the  most  beneficent  and  humane  that  was  ever  enacted 
in  the  interest  of  poor  and  unfortunate  debtors.  It  was  copied 
by  other  States  on  the  Pacific  coast,  and  has  proved  an  unmixed 
blessing  not  only  to  debtors,  but  to  creditors  as  well.  We  refer 
to  the  law  exempting  from  forced  sale  for  debts  (except  for  the 
purchase  price)  certain  property  indispensable  to  the  debtor  in 
providing  sustenance  for  his  family,  and  acquiring  the  means 
wherewith  to  pay  his  debts.  The  law  reads  as  follows  : 

"  The  following  property  shall  be  exempt  from  execution,  except 
as  herein  otherwise  specially  provided: 

"  i.  Chairs,  tables,  desks  and  books,  to  the  value  of  one  hundred 
dollars,  belonging  to  the  judgment  debtor. 

"  2.  Necessary  household,  table  and  kitchen  furniture,  belonging 
to  the  judgment  debtor,  including  stove,  stovepipe  and  stove  furni- 
ture, wearing  apparel,  beds,  bedding  and  bedsteads,  and  provisions 
actually  provided  for  individual  or  family  use  sufficient  for  one 
month. 

"3.  The  farming  utensils,  or  implements  of  husbandry,  of  the 
judgment  debtor;  also  two  oxen,  or  two  horses,  or  two  mules  and 
their  harness,  and  one  cart  or  wagon,  and  food  for  such  oxen,  horses 
or  mules  for  one  month. 

"  4.  The  tools  and  implements  of  a  mechanic  necessary  to  carry 
on  his  trade,  the  instruments  and  chests  of  a  surgeon,  physician, 
surveyor  and  dentist  necessary  to  the  exercise  of  their  professions, 
with  their  professional  library,  and  the  law  libraries  of  an  attorney 
or  counsellor. 

"5.  The  tent  and  furniture,  including  a  table,  camp  stools,  bed 
and  bedding  of  a  miner;  also  his  rocker,  shovels,  wheelbarrow, 
spade,  pumps  and  other  instruments  used  in  mining,  with  provis- 
ions necessary  for  his  support  for  one  month. 

"  6.  Two  oxen,  or  two  horses,  or  two  mules,  and  their  harness,  , 
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and  one  cart  or  wagon,  by  the  use  of  which  a  cartman,  teamster,  or 
other  laborer  habitually  earns  his  living;  and  food  for  such  oxen, 
horses  or  mules  for  one  month;  and  a  horse,  harness  and  vehicle 
used  by  a  physician  or  surgeon  in  making  his  professional  visits. 

"7.  All  arms  and  accoutrements  required  by  law  to  be  kept  by 
any  person.  But  no  article  mentioned  in  this  section  shall  be 
exempt  from  an  execution  issued  on  a  judgment  recovered  for  its 
price,  or  upon  a  mortgage  thereon." 

The  wisdom  of  this  law  is  manifest  on  the  slightest  examina- 
tion. It  protects  every  poor  man  from  the  rapacity  of  heartless 
creditors,  and  it  benefits  the  creditor  class  by  leaving  in  the  hands 
of  the  debtor  the  instrumentalities  with  which  to  mend  his  fort- 
unes and  discharge  his  obligations.  It  has  been  justly  said  by 
an  able  writer  that  this  law  interposes  and  says  to  the  debtor: 
"  You  shall  have  the  right  to  reserve  a  hundred  dollars'  worth  of 
property,  your  necessary  household  furniture,  wearing  apparel, 
and  a  month's  provisions ;  and  then  besides  this,  if  you  are  a 
farmer,  you  shall  be  allowed  to  retain  all  your  farming  imple- 
ments, and  also  a  wagon  and  a  pair  of  animals,  with  one  month's 
food  for  them.  This  will  enable  you  to  go  to  work  and  repair 
your  fortunes.  The  law  will  not  see  you  disabled.'  To  the 
mechanic  and  miner  this  humane  law  says :  *  Be  of  good  cheer. 
You  shall  keep  the  tools  with  which  you  ply  your  calling.  These 
shall  be  regarded  as  a  part  of  your  own  physical  system  ;  as  well 
might  your  hands  be  cut  off  as  your  tools  taken  from  them.' 
To  the  workingman  using  a  cart  and  horse,  as  so  many  laborers 
do,  this  law,  which  has  stood  for  twenty-eight  years  on  our  statute 
book,  says:  *  You  must  pay  your  debts,  but  need  not  sell  the 
good  horse  and  cart  by  which  you  are  aided  to  feed  your  child- 
ren. Nay,  you  may  keep -a  wagon  and  two  horses  if  you  are  so 
fortunate  as  to  have  them.  These  make  you  independent,  and 
the  sheriff  shall  not  take  them.'  Others  were  also  protected, 
The  instruments  of  the  surgeon  and  surveyor,  the  library  of  the 
physician  and  the  lawyer,  and  the  horse  and  buggy  of  the  physi- 
cian, were  all  declared  exempt  from  forced  sale.  This  law  has 
never  been  complained  of  or  tampered  with,  and  remains  a  monu- 
ment to  the  wisdom,  humanity  and  thought  fulness  of  its  author." 
The  decision  of  Judge  Field  on 

THE   SUNDAY   LAW 

was  in  the  interest  of  laboring  men,  and  equally  just  and  humane. 
The  only  chance  many  classes  of  over-worked  laborers  have  for 
rest  and  recreation  is  afforded  .by  a  law  compelling  cessation  from 
ordinary  business  pursuits  on  Sunday.  Judge  Field  held  that  the 
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Legislature  had  the  power  of  selection,  and  that  there  was  no 
reason  why  it  should  not  designate  Sunday  for  rest  as  well  as  any 
other  day.  In  the  course  of  that  opinion,  the  Judge  said: 

The  relations  of  superior  and  subordinate,  master  and  servant, 
principal  and  clerk,  always  have  and  always  will  exist.  Labor  is  in 
a  great  degree  dependent  upon  capital,  and  unless  the  exercise  of 
the  power  which  capital  affords  is  restrained,  those  who  are  obliged 
to  labor  will  not  possess  the  freedom  for  rest  which  they  would 

otherwise  exercise. The  law  steps  in  to  restrain  the  power  of 

capital.  Its  object  is  not  to  protect  those  who  can  rest  at  their 
pleasure,  but  to  afford  rest  to  those  who  need  it,  and  who,  from  the 
conditions  of  society,  could  not  otherwise  obtain  it.  Its  aim  is  to 
prevent  the  physical  and  moral  debility  which  springs  from  unin- 
terrupted labor;  and  in  this  aspect  it  is  a  beneficent  and  merciful 
law.  It  gives  one  day  to  the  poor  and  dependent;  from  the  enjoy- 
ment of  which  no  capital  or  power  is  permitted  to  deprive  them.  It 
is  theirs  for  repose,  for  social  intercourse,  for  moral  culture,  and,  if 
they  choose,  for  divine  worship.  Authority  for  the  enactment  I  find 
in  the  great  object  of  all  government,  which  is  protection.  Labor 
is  a  necessity  imposed  by  the  condition  of  our  race,  and  to  protect 
labor  is  the  highest  office  of  our  laws. 

THE   LEGAL   TENDER   CASES. 

While  the  American  name  has  been  scandalized  by  the  vascil- 
lating  course  pursued  by  the  majority  on  the  bench  of  the  Supreme 
Court  of  the  United  States,  in  deciding  the  various  cases  arising 
under  the  Legal  Tender  Act,  one  member  of  that  tribunal  has 
challenged  the  admiration  of  his  countrymen  and  of  mankind  by 
his  courageous,  .consistent  and  unfaltering  devotion  to  the  fixed 
rule  of  the  Federal  Constitution,  and  the  faith  and  teachings  of 
the  fathers,  on  that  great  question.  Judge  Field  has  entered  his 
protest,  on  all  proper  occasions,  against  the  dangerous  and  demor- 
alizing doctrine  that  "  this  government  ordained  to  establish  jus- 
tice, has  the  power  to  alter  the  condition  of  contracts  between 
private  parties,  and  authorize  their  payment  or  discharge  in  some- 
thing different  from  that  which  the  parties  stipulated,  thus  dis- 
turbing the  relations  of  commerce  "  and  the  business  interests  of 
all  the  people.  If  Judge  Field  had  done  nothing  else  worthy  of 
praise  his  dissent  from  the  outrageous  opinion  of  the  majority  of 
the  Court  in  the  last  of  these  cases  would  entitle  him  to  the  grat- 
itude of  every  American  citizen.  In  that  dissenting  opinion, 
which  alone  would  insure  his  lasting  fame  as  a  jurist  and  states- 
man, Judge  Field  said: 

For  nearly  three  quarters  of  a  century  after  the  adoption  of  the 
Constitution,  and  until  the  legislation  during  the  recent  civil  war,  no 
jurist  and  no  statesman  of  any  position  in  the  country  ever  pre- 
tended that  a  power  to  impart  the  quality  of  legal  tender  to  its  notes 
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was  vested  in  the  general  government.  There  is  no  recorded  word 
of  even  one  in  favor  of  its  possessing  the  power.  All  conceded,  as 
an  axiom  of  constitutional  law,  that  the  power  did  not  exist. 

When  the  idea  of  imparting  the  legal  tender  quality  to  the  notes 
of  the  United  States  issued  under  the  first  act  of  1862  was  first 
broached  the  advocates  of  the  measure  rested  their  support  of  it  on 
the  ground  that  it  was  a  war  measure,  to  which  the  country  was  com- 
pelled to  resort  by  the  exigencies  of  its  condition,  being  then  sorely 
pressed  by  the  Confederate  forces,  and  requiring  the  daily  expend- 
iture of  enormous  sums  to  maintain  its  army  and  navy  and  to  carry 
on  the  government.  *  *  *  That  war  merely  increased  the 
urgency  for  money;  it  did  not  add  to  the  powers  of  the  government 
nor  change  their  nature;  that  if  the  power  existed  it  might  be 
equally  exercised  when  a  loan  was  made  to  meet  ordinary  expenses 
in  time  of  peace  as  when  vast  sums  were  needed  to  support  an  army 
or  a  navy  in  time  of  war.  The  wants  of  the  government  could  never  be  the 
measure  of  its  powers.  But  in  the  excitement  and  apprehensions  of  the 
war  these  considerations  were  unheeded;  the  measure  was  passed  as 
one  of  overruling  necessity  in  a  perilous  crisis  of  the  country.  Now, 
it  is  no  longer  advocated  as  one  of  necessity,  but  as  one  that  may  be 
adopted  at  any  time.  Never  before  was  it  contended  by  any  jurist  or 
commentator  on  the  Constitution  that  the  government,  in  full 
receipt  of  ample  income,  with  a  treasury  overflowing  with  more 
money  on  hand  than  it  knows  what  to  do  with,  could  issue  paper 
money  as  a  legal  tender.  What  was  in  1862  called  the  "  medicine 
of  the  Constitution  "  has  now  become  its  daily  bread.  So  it  always 
happens  that  whenever  a  wrong  principle  of  conduct,  political  or 
personal,  is  adopted  on  a  plea  of  necessity,  it  will  be  afterwards  fol- 
lowed on  a  plea  of  convenience. 

But  beyond  and  above  all  the  objections  which  I  have  stated  to 
the  decision  recognizing  a  power  in  Congress  to  impart  the  legal 
tender  quality  to  the  notes  of  the  government,  is  my  objection  to 
the  rule  of  construction,  adopted  by  the  court  to  reach  its  conclu- 
sions, a  rule  which  fully  carried  out  would  change  the  whole  nature 
of  our  Constitution  and  break  down  the  barriers  which  separate  a 
government  of  limited  from  one  of  unlimited  powers. 

This  is  the  doctrine  of  the  Constitution  as  understood  by  all 
the  great  Democratic  statesmen  and  jurists  of  the  past;  and  it  is 
the  language  of  a  brave  defender  of  civil  liberty. 

Judge  Field  is  a  Democrat.  He  has  never  voted  a  Republican 
ticket.  He  has  been  on  the  Supreme  Bench  over  twenty  years,, 
and  during  that  time,  he  has  opposed,  with  unexampled  wisdom 
and  courage,  every  attempt  made  by  the  Republican  party  to 
destroy  home  rule  and  local  self-government  by  breaking  down 
"  the  barriers  which  separate  a  government  of  limited  from  one  of 
unlimited  powers." 

In  view  of  his  stainless  record,  which  we  have. thus  briefly 
sketched,  of  his  remarkable  ability  and  popular  qualities,  we  have 
no  hesitation  in  saying  that  Stephen  J.  Field  is  pre-eminently 
THE  MAN  OF  THE  HOUR. 
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Chinese  and  Railroad 

« 

RECORD 

Vindicates  His  Character 

Against  His  Enemies 


To  the 

Members  of  the  Democratic  State  Convention: 

We  are  upon  the  eve  of  a  Presidential  election.  It  is 
the  unanimous  sentiment  of  the  democracy  of  the  country 
that  Tilden  and  Hendricks  should  be  the  nominees.  This 
is  the  sentiment  of  Mr.  Justice  Field  and  his  many  friends, 
who  otherwise  would  push  him  for  the  nomination.  This 
will  doubtless  be  the  sentiment  of  the  State  Convention  now 
convened.  Without  any  necessity  therefor,  an  effort  is 
being  made  by  the  enemies  of  Mr.  Justice  Field  to  denounce 
him.  Is  this  wise  ?  Is  this  just  ?  Is  this  Democratic  ? 

Mr.  Justice  Field  is  the  only  Democrat  from  this  state 
who  has  reached  great  national  prominence.  He  is  regarded 
in  the  East  as  our  strongest  man.  Is  it  to  the  credit  of 
California  that  it  should  besmirch  the  man  who  reflects 
honor  upon  it  ? 

MR.  JUSTICE   FIELD  ON  NATIONAL 
QUESTIONS. 

Read  what  Judge  Black  says  of  Mr.  Justice  Field  : 

Judge  Stephen  J.  Field  represented  the  loyalty  of  the  country,  in  the 
late  struggle,  not  less  precisely  than  he  has  since  represented  Jeffersonian 
Democracy  and  popular  liberty  in  the  succeeding  struggle  against  centraliza- 
tion. No  man,  of  our  day,  has  so  boldly  and  so  consistently  extended  the 
judicial  arm  to  catch  the  blows  aimed  at  the  rights  of  States  and  people,  by 
successive  Federalist  administrations  and  Federalist  Congresses.  The  very 
summaries  of  a  dozen  or  more  of  his  great  "opinions"  would  rouse  the 
hearts  of  Saxon  men  like  so  many  ancient  battle-cries.  Whether  the  judicial 

was  one  with  regard  to  the  constitutionality  of  military  commissions,  of 


reconstruction  laws,  of  test  oaths,  of  legal  tenders  in  time  of  peace,  of  goin 
behind  the  fraudulent  returns  in  Louisiana  and  Florida  to  give  effect  to  th 
people's  vote,  or  of  those  grave  proceedings  in  the  very  recent  "Virgini 
cases,"  his  judgment  stood,  in  every  instance,  a  barrier  of  warning  again 
arbitrary  power  and  loose  unconstitutionality. 

What  the  New  York  Sun  says  : 

Mr.  Field's  strong  points  as  a  Presidential  candidate  are 

1.  His  pluck  shown  in  various  contests. 

2.  His  comparative  youth  and  personal  vigor. 

3.  His  record  as  a  war  Democrat. 

4.  His  States'  rights  record. 

5.  His  hard  money  record. 

6.  His  strict  construction  of  the  Constitution. 

7.  He  is  down  on  Presidential  Election  Frauds. 

8.  His  freedom  from  entangling  party  complications, 

9.  He  has  never  voted  a  Republican  ticket. 

What  the  Lancaster  (Pa.)  Intelligencer  says  : 

STEPHEN  J.  FIELD. 

A  Statement  of  Some  of  the  Facts   that  Recommend   Him  to  the  Favor  > 
the  Cincinnati  Convention. 

From  the  Lancaster  (Pa.)  Intelligencer,  June  a,  1880. 

The  people  little  realize  the  extent  to  which  the  centializing  proce 
has  gone.  '|  Our  Government  to-day  is  no  more  like  the  Government  of  tl 
fathers  than  it  is  like  that  of  the  Patriarchs.  The  Constitution  under  whic 
we  live  resembles  that  of  1789  about  as  the  present  British  Constitutic 
resembles  that  of  the  Septarchy.  The  Federal  has  gradually  given  plai 
to  the  Imperial,  until  State  lines  are  merely  geographical  distinction 
Power  has  stolen  or  is  stealing  toward  the  center,  and  we  are  liable  to  awal 
f;om  our  dream  c-f  local  self-government  in  the  chilling  shadow  of  the  En 
p'.re.  It  is  near.  One  more  defeat  of  the  States'  Rights  party,  one  mo 
st.imp  of  the  iron  heel  on  the  States'  Rights  idea,  and  it  is  here.  All  tr 
has  been  accomplished,  not  by  open  violence,  but  by  construction.  Tl 
old  Constitution  has  been  buried  under  the  liberal  interpretations  of  Fe 
eralist- Republican  Congresses  and  Administrations,  grasping  doubtful  powe 
and  making  each  step  toward  centralization  the  sure  precedent  of  anothe 
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This  revolution  was  possible  only  with  the  concurrence  of  the  Judiciary, 
and  for  more  than  twenty  years  the  current  of  decisions  has  run  steadily  in 
one  direction — reversing  the  old  rules  of  strict  constitutional  construction 
and  adop;ing  the  new — casting  aside  the  doctrines  of  those  who  made  the 
Government,  and  enforcing  those  of  Hamilton  and  the  Monarchists  whose 
views  were  rejected  by  the  fathers.  In  other  words,  in  that  great  case  of  the 
Republic  vs.  the  Empire,  which  is  perpetually  at  the  bar  in  some  one  of  its 
countless  forms,  the  Court  has  steadily  leaned,  and  with  crushing  weight,  to 
the  side  of  the  Empire.  But  during  all  that  period  there  was  one  Justice 
whose  voice  never  faltered.  His  opinions  run  sparkling  through  the  books 
like  a  silver  stream  through  the  desert.  Did  the  case  involve  ihe  right  of 
the  citizen  or  the  right  of  the  State,  he  stretched  out  in  every  instance  the 
strong  arm  of  legal  defense,  and  every  "blow  aimed  at  our  liberties  he 
caught  upon  the  broad  shield  of  our  blessed  Constitution  and  our  equal 
laws."  But  for  the  protest  which  he  voiced,  and  which  we  may  almost  say  he 
was,  during  a  long  series  of  dark  and  eventful  years,  there  is  no  telling  to 
what  further  extreme  the  Court  would  have  swung,  or  what  worse  transfor- 
mation of  our  Republican  system  might  have  taken  place  under  its  decisions. 

It  sounds  strangely  enough  now,  but  it  is  nevertheless  true,  that  in  1865 
the  Administration  claimed  the  right  to  seize  citizens  at  its  pleasure,  to  try 
them  by  military  courts,  and  to  shoot  or  hang  them  under  the  judgment  of 
those  tribunals  in  States  where  an  enemy  had  never  trod,  and  the  civil  courts 
were  wide  open.  And  more  strangely  still,  there  were  Judges  of  the 
Supreme  Court  who  upheld  the  power.  Milligan  was  saved  from  the 
clutches  of  such  tribunals  by  a  bare  majority  of  one. 

McCardle,  a  citizen  of  Mississippi,  was  arrested  under  the  so-called  Re- 
construction laws,  tried  and  sentenced  by  a  military  court.  His  case,  like 
that  of  Milligan,  was  brought  to  the  Supreme  Court.  It  involved  the  valid- 
ity of  the  whole  system  of  legislation,  which  Mr.  Stevens  said  was  "  outside 
the  Constitution."  It  was  heard,  and  I  presume  determined  in  consultation, 
for  there  was  but  one  way  it  could  be  determined.  Thereupon  a  bill  was 
introduced  into  the  House  of  Representatives  to  take  away  the  jurisdiction, 
and  the  court  was  dismayed  and  paralyzed.  There  sat  the  timid  justices 
withholding  their  judgment  upon  a  case  heard,  and  upon  which  hung  the 
liberties,  not  of  one  citizen  only,  but  of  many  millions,  until  this  iniquitous 
bill,  devised  in  party  councils,  could  be  run  through  the  two  houses — and 
the  case  stricken  from  the  docket  by  a  caucus  decree.  Two  only  had  the 
courage  to  denounce  the  outrage,  and  record  their  solemn  protest.  That 
paper  is  in  style  and  tenor  the  noblest  that  ever  found  its  way  to  the  musty 
files  of  any  court,  English  or  American.  One  of  the  signers  was  Mr.  Justice 
Grier,  who  died  full  of  years  and  in  the  odor  of  judicial  sanctity.  The  other 
was  Mr.  Justice  Field. 


In  1866  came  on  the  test-oath  cases  from  Missouri  and  Arkansas,  and 
again  Mr.  Justice  Field  came  to  the  front  as  the  defender  of  the  citizen,  this 
time  carrying  the  couit  with  him  and  wiping  out  that  whole  system  of  most 
odious  proscriptions.  These  cases,  as  determined,  the  case  of  Cummings, 
the  priest,  fined  and  imprisoned  for  exercising  his  sacred  functions,  without 
the  previous  ceremony  of  an  infamous  and  shameful  oath,  and  the  case  of 
Garland,  the  lawyer,  debarred  from  practice  for  the  same  reason,  settle  in 
favor  of  the  citizen  the  principles  involved  as  firmly  as  it  could  have  been 
done  by  constitutional  amendment. 

These  cases  were  but  the  beginning  of  the  ceaseless  contest  waged  by 
Judge  Field  for  constitutional  liberty  against  ungranted  and  centralized 
power.  On  the  confiscation  cases,  on  the  cases  concerning  the  indestructi- 
bility of  States  either  by  military  force  or  Congressional  enactment,  on  the 
sanctity  of  the  mails  and  the  right  of  the  citizen  to  be  secure  in  his  papers  as 
well  as  his  person  and  property,  on  arbitrary  and  military  arrests,  and  on  the 
power  of  the  States  generally  to  regulate  their  domestic  affairs  without  Fed- 
eral interference,  his  course  was  the  same.  Never  man  sat  upon  any  bench 
more  vigilant,  more  fearless,  more  consistent. 


MR.  JUSTICE    FIELD   AND   THE   CHINESE. 

Whilst  California  was  struggling  with  the  Chinese  ques- 
tion various  ineffectual  measures  were  proposed  by  the 
State  and  Municipal  authorities  for  checking  Chinese  immi- 
gration, such  as  the  queue  ordinance,  laws  preventing  the 
Chinese  from  removing  their  dead,  etc.  Mr.  Justice  Field 
decided  the  queue  ordinance  to  be  invalid  and  unconstitu- 
tional. It  aroused  the  hostility  of  unthinking  people. 
Whilst  he  vindicated  the  constitution  and  the  law  by  refus- 
ing to  give  effect  to  unconstitutional  and  invalid  legislation 
he  was  at  work  to  obtain  a  statesmanlike  solution  of  the 
question.  He  was  the  originator  of  the  Chinese  ex- 
clusion act.  This  is  fully  proved  by  the  following  corres- 
pondence : 


[From  the  San  Francisco  MORNING  CALL,  March  21,  i8So.] 

THE  CHINESE  QUESTION. 

Yiew  s  of  Judge  Field,  af  the  United  States  Supreme  Court. — A  letter  to  General 

Miller.  — A  Response  to  a  recently  Published  Article  on  the  Absorbing 

*  Topic. — Some  Sound  Principles  Advanced. 

The  March  number  of  the  Californian — the  new  monthly  magazine  published  in 
this  city — contains  a  very  forcible  and  well-written  article  from  the  pen  of  General  John 
F.  Miller,  on  "Certain  Phases  of  the  Chinese  Question."  It  was  sent  to  Judge  Field, 
of  the  Supreme  Court  of  the  United  States,  by  General  Miller,  who  has  received  in  reply 
the  letter  which  we  publish  below.  Some  of  our  citizens,  learning  from  General  Miller 
the  purport  of  the  letter,  telegraphed  Judge  Field  for  permission  to  publish  it,  and  ob- 
taining his  consent  we  are  now  enabled  to  give  it  to  the  public  : 

HON.  JOHN  F.  MILLER, 

DEAR  SIR'  I  have  much  pleasure  in  acknowledging  the  receipt  of  the 
Californian  for  March,  which  you  were  kind  enough  to  send  me,  containing 
your  article  on  "  Certain  Phases  of  the  Chinese  Question." 

I  am  glad,  as  a  Californian,  to  see  that  another  effort  is  being  made  to 
resuscitate  the  publication  of  a  monthly  periodical  in  our  State.  The  first 
one  was  commenced,  I  believe,  by  Mr.  Ewer,  now  an  Episcopal  clergyman 
of  distinction  in  New  York.  The  second  one  was  edited,  I  think,  for  some 
time  by  Bret  Harte,  whose  contributions  to  it  first  brought  him  into  promi- 
nent notice.  This  new  publication  contains  several  interesting  and  instruc- 
tive papers,  and  will,  doubtless,  soon  win  its  way  to  popular  favor. 

Your  article  on  the  Chinese  I  have  read  with  great  pleasure,  and  I 
heartily  concur  with  you  in  most  of  the  views  you  express  in  it.  I  have  al- 
ways regarded  the  immigration  of  the  Chinese  in  large  numbers  into  our 
State  as  a  serious  evil,  and  likely  to  cause  great  injury  to  the  morals  of  our 
people,  as  well  as  to  their  industrial  interests.  No  one  who  visits  the  Pacific 
Coast  can  fail  to  perceive  its  injurious  results.  Your  article,  I  venture  to 
say,  will  be  productive  of  much  good,  as  it  is  temperately  and  dispassionately 
written,  truthful  in  its  statements,  forcible  in  its  argument,  and  statesmanlike 
in  its  suggestions;  and  coming  from  one  who  holds  a  high  position  with  the 
party  in  power,  it  cannot  fail  to  have  great  weight  with  its  members,  who  de- 
sire to  reach  a  correct  solution  of  the  Chinese  question.  I  think  that  you  have 
handled  the  subject  so  ably  and  pointedly,  and  in  such  a  way,  too,  that  you 
can  hardly  fail  to  obtain  the  approval  of  the  more  thoughtful  and  enlightened 
on  this  side  of  the  Continent.  I  agree  with  you  that  it  is  our  duty  <c  to  pre- 
serve this  land  for  our  people  and  their  posterity  forever;  to  protect  and  de- 
fend American  institutions  and  republican  government  from  the  Oriental 
gangrene.  And  this  is  the  duty  of  every  American  citizen." 

These  opinions  I  have  long  entertained;  indeed  ever  since  the  evil  be- 
gan to  loom  up  in  its  present  proportions,  though  I  have  had  no  sympathy 
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with  the  violent,  illegal,  and  misdirected  efforts  so  often  made  to  get  rid  of  it. 
You  will  find  them  stated  in  an  interview  with  the  editor  of  the  Argonaut^ 
and  reported  with  substantial  correctness  in  its  issue  of  August  9th,  1879,  an 
extract  from  which  I  beg  to  subjoin  for  your  perusal.  I  then  said  "  that  no 
good  can  come  from  a  resort  to  small  vexations  against  the  Chinese.  To 
deny  to  them  the  privilege  of  sending  to  China  their  dead,  to  cut  off  their 
queues,  to  subject  them  to  inconveniences  and  petty  annoyances  is  unworthy 
a  generous  people,  and  will  result  in  no  practical  benefit.  I  recognize  the 
Chinese  question  as  one  of  prominent  importance — a  national  question,  de- 
manding the  consideration  of  jurists  and  statesmen,  and  not  to  be  solved  by  a 
resort  to  sanitary  laws,  nor  by  local  and  municipal  police  regulations.  It  is  a 
broad  question,  to  be  discussed  by  broad-minded  men,  and  determined  upon 
principles  of  law  that  govern  nations  in  their  intercourse  with  each  other. 
This  question  cannot  be  solved  by  San  Francisco  nor  California,  nor  is  it  a 
local  one,  nor  are  its  consequences  to  be  confined  to  this  side  of  the  Conti- 
nent. ***** 

"I  am  aware  that  commercial  intercourse  with  China  is  a  one-sided 
affair,  and  that  the  English,  German,  and  American  merchants  are  being 
driven  out  of  the  Chinese  trade,  and  that  the  Chinese  merchants  have  mo- 
nopolized not  only  their  foreign  commerce,  but  the  navigation  of  their  own 
coast  and  interior  waters.  Now,  what  is  the  remedy?  To  me  it  seems 
plain.  We  have  a  treaty  with  the  Government  of  China.  We  find  that 
treaty,  in  its  practical  workings,  one-sided.  It  is  not  equal.  The  Chinese 
have  denied  to  our  people  the  privilege  of  trading  with  the  interior  of  China. 
They  open  certain  ports,  known  as  treaty  ports,  and  practically  deny  to  our 
merchants  the  right  to  enter  any  other.  Americans  are  not  allowed  to  dig 
in  their  mines,  work  on  their  farms,  build  railroads,  navigate  streams,  obtain 
franchises,  and  are  restricted  in  the  enjoyment  of  any  but  the  most  limited 
privileges.  They  are  not  allowed  the  freedom  of  the  country.  We  may 
not  peremptorily  abrogate  this  treaty,  because  to  do  so  would  be  a  declara- 
tion of  war;  but  we  may  say  to  the  Chinese  authorities,  that  because  we  find 
this  treaty  works  unequally,  and  to  the  disadvantage  of  our  people,  we  desire 
to  modify  it;  we  may  give  the  required  notice  of  six  months  or  one  year; 
we  may  then  make  another  treaty,  and  give  to  the  Chinese  the  privileges 
they  practically  accord  to  us.  We  may  say  to  them,  your  people  shall  only 
come  to  the  United  States  and  shall  only  remain  here  for  the  purpose  of  gen- 
eral commerce;  you  shall  be  welcome  to  certain  ports,  and  to  none  other;  you 
shall  engage  only  in  foreign  trade;  you  shall  be  excluded  from  all  employ- 
ments not  connected  with  or  incidental  to  foreign  commerce;  you  shall  be 
allowed  the  privilege  of  crossing  our  continent  in  pursuit  of  business;  you 
may  be  welcome  to  visit  any  part  of  our  land;  you  may  educate  your  youth 
in  our  colleges. 
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"But  you  shall  not  .send  to  us  an  immigration  to  engage  in  the  general 
industries  of  our  country;  you  shall  not  send  a  population  to  become  perma- 
nent residents  in  our  country;  you  shall  not  come  into  competition  with  our 
laborers;  you  shall  not  engage  in  mechanical  and  manufacturing  employ- 
ments; you  shall  not  own  or  till  our  agricultural  lands;  nor  shall  you  fill 
menial  employments.  *  *  *  Thus  the  question  may  be  solved,  ration- 
ally, speedily,  and  peacefully." 

The  want  of  reciprocity  in  the  benefits  of  the  treaty  is  fully  stated  in  the 
following  extract  from  a  communication  made  by  our  Minister  in  China  to 
the  State  Department,  dated  May  16th,  1878  : 

"A  very  few  words  are  needed  to  indicate  the  lack  of  reciprocity  between  us.  I 
think  ihat  there  are  no  opportunities  of  residence,  or  of  enterprise,  from  which  the 
Chinese  among  us  are  debarred.  They  can  go  where  they  will  and  do  what  they  will 
in  all  our  broad  domain.  But  it  is  not  so  here.  Our  countrymen  may  reside  in  a  few 
cities  only,  and  they  may  engage  in  no  enterprise  outside  of  the  ordinary  interchange  of 
commodities  and  their  transportation  between  defined  points.  Opportunities  exist  to 
develop  mines,  to  establish  furnaces  and  factories,  to  construct  roads,  canals,  railroads, 
and  telegraphs,  to  operate  these,  and  steam  or  other  vessels  in  man/  routes  not  now 
open  to  them;  but  from  all  these  and  many  other  important  branches  of  enterprise  we 
are  effectually,  and  perhaps,  hopelessly  shut  out.  Perhaps,  then  the  time  has  arrived 
when  we  may  say  to  this  government  that  we  expect  a  more  perfect  reciprocity,  and 
that,  if  our  people  cannot  be  admitted  here  to  all  the  privileges  enjoyed  by  theirs  in 
our  country,  they  must  not  blame  us  if  we  demand  such  a  revision  of  our  treaties  as  will 
leave  us  free  to  meet  the  necessities  of  our  situation.  It  is  very  certain  that  China 
would  not  consent  to  the  extension  of  the  privileges  enjoyed  by  foreigners  in  ihis 
country,  and  it  is  possible  that,  rather  than  do  this,  she  would  agree  to  such  a  revision 
of  our  treaties  as  I  have  indicated.  But  if  she  should  not  do  so,  and  should  plant  her- 
self firmly  on  existing  treaties,  refusing  to  grant  us  anything,  or  assent  to  the  withdrawal 
of  any  privileges  from  her  people,  we  would  have  proceeded,  nevertheless,  as  I  have 
•aid,  in  an  honorable  way,  and  could  then  consider  the  whole  situation,  and  determine 
the  policy  which  would  most  conduce  to  our  welfare." 

A  modification  of  the  treaty  is,  in  my  opinion,  the  only  way  to  deal 
with  the  problem  of  their  exclusion.  They  cannot  be  forced  out  of  the 
country  by  raids  of  mobs  maltreating  their  persons  and  burning  their  houses. 
The  public  opinion  of  the  country  will  not  tolerate  any  such  violence.  It 
is  in  vain  to  expect  any  countenance  from  the  people  of  the  East  to  such 
attempts.  Articles  like  that  of  yours  in  the  Californian  will  do  infinitely 
more  good  ;  and  will  convince  them  that  it  would  be  wise,  just  and  politic, 
and  not  in  conflict  with  our  traditional  policy,  to  insist  upon  a  revision  of 
our  treaty  so  as  to  place  the  Chinese  in  this  country  upon  the  same  footing 
as  Americans  are  now  placed  in  China,  and  thus  restrict  them  exclusively 
to  the  business  of  foreign  commerce.  This  would  be  a  practical  and  states- 
manlike solution  of  the  whole  difficulty. 

Again  thanking  you  for  your  article,  I  am,  dear  sir,  very  truly  yours, 

STEPHEN  J.  FIELD. 
WASHINGTON,  March  5,  1880. 
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SAN  FRANCISCO,,  23d  March,    1880. 
MY  DEAR  SIR: 

Permit  me  to  thank  you  most  heartily  for  the  kind  and  generous 
expression  of  your  approval  of  my  article  in  the  "Californian.''  Your 
excellent  letter  so  gratified  me  that  I  could  not  forego  the  temptation  of 
showing  it  to  our  good  friend,  Samuel  Wilson  ;  but  I  beg  you  to  consider 
that  this  action,  though  prompted  by  (what  may  be  thought,  I  hope,)  a 
pardonable  pride,  was  intended  to  make  known  to  so  distinguished  and  able 
a  man  as  Mr.  Wilson  the  fact  that  the  true  solution  of  the  great  problem  of 
the  time  had  been  found,  and  that  it  was  contained  in  your  admirable  letter. 
So  I  thought,  and  I  was  rejoiced  that  my  article  had  been  the  means  of 
jrour  giving  so  clear  and  satisfactory  an  expression  of  your  plan.  So  thought 
Mr.  Wilson,  and  he  at  once  telegraphed  you  for  .permission  to  publish  your 
letter,  and  it  was  published  in  last  Sunday's  "  Call."  It  has  attracted  much 
attention,  and  has  received  high  encomiums  from  our  most  thoughtful  men. 
I  believe  it  will  furnish  the  basis  for  the  complete  settlement  of  the  grea 
"Chinese  question." 

I  thank  you  again  for  your  letter.  I  congratulate  you  upon  the  .dis- 
covery of  the  only  practical,  statesmanlike  plan  for  the  settlement  of  the 
'*  burning  question "  of  the  present  age. 

Very  truly,  your  friend, 

JNO.  F.  MILLER. 
HON.  STEPHEN  J.  FIELD, 

U.  S.  Supreme  Court,  Washington,  D.  C. 

March  22,  1880. 
MY  DEAR  JUDGE  FIELD: 

I  have  just  read  your  letter  to  Gen.  J.  F.  Miller,  on  the  Chinese  ques- 
tion, in  the  *'  Morning  Call."  It  is  a  duty  I  owe  you  to  say,  that  it  is  the 
ablest,  and  altogether  most  statesmanlike  paper,  that  has  been  written  on  the 
subject,  so  far  as  I  have  seen.  .It  formulates  the  best  and  most  intelligent 
sentiment  of  California  on  the  question,  and  is  creditable  in  the  highest 
degree.  I  cannot  conceive  it  possible  to  state  our  case  more  completely. 

Sincerely  your  friend, 

JOHN   F.  SWIFT. 
HON-.  STEPHEN  J.  FIELD. 

Mr.  Justice  Field  was  also  the  author  of  the  following 
plank  in  the  Democratic  National  platform  of  1 880 : 

Resolved,  That,  in  the  judgment  of  this  Convention,  the  treaty  existing 
between  the  United  States  and  China  should  be  amended;  that  Chinese 
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immigration,  except  for  purposes  of  commerce,  travel  and  education,  should 
be  prohibited;  that  it  is  the  duty  of  our  Government  to  preserve  this  land 
for  our  people  and  their  posterity,  and  protect  the  American  laborer  from  a 
competition,  degrading  in  its  character  and  ruinous  to  his  hopes  of  material 
and  social  advancement. 

The  plank  was  written  by  him  and  handed  to  W.  W, 
Foote  and  J.  E.  McElrath,  and  by  them  submitted  to  the 
Committee  on  Platform  and  Resolutions.  It  was  incorpor- 
ated in  that  platform  with  the  exception  of  the  concluding 
clause,  which,  if  left,  would  have  made  the  platform  stronger 
and  more  pronounced. 

In  the  face  of  these  facts  will  any  man  deny  that  Mr. 
Justice  Field  is  in  sympathy  with  the  Pacific  coast  upon  the 
Chinese  question,  and  the  only  Democrat  in  the  state  who 
originated  a  feasible  plan  for  checking  Chinese  immigration, 
and  that  we  owe  the  relief  already  experienced  to  his  states- 
manship. 

MR.  JUSTICE  FIELD  AND  THE  RAILROAD. 

It  is  claimed  that  Mr.  Justice  Field  is  friendly  to  the 
Railroad.  There  are  but  two  decisions  in  which  rights  of 
the  Central  Pacific  Railroad  Company  have  been  adjudicated 
in  his  court.  One  case  was  a  suit  brought  by  C.  P.  Hun- 
tington  against  the  Central  Pacific  Railroad  Company  and 
his  associate  directors,  in  which  he  alleged  that  they  were 
about  to  pay  their  taxes  to  the  State  of  California,  that  the 
constitutional  provision  with  reference  to  the  assessment  of 
railroad  taxes  was  in  violation  of  the  Federal.  Constitution, 
and  was  discriminative,  and  prayed  an  injunction  prevent- 
ing the  railroad  company  from  paying  such  taxes.  This  bill 
was  dismissed  by  Mr.  Justice  Field  upon  the  ground  of  want 
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of  jurisdiction,  the  ground  of  his  reasoning  being  that  a  non_ 
resident  stockholder  could  not  by  the  device  of  suing  a  resi. 
dent  corporation  in  which  he  was  a  stockholder,  give  the 
United  States  Circuit  Court  jurisdiction  of  the  action,  if 
Mr.  Justice  Field  had  been,  as  is  claimed  by  his  enemies, 
the  friend  of  the  Central  Pacific  Railroad  and  of  Mr.  Hun- 
tington  and  Mr.  Stanford,  and  had  been  disposed  to  prosti- 
tute his  judicial  functions  to  their  service,  would  he  have 
dismissed  that  bill  ?  Subsequently  the  State  brought  suits 
against  the  Central  Pacific  Railroad  Company  for  delinquent 
taxes.  These  cases  were  transferred  to  the  Federal  Court 
upon  the  ground  that  they  involved  the  construction  of  the 
provisions  of  the  Federal  Constitution — the  fourteenth 
amendment.  Pursuant  to  a  long  line  of  decisions,  the  Uni- 
ted States  Circuit  Courts  have  jurisdiction  of  such  questions* 
After  a  long  and  exhaustive  presentation  and  argument  of 
the  case,  Mr.  Justice  Field  decided  that  the  provision  of  the 
State  Constitution  with  reference  to  the  assessment  of  rail- 
road taxes  denied  to  the  Central  Pacific  Railroad  Company 
the  equal  protection  of  the  laws,  in  that  it  enabled  private 
individuals  and  persons  to  deduct  the  mortgages  upon  their 
property  from  their  assessments,  but  denied  to  corporations 
this  privilege,  and  upon  the  further  ground  that  it  deprived 
the  Central  Pacific  Railroad  Company  of  its  property  with- 
out due  process  of  law,  for  the  reason  that  neither  the  con- 
stitution nor  the  laws  provided  for  any  notice  to  the  corpor- 
ation before  levying  the  assessment,  it  being  a  fundamental 
principle  of  law  that  no  person  can  be  assessed  without  a 
notice  and  an  opportunity  to  be  heard.  This  privilege  of 
notice  and  an  opportunity  to  be  heard  was  given  by  the 


—  13  — 

laws  of  this  State  to  the  private  taxpayer,  but  was  denied 
to  railroad  corporations. 

Can  any  one  deny  that  Mr.  Justice  Field  correctly  de- 
cided the  law,  and  is  a  judge  to  be  struck  down  because  he 
does  so  ?  It  is  admitted  that  the  system  of  taxation  sug- 
gested by  Mr.  Justice  Field  will  yield  to  the  State  a  larger 
taxation  than  it  is  now  receiving  from  railroad  property,  for 
the  mortgages  of  railroads  will  be  assessed  at  their  full  value 
and  the  balance  of  the  value  will  be  assessed  to  the  railroad. 

The  call  for  an  extra  session,  issued  by  Governor  Stone- 
man,  contained  the  following  : 

''To  propose  and  submit  to  the  people  of  the  State  of  California  aa 
amendment  to  the  Constitution  of  the  State  to  the  end  that  all  property  be- 
longing to  railroad  corporations  may  and  shall  be  assessed  by  the  State  Board 
of  Equalization  in  the  same  manner  as  property  belonging  to  individuals  is 
now  assessed  by  local  assessors,  and  that  mortgages  and  deeds  of  trust,  con- 
tracts or  other  obligations  by  which  a  debt  is  secured,  covering  the  property 
of  railroad  corporations,  shall  for  the  purpose  of  assessment  and  taxation,  be 
deemed  and  treated  as  an  interest  in  the  property  affected  thereby." 

The  Supreme  Court  of  the  United  States  has  not  yet 
determined  the  question.  Did  not  Governor  Stoneman,. 
by  this  call,  practically  recognize  the  correctness  of  Mr. 
Justice  Field's  decision  ?  Did  not  his  advisers  practically 
admit  its  correctness  ?  If  not  so,  why  did  they  not  wait  until 
the  Supreme  Court  of  the  United  States  had  reversed  the 
decision  of  Mr.  Justice  Field  ?  But,  in  addition  to  this,  all 
the  bills  proposed  for  the  taxation  of  railroads  by  those  who 
were  in  sympathy  with  the  call  for  an  extra  session,  prac- 
tically carried  out  the  suggestions  of  Mr.  Justice  Field.  All 
the  tax  bills  proposed  by  Mr.  Justice  Wallace  provided  for 
the  assessment  of  the  mortgages  on  railroads,  and  then 
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provided  for  the  assessment  of  the  balance  to  the  railroad. 
These  bills  were  made  the  test  for  determining  the  fidelity 
of  the  Democratic  members  of  the  Assembly  and  Senate 
to  anti-monopoly,  and  all  persons  who  voted  against  these 
bills  were  denounced  as  corrupt.  If,  then,  these  bills  em- 
bodied Mr.  Justice  Field's  views;  if,  as  is  claimed,  they  were 
opposed  by  the  railroad  company,  and  were  beaten  only 
because  the  railroad  company  used  money,  how  can  any 
man  claim  that  Mr.  Justice  Field  was  the  friend  and  sup- 
porter of  the  railroad  company  ?  Mr.  Justice  Field  is  in 
his  official  capacity  the  friend  of  no  one,  the  enemy  of 
no  one,  but  the  upright  and  impartial  Judge.  Had 
he  been  willing  to  prostitute  the  law  to  his  private  interests, 
why  did  he  not,  in  order  to  advance  his  presidential  aspira- 
tions, decide  the  queue  case  against  the  Chinese,  and  the 
tax  cases  against  the  railroad?  But  No!  He  had  the 
courage  to  brave  the  present  and  look  to  the  future  for 
his  vindication. 

FATHER   CUMMINGS'  CASE. 

Can  any  Irishman  or  any  Catholic  vote  to  denounce  Mr. 
Justice  Field?  It  will  be  remembered  that  at  the  close  of 
the  rebellion  an  attempt  was  made  in  various  States  to 
prevent  priests  of  the  Catholic  faith  from  exercising  their 
calling  unless  they  should  take  an  oath  that  they  had  neither 
given  aid  nor  sympathy  to  the  rebellion.  A  Catholic  priest 
refused  to  take  this  oath,  and  was  prevented  for  that  reason 
from  exercising  his  sacred  calling.  Mr.  Justice  Field,  than 
whom  no  one  excelled  in  loyalty  to  the  Union,  and  in  the 
adoption  of  active  and  coercive  measures  to  quell  the  rebel- 
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lion,  denounced  this  as  an  outrage  upon  popular  liberty  and 
liberty  of  conscience,  and  in  his  decision  declared  the  Con- 
stitution of  Missouri  to  be  in  violation  of  the  Federal  Con- 
stitution. Suppose  the  Parliament  of  England  should  pass 
a  law  preventing  any  Irish  priest  from  exercising  his 
calling  unless  he  should  swear  that  he  had  no  sympathy 
whatever  with  the  efforts  for  Irish  liberty.  What  would 
Irishmen  think  of  such  legislation  ?  What  Irishman  or 
Catholic  can  vote  for  the  censure  of  Mr.  Justice  Field, 
whose  decision  in  the  Father  Cummings  case  struck  down 
all  legislation  against  liberty  of  faith  and  of  conscience  ? 

Members  of  the  Convention,  Mr.  Justice  Field  is  three 
thousand  miles  away.  He  is  prevented  by  his  position 
from  defending  himself  against  calumny.  Will  you  denounce 
without  cause  an  able  and  upright  Democrat  ?  Will  yoa 
tell  the  people  of  the  entire  country  that  Mr.  Justice  Field, 
honored,  beloved  and  respected  throughout  the  land,  is  dis- 
trusted and  hated  in  his  own  home  ?  Will  you,  at  a  time 
when  there  is  great  need  of  harmony  in  the  party,  embitter 
Mr.  Justice  Field's  friends  in  this  state  ?  Is  it  necessary 
when  all  agree  that  Tilden  and  Hendricks  are  to  compose 
the  ticket  for  the  next  Presidential  election,  to  denounce  a 
man  who  supports  them  as  warmly  as  any  one  ? 


[From  the  Lancaster  (Pa.}  Intelligencer.]   «]tv  *    -^ 
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JUDGE    FIELD. 


SOUND  IN  DOCTRINE,  BRAVE  IN  DEED. 


An  Ardent  View  of  His  Fitness  for  the  Democratic  Candidacy, 


Four  years  ago  Mr.  Tilden  was  pre-eminently  the  man  of  the 
hour.  Probably  no  other  Democrat  could  have  been  elected  at 
that  time.  But  living  as  rapidly  as  we  do,  in  these  years  of  our 
Lord,  the  period  between  1876  and  1880  is  a  vast  tract.  Much 
has  happened.  Men  and  issues  have  changed.  We  lost  the  fruits 
of  that  victory,  and  the  responsibility  for  the  loss  is  still  undeter- 
mined. Mr.  Tilden  did  not  become  President,  but  he  ceased  to  be 
governor  of  New  York,  and  last  autumn  the  party  itself  under  his 
leadership  was  driven  from  power  in  the  state.  The  questions  upon 
which  he  acquired  the  confidence  and  won  the  support  of  his  own 
people  are  settled. 

Mr.  Tilden  is  an  older  and  a  feebler  man  than  he  was  then,  and 
he  may  not  really  desire  the  nomination.  He  has  not  said  that 
he  does,  and  his  nearest  friends  have  entered  into  intrigues  for  the 
succession  which  imply  that  he  does  not.  Some  of  them  are  put 
forward  in  a  way  that  can  mean  only  the  conviction  in  their  own 
minds  or  that  of  their  friends  that  Mr.  Tilden  is  not  a  candidate  in 
the  sense  that  he  desires  to  make  the  battle  a  second  time  in  his 
own  name,  or  feels  equal  to  the  duties  of  the  office  if  he  should  be 
elected.  We  may  fairly  assume  then  that  Mr.  Tilden  is  not  in  the 
field  until  he  tells  us  plainly  that  he  is,  and  until  he  puts  a  quietus 
upon  these  friends  of  his  who  are  candidates,  on  the  sole  ground 
that  they  are  severally  his  candidates. 

No  man  having  a  vote  at  Cincinnati  will  strive  more  earnestly 
than  the  writer  hereof  to  secure  justice  to  the  great  man  who  re- 
organized the  party  in  1876,  supplied  it  with  the  reform  issue 
raised  by  his  own  official  conduct  in  New  York,  and  led  it  to  the 
first  victory  it  had  won  in  twenty  years.  But  the  Democratic  party 
will  not  suffer  its  leadership  to  be  transferred  like  a  mere  chattel,  or 
to  be  made  the  subject  of  any  testamentary  arrangement.  If  Mr. 


Tilden  wants  the  nomination  let  him  say  so,  and  the  convention 
will  canvass  the  grounds  of  his  claim  with  a  favor  no  other  will 
receive.  If,  on  the  other  hand,  he  manfully  retires  and  expresses 
candidly  his  preference  for  another,  his  advice  will  weigh  heavily. 
But  the  party  is  not  particularly  charmed  by  the  reports  of  the  in- 
trigues, and  manoeuvres  centering  in  Gramercy  Park,  and  while 
Mr.  Tilden  may  exert  a  great  though  perhaps  not  a  controlling  in- 
fluence at  Cincinnati  by  a  bold  and  honorable  course,  the  nomi- 
nation cannot  be  disposed  of  by  testament  to  any  of  the  hungry 
expectants  who  hang  around  his  house  like  eager  legacy-hunters 
about  the  sick-chamber  of  an  opulent  Roman.  When  he  pitches 
upon  an  heir  he  must  bring  him  out  and  show  him  to  the  people ; 
since  their  consent  will  probably  be  of  more  importance  than  that 
of  the  eunuchs  and  women  of  the  household.  The  people  and  their 
delegates  at  Cincinnati  may  develop  a  preference  which  could  not 
be  set  aside  by  an  edict,  round,  vigorous,  imperial  in  every  word, 
and  still  lessjby  the  small  uncertain  whisper  that  comes,  or  seems 
to  come,  from  Gramercy  Park. 

"We  may,  therefore,  I  think,  consider  Mr.  Tilden  as  out  of  the 
race  until  he  chooses  to  come  into  it;  and  we  need  not  concern 
ourselves  about  his  wishes  concerning  a  candidate  until  he  shall  see 
fit  to  designate  his  choice.  In  the  meantime,  while  the  anxious  ex- 
pectants assure  us  he  is  moribund,  and  busily  drafting  the  last  will 
and  testament  which  is  to  transfer  our  property,  perhaps  we  may, 
without  serious  offence,  deliberate  upon  the  matter  ourselves,  and 
determine  what  we  would  do  with  the  estate,  if  only  Mr.  Tilden 
and  his  heirs  would  allow  us. 

We  must  carry  the  country  now  or  never.  A  failure  now 
means  the  end  of  free  elections,  the  practical  subversion  ot 
the  present  Constitution,  the  heart  of  the  Democratic  part}'  broken, 
and  its  disbandment,  or  its  future  existence  as  a  mere  conspiracy 
against  the  personal  government  at  Washington.  This  is  the  thought 
in  the  popular  mind.  It  is  the  thought  upon  which  the  election  will 
turn.  It  is  the  issue  upon  which  every  Democrat  will  cast  his  bal- 
lot and  upon  which  thousands  of  Republicans  will  cast  theirs.  The 
man,  therefore,  who  embodies  most  clearly  this  opposition  to  cen- 
tralization and  personal  government  is  the  man  of  the  hour  to- 
day, as  Mr.  Tilden  was  the  man  of  the  hour  in  1876.  Then  the 
issues  were  matters  of  administrative  reform,  economy,  retrench- 
ment, and  the  restoration  of  official  integrity  and  decency.  They 
are  now  superseded  by  a  greater.  The  Constitution  itself  is  in 
danger;  the  Republic  quivers  in  every  nerve  with  apprehension  of 
a  death-blow.  A  repetition  of  the  Great  Fraud  would  be  the  end 
of  free  elections  and  of  republican  government.  The  Republican 
nominee  is  the  near  friend  and  personal  representative  of  him  who 
now  holds  the  office  by  force  and  fraud.  And  it  is  not  unreason- 
able to  suppose  that  similar  means  will,  if  necessary,  be  resorted 
to  to  seat  him  against  the  will  of  the  people.  He  himself  was  one 


3 

of  the  infamous  eight,  who  closed  their  eyes  upon  the  evidence, 
and  shut  out  in  every  instance  the  record  of  the  popular  vote. 
"Who,  then,  is  the  man  to  meet  him  at  the  polls,  and  who  the  man 
to  meet  him  when  the  votes  have  been  put  in  the  boxes? 

He  must  be  one  who  can  command  the  full  vote  of  the  Demo- 
cratic party,  and  one  who,  when  elected,  will  defend  the  right  ot 
the  people  to  have  the  President  of  their  choice,  and  will  not  cover 
his  eyes  before  a  drawn  sword.  He  must  have  been  loyal  to  the 
Union,  but  he  must  have  been  always  a  consistent  and  faithful 
Democrat.  He  must  be  one  who  had  no  lot  or  part  in  the  shame- 
ful surrender  of  1876-77;  and  he  will  be  all  the  better  if  it  ap- 
pears that  he  not  only  resisted  the  adoption  of  the  electoral  bill, 
but  fought  the  false  count  at  every  step,  and  followed  his  last  blow 
at  the  consummated  fraud  with  a  heart-felt  judicial  anathema. 
Such  is  the  man  the  people  'want.  And  if,  in  addition  to  these 
qualifications,  he  has  proved  himself  the  foremost  defender  of  the 
rights  of  states,  and  of  people  against  federal  Centralization — the 
champion  of  the  republic  against  the  empire — he  would  be  elected 
as  certainly. as  the  sun  should  rise  on  the  2d  of  November,  and  he 
would  be  found  in  the  White  House  as  certainly  as  it  should  set  on 
the  4th  of  March. 

I  invite  your  readers  to  examine  fairly  and  fully  the  history  and 
character  of  Stephen  J.  Field,  of  California,  and  see  if  they  do  not  tind 
in  him  the  man  with  every  quality  and  every  qualification  required 
to  carry  the  country,  and  to  execute  its  judgment.  To  one  great 
Democratic  citizen  in  particular — to  that  Samuel  J.  Tilden,  whose 
confidence  is  hourly  abused  by  men  who  dodge  in  the  shadows  of  his 
house — by  men  who  report  him  to-day  as  in  favor  of  Payne,  who  ea- 
gerly clutched  the  electoral  bill  as  it  was  handed  out  from  the  secrecy 
of  the  Senate  committee- room,  and  gave  no  sleep  to  his  eyelids,  or  rest 
to  the  sole  of  his  foot,  until  he  had  succeeded  in  forcing  it  unamended 
down  the  throat  of  the  reluctant  House,  and  thrown  away  the  last 
chance  of  Mr.  Tilden  gaining  his  office ;  by  men  who  will  to-morrow 
report  him  as  in  favor  of  some  one  else,  and  dishonor  him  with  the 
imputation  of  making  a  sham  canvass,  intending  to  betray  his  fol- 
lowers into  the  support  of  a  ticket  they  would  otherwise  oppose — 
to  this  Samuel  J.  Tilden  Judge  Field's  nomination  ought  to  be  es- 
pecially acceptable.  Of  all  men  in  Congress,  at  the  bar,  or  on  the 
bench,  Judge  Field  made  the  most  gallant  and  strenuous  battle 
against  the  Great  Fraud.  He  fought  it,  inch  by  inch,  in  all  its 
forms  and  phases — the  South  Carolina  case,  the  Florida  case,  the 
Louisiana  case — each  separate  fraud  which  combined  to  make  the 
Great  Fraud.  Does  Mr.  Tilden,  in  common  with  the  American 
people,  who  were  cheated  when  he  was  cheated,  owe  this  man  no 
debt  of  gratitude  for  the  splendid  struggle  he  made  in  the  Electoral 
Commission  in  defence  of  their  rights?  Would  he  or  any  other 
good  Democrat  be  willing  to  see  him  pushed  aside  to  make  room 
for  any  of  the  facile  Congressmen  who  voted  to  abdicate  the  con- 


stitutional  powers  of  the  two  Houses,  and  to  create  a  juggling  com- 
mission, whereby  to  cast  dice  for  the  destinies  of  forty  millions  of 
freemen?  No!  If  Mr.  Tilden  has  a  choice  beyond  himself,  that 
choice  is  necessarily  Judge  Field.  If  he  wishes  only  that  honor- 
able discharge  from  the  service,  of  which  we  have  heard,  he  would 
naturally  desire  that  his  place  should  be  occupied  by  one  who,  in 
the  crisis  of  1876-77,  had  stood  inflexibly  true  to  him  and  to  the 
country.  Indeed,  Mr.  Tilden  has  said,  at  least  once,  and  it  is  the 
only  authenticated  speech  of  the  kind  that  ever  fell  from  his  lips, 
that,  himself  aside,  Judge  Field  would  draw  more  votes  than  any 
candidate  the  Democrats  could  name. 

The  people  little  realize  the  extent  to  which  the  centralizing  pro- 
cess has  gone.  Our  government  to-day  is  no  more  like  the  gov- 
ernment of  the  fathers  than  it  is  like  that  of  the  patriarchs.  The 
Constitution  under  which  we  live  resembles  that  of  1789  about  as 
much  as  the  present  British  constitution  resembles  that  of  the  sep- 
tarchy.  The  federal  has  gradually  given  place  to  the  imperial,  un- 
til state  lines  are  merely  geographical  distinctions.  Power  has 
stolen  or  is  stealing  towards  the  centre,  and  we  are  liable  to  wake 
from  our  dream  of  local  self-government  in  the  chilling  shadow  of 
the  empire.  It  is  near;  one  more  defeat  of  the  states  rights  party, 
one  more  stamp  of  the  iron  heel  on  the  states  rights  idea,  and  it  is 
here.  All  this  has  been  accomplished,  not  by  open  violence,  but 
by  construction.  The  old  Constitution  has  been  buried  under  the 
liberal  interpretations  of  Federalist-Republican  Congresses  and  ad- 
ministrations, grasping  doubtful  powers  and  making  each  step  to- 
wards centralization  the  sure  precedent  of  another.  This  revolu- 
tion was  possible  only  with  the  concurrence  of  the  judiciary,  and 
for  more  than  twenty  years  the  current  of  decisions  has  run  stead- 
ily in  the  one  direction — reversing  the  old  rules  of  strict  constitu- 
tional construction  and  adopting  the  new — casting  aside  the  doc- 
trines of  those  who  made  the  government,  and  enforcing  those  of 
Hamilton  and  the  monarchists  whose  views  were  rejected  by  the 
fathers.  In  other  words,  in  that  great  case  of  The  Republic  vs. 
The  Empire,  which  is  perpetually  at  the  bar  in  some  one  of  its 
countless  forms,  the  court  has  steadily  leaned,  and  with  crushing 
weight,  to  the  side  of  the  empire.  But  during  all  that  period  there 
was  one  Justice  whose  voice  never  faltered.  His  opinions  run 
sparkling  through  the  books  like  a  silver  stream  through  the  desert. 
Did  the  case  involve  the  right  of  the  citizen  or  the  right  of  the 
state,  he  stretched  out  in  every  instance  the  strong  arm  of  legal 
defence,  and  every  "  blow  aimed  at  our  liberties  he  caught  upon 
the  broad  shield  of  our  blessed  Constitution  and  our  equal  laws." 
But  for  the  protest  which  he  voiced,  and  which  we  may  almost  say 
he  was,  during  a  long  series  of  dark  and  eventful  years,  there  is  no 
telling  to  what  further  extreme  the  court  would  have  swung,  or 
what  worse  transformation  of  our  republican  system  might  have 
taken  place  under  its  decisions. 


It  sounds  strange  enough  now,  but  it  is  nevertheless  true,  that 
in  1865  the  administration  claimed  the  right  to  seize  citizens  at  its 
pleasure,  to  try  them  by  military  courts,  and  to  shoot  or  bang  them 
under  the  judgments  of  those  tribunals  in  states  where  an  enemy 
had  never  trod  and  the  civil  courts  were  wide  open.  And  more 
strangely  still,  there  were  judges  of  the  Supreme  Court  who  upheld 
the  power.  Milligan  was  saved  from  the  clutches'  of  such  tribunals 
by  a  bare  majority  of  one. 

McCardle,  a  citizen  of  Mississippi,  was  arrested  under  the  so-called 
reconstruction  laws,  tried  and  sentenced  by  a  military  court.  His 
case,  like  that  of  Milligan,  was  brought  to  the  Supreme  Court.  It 
involved  the  validity  of  the  whole  system  of  legislation,  which  Mr. 
Stevens  said  was  "outside  the  Constitution."  It  was  beard  and  I 
presume  determined  in  consultation,  for  there  was  but  one  way  it 
could  be  determined.  Thereupon  a  bill  was  introduced  into  the 
House  of  Representatives  to  take  away  the  jurisdiction,  and  the 
court  was  dismayed  and  paralyzed.  There  sat  the  timid  justices  "with- 
holding  their  judgment  upon  a  case  heard  and  upon  which  hung 
the  liberties,  not  of  one  citizen  only,  but  of  many  millions,  until 
this  iniquitous  bill,  devised  in  party  councils,  could  be  run  through 
the  two  bouses — and  the  case  stricken  from  the  docket  by  a  caucus 
decree.  Two  only  had  the  courage  to  denounce  the  outrage,  and 
record  their  solemn  protest.  That  paper  is  in  style  and  tenor  the 
noblest  that  ever  found  its  way  to  the  musty  files  of  any  court,  En- 
glish or  American.  One  of  the  signers  was  Mr.  Justice  Grier, 
who  died  full  of  years  and  in  the  odor  of  judicial  sanctity.  The 
other  was  Mr.  Justice  Field. 

In  1866  came  on  the  test-oath  cases  from  Missouri  and  Arkansas, 
and  again  Mr.  Justice  Field  came  to  tbe  front  as  the  defender  of 
the  citizen,  this  time  carrying  tbe  court  with  him  and  wiping  out  that 
whole  system  of  most  odious  proscriptions.  These  cases,  as  deter- 
mined, the  case  of  Father  Cummings,  the  priest,  fined  and  impris- 
oned for  exercising  his  sacred  functions,  without  the  previous  cere- 
mony of  an  infamous  and  shameful  oath,  and  the  case  of  Garland, 
the  lawyer,  debarred  from  practice  for  the  same  reason,  settle  in 
favor  of  the  citizen  the  principles  involved  as  firmly  as  it  could 
have  been  done  by  constitutional  amendment. 

These  cases  were  but  the  beginning  of  the  ceaseless  contest 
waged  by  Judge  Field  for  constitutional  liberty  against  ungranted 
and  centralized  power.  On  the  confiscation  cases,  on  the  cases  con- 
cerning the  indestructibility  of  states  either  by  military  force  or 
congressional  enactment,  on  the  sanctity  of  the  mails  and  the  right 
of  the  citizen  to  be  secure  in  his  papers  as  well  as  his  person  and 
property,  on  arbitrary  and  military  arrests,  and  on  the  power  of 
the  states  generally  to  regulate  their  domestic  affairs  without  fed- 
eral interference,  his  course  was  the  same.  Never  man  sat  upon 
any  bench  more  vigilant,  more  fearless,  more  consistent. 


Perhaps  none  of  the  opinions  of  Judge  Field — except  those  in 
the  leading  so-called  political  cases — would  aftect  him  as  a  can- 
didate before  the  people  more  than  those  concerning  the  right  of 
the  states  to  control  corporations  doing  business  within  their  limits. 
These  touch  questions  which  are  of  the  utmost  moment  in  nearly 
every  state  of  the  Union,  and  would  move  large  classes  of  voters. 
His  doctrines  are  those  of  the  Democratic  party,  and  his  remedy 
for  corporate  abuses  of  every  description,  including  apparently  lo- 
cal freight  discriminations,  is  not  the  intervention  of  Congress  under 
the  vague  and  uncertain  power  to  regulate  commerce,  but  the  con- 
ceded power  of  the  states  to  regulate  their  own  creations.  Mo- 
nopoly finds  no  more  favor  at  his  hands  than  the  absurd  centraliz- 
ing pretension  that  the  right  of  supervision  resides  in  the  federal 
government.  He  leaves  it  where  it  belongs — with  the  states — and 
the  oil  producer  and  the  granger,  the  farmer  and  the  lumberman, 
can  secure  for  himself  under  his  own  home  government  the  redress 
and  protection  he  needs,  without  inviting  in  the  Saxons  or  the 
Danes.  The  following  extract  expresses  the  principle  with  that 
clearness  and  simplicity  which  mark  a  great  mind,  and  lead  us  to 
wonder  why  we  had  not  said  it  that  way  ourselves: 

11  The  late  war  was  carried  on  at  an  enormous  cost  of  life  and  property  that  the 
Union  might  be  preserved  ;  but  unless  the  independence  of  the  states  within  their  proper 
spheres  be  also  preserved,  the  Union  is  valueless.  In  our  form  of  government  the  one 
is  as  essential  as  the  other;  and  a  blow  at  one  strikes  both.  The  general  government 
was  formed  for  national  purposes,  principally  that  we  might  have  within  ourselves  uni- 
formity of  commercial  regulations,  a  common  currency,  one  postal  system,  and  that  the 
citizens  of  the  several  states  might  have  in  each  equality  of  right  and  privilege;  and 
that  in  our  foreign  relations  we  might  present  ourselves  as  one  nation.  But  the  protec- 
tion and  enforcement  of  the  private  rights  of  both  persons  and  property,  and  the  regu- 
lation of  domestic  affairs,  were  left  chiefly  with  the  states,  and  unless  they  are  allowed 
to  remain  there  it  will  be  impossible  for  a  country  of  such  vast  dimensions  as  ours, 
with  every  variety  of  soil  and  climate,  creating  different  pursuits  and  conflicting  inter- 
ests in  different  sections,  to  be  kept  together  in  peace.  As  long  as  the  general  govern- 
ment confines  itself  to  its  great  but  limited  sphere,  and  the  states  are  left  to  control  their 
domestic  affairs  and  business,  there  can  be  no  ground  for  public  unrest  and  disturbance. 
Disquiet  can  only  arise  from  the  exercise  of  ungranted  powers. 

"  Over  no  subject  is  it  more  important  for  the  interests  and  welfare  of  a  state  that  it 
should  have  control,  than  over  corporations  doing  business  within  its  limits.  By  the 
decision  now  rendered,  congressional  legislation  can  take  this  control  from  the  state, 
and  even  thrust  within  its  borders  corporations  of  other  states  in  no  way  responsible  to 
it.  It  seems  to  me  that,  in  this  instance,  the  court  has  departed  from  long  established 
doctrines,  the  enforcement  of  which  is  of  vital  importance  to  the  efficient  and  harmonious 
working  of  our  national  and  state  governments."* 

At  the  October  term,  1879,  Mr.  Justice  Field  filed  his  now  famous 
dissenting  opinions  in  the  Virginia  case,  involving  the  right  of 
Congress  to  punish  a  state  officer  for  the  manner  in  which  he  dis- 
charges a  duty  imposed  by  state  law ;  and  in  the  Maryland  and 
Ohio  cases,  involving  the  constitutionality  of  the  infamous  election 
laws  of  Congress.  The  reasoning  in  the  two  cases  were  the  same, 
and  the  opinions  have  been  widely  read.  They  have  largely  drawn 
public  attention  to  their  author,  especially  in  the  .South,  as  the 
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proper  candidate  of  the  party  whose  life-giving  principle  is  that  of 
local  self-go vernm en t.     In  the  election  case  he  said  : 

"  The  views  expressed  derive  further  support  from  the  fact  that  the  constitutional 
provision  applies  equally  to  the  election  of  senators,  except  as  to  the  place  of  choosing 
them,  as  it  does  to  the  election  of  representatives.  It  will  not  be  pretended  that  Con- 
gress could  authorize  the  appointment  of  supervisors  to  examine  the  roll  of  members  of 
state  legislatures  and  pass  upon  the  validity  of  their  titles,  or  to  scrutinize  the  balloting 
for  senators  ;  or  could  delegate  to  special  deputy  marshals  the  power  to  arrest  any  mem- 
ber resisting  and  repelling  the  interference  of  the  supervisors.  But  if  Congress  can  au- 
thorize such  officers  to  interfere  with  the  judges  of  election  appointed  under  state  laws 
in  the  discharge  of  their  duties  when  representatives  are  voted  for,  it  can  authorize  such 
officers  to  interfere  with  members  of  the  state  legislatures  when  senators  are  voted  for. 
The  language,  of  the  Constitution  conferring  power  upon  Congress  to  alter  the  regula- 
tions of  the  states,  or  to  make  new  regulations  on  the  subjecOs  as  applicable  in  the  one 
case  as  in  the  other.  The  objection  to  such  legislation  in  both  cases  is  that  state  officers 
are  not  responsible  to  the  federal  government  for  the  manner  in  which  they  perform  their 
duties,  nor  subject  to  its  control.  Penal  sanctions  and  coercive  measures  by  federal  law 
cannot  be  enforced  against  them.  Whenever,  as  in  some  instances  is  the  case,  a  state 
officer  is  required  by  the  Constitution  to  perform  a  duty,  the  manner  of  which  may  be 
prescribed  by  Congress,  as  in  the  election  of  senators  by  members  of  state  legislatures, 
those  officers  are  responsible  to  their  states  for  their  official  conduct.  The  federal  gov- 
ernment cannot  touch  them.  There  are  remedies  for  their  desregard  of  its  regulations, 
which  can  be  applied  without  interfering  with  their  official  character  as  state  officers. 
Thus,  if  its  regulations  for  the  election  of  senators  should  not  be  followed,  the  election 
had  in  disregard  of  them  might  be  invalidated  ;  but  no  one,  however  extreme  in  his 
views,  would  contend  that  in  such  a  case  the  members  of 'the  legislature  could  be  sub- 
jected to  criminal  prosecution  for  their  action.  With  respect  to  the  election  of  repre- 
sentatives, so  long  as  Congress  does  not  adopt  regulations  of  its  own  and  enforce  them 
through  federal  officers,  but  permits  the  regulations  of  the  states  to  remain,  it  must  de- 
pend for  a  compliance  with  them  upon  the  fidelity  of  the  state  officers  and  their  respon- 
sibility to  their  own  government.  All  the  provisions  of  the  law,  therefore,  authorizing 
supervisors  and  marshals  to  interfere  with  those  officers  in  the  discharge  of  their  duties, 
and  providing  for  criminal  prosecutions  against  them  in  the  federal  courts,  are,  in  my 
judgment,  clearly  in  conflict  with  the  Constitution.  The  law  was  adopted,  no  doubt, 
with  the  object  of  preventing  frauds  at  elections  for  members  of  Congress,  but  it  does 
not  seem  to  have  occurred  to  its  authors  that  the  states  are  as  much  interested  as  the 
general  government  in  guarding  against  frauds  at  those  elections  and  in  maintaining 
their  purity,  and,  if  possible,  more  so,  as  their  principal  officers  are  elected  at  the  same 
time.  If  fraud  be  successfully  perpetrated  in  any  case,  they  will  be  the  first  and  great- 
est sufferers.  They  are  invested  with  the  sole  power  to  regulate^domestic  affairs  of  the 
highest  moment  to  the  prosperity  and  happiness  of  their  people',  affecting  the  acquisi- 
tion, enjoyment,  transfer,  and  descent  of  property;  the  marriage  relation  and  the  edu- 
cation of  children  ;  and  if  such  momentous  and  vital  concerns  may  be  wisely  and  safely 
entrusted  to  them,  I  do  not  think  that  any  apprehension  need  be  felt  if  the  supervision 
of  all  elections  in  their  respective  states  should  also  be  left  to  them. 

"  Much  has  been  said  in  argument  of  the  power  of  the  general  government  to  enforce 
its  own  laws,  and  in  so  doing  preserve  the  peace,  though  it  is  not  very  apparent  what 
pertinency  the  observations  have  to  the  questions  involved  in  the  cases  before  us.  No 
one  will  deny  that  in  the  powers  granted  to  it  the  general  government  is  supreme,  and 
that  upon  all  subjects  within  their  scope,  it  can  make  its  authority  respected  and  obeyed 
throughout  the  limits  of  the  republic;  and  that  it  can  repress  all  disorders  and  disturb- 
ances which  interfere  with  the  enforcement  of  its  laws.  But  I  am  unable  to  perceive  in 
this  fact,  which  all  sensible  men  acknowledge,  any  cause  for  the  exercise  of  ungranted 
power.  The  greater  its  lawful  power,  the  greater  the  reason  for  not  usurping  more. 
Unrest,  disquiet  and  disturbance  will  always  arise  among  a  people,  jealous  of  their 
rights,  from  the  exercise  by  the  general  government  of  powers  which  they  have  re- 
served to  themselves  or  to  the  states." 

Judge  Field's  name  is  stainless,  and  held  in  honor  by  every  man 
that  respects  integrity  and  admires  courage.  His  public  life  has 
been  as  pure  as  running  water  and  as  bright  in  every  prominent 
feature  as  a  star.  As  a  candidate  he  would  be  at  every  point  above 
assault.  Before  his  name  inscribed  upon  the  banner  to  be  lifted  at 
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Cincinnati,  all  differences  in  the  Democratic  party  would  melt  away 
like  mist  before  the  rising  sun.  Pie  is  identified  with  no  faction  ; 
and  has  no  enemies  to  punish  or  friends  to  reward.  He  has  no  long 
political  record  to  explain  or  defend — nothing  but  the  broad,  calm, 
consistent  flow  of  judicial  logic,  wherein  there  is  no  break,  no  vari- 
ableness nor  shadow  of  turning.  He  should  be  acceptable  to  all 
factions  in  New  York.  He  is  the  most  Western  of  Western  men 
and  should  excite  the  unbounded  enthusiasm  of  that  great  section 
which  clamors  for  recognition  and  has  the  power  to  enforce  its  de- 
mands. He  is  from  the  Gold  Coast,  where  specie  payments  were 
never  suspended,  and  would  attract,  more  perhaps  than  any  other 
Democrat,  the  support  of  the  interests  requiring  a  stable  currency. 
His  opinions  on  the  legal  tender  question  are  well  known,  but  his 
secret  service  to  the  country  at  that  momentous  crisis  is  a  chapter 
that  may  not  now  be  written.  He  would  bring  the  electoral  votes 
of  the  Pacific  states  and  of  Colorado.  He  would  be  elected  and 
when  elected  inaugurated.  Of  this  last  no  man  who  knows  him  or 
the  story  of  his  life  can  entertain  a  doubt.  He  is  alike  above  fear 
and  above  reproach.  No  personal  peril — and  he  has  passed  many— 
ever  did  or  ever  will  deter  him  from  the  performance  of  a  public 
dutv. 
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MR.  FRANCIS  G.  NEWLANDS, 

AT  THE  STOCKTON  CONVENTION, 


-ON   THE- 


FIBLD    RESOLUTIONS 


[FKOM  THE   ARGONAUT.] 

[We  reprint  from  the  Alta  the  complete  speech  of  Mr.  Newlands  at  the  Stockton  Conven- 
tion on  the  Field  resolution.  The  speech  was  delivered  under  circumstances  of  great 
embarrassment.  The  greatest  confusion  prevailed.  It  was  attempted  to  choke  him  off  by 
hisses  and  by  every  possible  manner  of  oppoaition;  groans  and  cries  of  "  Time"  were 
heard  from  every  side.  The  disgraceful  scene  indicates  how  far  freedom  of  speech  prevails 
in  the  Democratic  party,  and  revives  recollections  of  Sand-lot  and  New  Constitution  times. 
The  Convention  was  in  no  sense  a  deliberative  assembly,  and  its  results  do  not  indicate 
popular  opinion  in  reference  to  Mr.  Justice  Field.] 


Mr.  Canfield,  of  Santa  Barbara,  moved  that  the  portion  of  the  resolution 
repudiating  the  Presidential  Aspirations  of  Stephen  J.  Field  be  stricken  out, 
and  Mr.  Nowlands  seconded  the  motion,  and  said: 

Permit  me  to  preface  the  remarks  which  I  am  about  to  make 
by  a  candid  confession.  I  am  in  this  Convention  upon  a  proxy. 
I  am  one  of  that  class  of  outlaws  known  as  corporation  attorneys. 
I  represent  my  own  convictions.  I  am  the  friend  of  Mr.  Justice 
Field.  I  heard  that  he  was  to  be  attacked  here,  and  wherever 
Mr.  Justice  Field  is  to  be  attacked,  there  should  his  friends  be. 
Having  made  this  admission,  I  ask  your  candid  consideration  of 
the  facts,  and  the  arguments  which  I  shall  present  without  re- 
gard to  the  unfortunate  circumstances  of  him  who  presents 
them.  I  am  the  admirer  of  that  man  who  more  truly  repre- 
sents the  national  Democracy  than  any  man  in  the  United 
States.  I  am  the  friend  of  that  man  who,  during  the  war, 
stood  up  for  the  Constitution  of  the  United  States,  and  the  in- 
tegrity of  the  Union,  who  was  appointed  on  the  Supreme 
Bench  of  the  United  States  by  President  Lincoln  as  a  war 
Democrat — who  believed  in  a  vigorous  prosecution  of  the  war — 
who  believed  in  coercive  measures  so  long  as  the  war  lasted, 
but  who  was  in  favor  of 
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Treatment  of  the  fallen  enemy  when  the  war  was  ended.  I  am 
a  friend  of  that  man  who  in  1864,  when  it  was  sought  to  try  a 
man  before  a  military  commission  in  the  State  of  Indiana, 
charged  with  treason  against  the  Government,  declared,  in  his 
opinion  in  the  Milligan  case,  at  a  time  when  popular  feeling 
was  intense  upon  the  subject,  almost  beyond  description,  that 
the  right  of  trial  by  jury  was  the  right  of  every  man,  and  that  a 
military  commission  organized  in  a  State  not  in  a  condition  of 
rebellion  had  no  jurisdiction  to  try  American  citizens.  I  am 
the  friend  of  the  man  who,  when  a  Republican  Congress,  in  vio- 
lation of  its  solemn  pledge  given  to  the  people  that  the  war  was 
to  be  waged  not  for  subjugation,  but  for  the  maintenance  of  the 
Union,  with  the  rights  of  the  States  unimpaired,  endeavored  to 
resolve  the  conquered  Southern  States  into  military  dependen- 
cies, declared  this  to  be  an  indestructible  Union  of  indestructible 
States.  I  am  the  friend  of  the  man  who,  in  the  famous  McArdle 
case,  when  it  was  sought  under  the  Reconstruction  Acts  to  try  a 
private  citizen  two  years  after  the  close  of  the  war,  in  the  State 
of  Mississippi,  before  a  military  commission,  and  when  Congress 
endeavored  to  prevent  the  consideration  of  the  case  in  the  Su- 
preme Court  of  the  United  States,  by  repealing  the  law  which 
provided  for  appeals  in  habeas  corpus  cases,  placed  upon 
record  in  that  Court  his  solemn  protest,  declaring  that  the 
case  involved  the  liberties  of  millions  of  people,  and  should 
be  heard. 

I  am  the  friend,  and  proud  to  be  the  friend  of    the    man 
who  in   the    Cummins  case,  when  it  was   sought    by  the   in- 
famous test    oaths  in   Missouri  to  prevent  priests  from  exer- 
cising their  sacred  calling  unless  they  should  swear  that  they 
had   neither  given   aid    nor   sympathy   to   the    rebellion,    de- 
nounced   the    Constitution   of    Missouri   as   an   outrage   upon 
popular  rights,   upon   freedom   of    conscience   and  liberty   of 
action.     I  wish  to  read  what  that  great  jurist,    publicist  and 
Democrat,  now  dead,  Mr.  Jeremiah  Black,  says  with  reference 
to  Stephen  J.  Field :    ' '  Judge  Stephen  J.  Field  represented  the 
loyalty  of  the  country  in  the  late   struggle,   not  less  precisely 
than  he  has  since  represented  Jeffersonian  Democracy  and  pop- 
ular liberty  in  the  succeeding   struggle   against   centralization. 
No   man  of  our  day  has  so  boldly  and  so  consistently  extended 
the  judicial  arm  to  catch  the  blows  aimed  at  the  rights  of  States 
and  people,  by  successive  Federal  Administrations  and  Federal 
Congresses.      The  very  summaries  of  a  dozen  or  more  of  his 
great  *  opinions'  would  rouse  the  hearts  of  Saxon  men  like  so 
many   ancient  battle-cries.     Whether   the  judgment   was   one 
with  regard  to  the  constitutionality  of  Military  Commissions,  of 
Eeconstruction  Laws,  of  test  oaths,  of  legal  tenders  in  time  of 
peace,  of  going  behind  the  fraudulent  returns  in  Louisiana  and 
Florida  to  give  effect  to  the  people's  vote,  or  to  those  grave  pro- 
ceedings in  the  very  recent '  Virginia  cases/  his  judgment  stood, 
in  every  instance,  a  barrier  of  warning  against  arbitrary  power 


and  loose  unconstitutionally."  Shade  of  the  illustrious  Black! 
look  down  upon  this  Convention  about  to  visit  thy  trusted  friend 
and  compatriot  with  obloquy  and  reproach,  and  forbid  the  pro- 
fanation. 

I  have  presented  Mr.  Justice  Field  in  the  attitude  he  bears 
with  reference  to  the  Constitution  of  the  United  States  and  the 
great  national  principles  of  Democracy,     I  now  turn  to  the  local 
issues  which  have  distracted  California.    I  claim  that  Mr.  Justice 
Field   has  been  as  true  to   Democratic  principles  upon   local 
issues  as  he  has  been  in  reference  to  national  questions.     We 
are  told  that  Mr.  Justice  Field  has  decided  against  the  people 
on  the  Chinese  question  in  the  queue  case;  in  the  laundry  case; 
in  the  case  where  the  Legislature  denied  to  Chinamen  the  right 
to  remove  the  bodies  of  their  dead  to  China.     We  all  know  that 
there  has  been  a  condition  of  unrest  on  the  part  of  the  people  of 
California  with  reference  to  this  question,  but  was  Justice  Field  to 
blame  for  that  ?     Remember,  gentlemen,  that  the  Democrats  of 
California   are   themselves   as   responsible   for  the  Burlingame 
Treaty  as   any.     The  history   of  the  State  will  bear  me   out. 
I  remember  this  well,  for  it  was  one  of  the  first  public  ques- 
tions to   which   my   attention   was  called  upon  coming  to  the 
State  of  California,  that  when  Burlingame  came  to  this  country 
with  the  Chinese  Embassadors,  with  a  view  to   effecting  this 
treaty,  he  was  welcomed  in  San  Francisco  at  a  banquet  given  at 
one  of  the  leading  hotels,  and  that  prominent  Democrats,  like 
Governor  Haight  and  others,  welcomed  the  prospect  of  an  in- 
creased trade  with  China  which  it  was   expected   would   result 
from  this  treaty.     No  one  then  anticipated  that  Chinese  labor 
would   be    brought  in  competition  with  free  white  labor  to  the 
degradation  of  the  latter.     It   was   then   simply  regarded   as  a 
commercial  matter,  which  would  redound  to  the  equal  and  recip- 
rocal advantage   of   both   countries.     The   Government   of  the 
United  States,  pursuant  to  the  treaty-making  power  guaranteed 
to  it  by  the  Constitution,  entered  into  a  solemn  compact  and 
treaty  with  China,  which  guaranteed  to  Chinese  in  this  country 
the  rights  enjoyed  by  citizens  of  the  most  favored  nations.     Mr. 
Justice  Field  was  a  Judge  of  the  Supreme  Court  of  the  United 
States,  bound  by  his  solemn  oath 

TO    SUSTAIN   THAT   CONSTITUTION, 

And  by  that  Constitution  the  treaties  made  by  the  general  Gov- 
ernment were  the  supreme  law  of  the  land.  What  was  Justice 
Field's  duty  under  the  circumstances — to  sustain  that  treaty  as 
the  supreme  law  of  the  land,  or  to  strike  it  down  in  obedience 
to  the  command  of  a  single  section  of  the  country  ?  It  was  at- 
tempted by  legislation  unworthy  of  a  great  people  to  check  this 
evil,  to  check  it  by  cutting  off  the  queues  of  Chinamen,  to  check 
it  by  preventing  them  from  removing  their  dead  to  China,  and 
by  other  equally  oppressive  and  cruel  measures.  Mr.  Justice 
Field  decided  that  such  legislation  was  in  violation  of  the  Fed- 
eral Constitution,  and  was  absolutely  invalid;  but  he  was  in 


sympathy  with  the  people  of  the  State  of  California  upon  the 
great  question,  and  we  find  him  applying  the  mind  of  a  states- 
man to  a  solution  of  it.  In  a  letter  to  Senator  Miller,  written 
in  1880,  he  outlined  the  plan  for  the  Restriction  Act,  which  was 
subsequently  passed,  and  for  which  Senator  Miller  received  the 
credit.  Mr.  Justice  Field  was  the  originator  and  promoter  of 
the  Eestriction  Act,  and  he  is  the 

ONLY   DEMOCRAT    IN    THE    STATE    OF    CALIFORNIA 

Who  has  given  any  adequate  relief  to  the  people  of  this  State 
upon  the  question.  I  have  the  record  with  reference  to  that.  I 
shall  read  from  his  letter  to  Senator  Miller. 

Here  the  Convention  adjourned  until  2  P.M. 


AFTERNOON  SESSION. 

At  2  o'clock  the  Convention  reassembled  and  Mr.  Newlands  thereupon 
continued  to  speak  as  follows : 

Mr.  Newlands — Mr.  Chairman  and  delegates  of  the  Conven- 
tion :  I  shall  trespass  upon  your  indulgence  for  only  a  few  mo- 
ments longer.  In  my  remarks  this  morning  with  reference  to 
the  position  of  Mr.  Justice  Field  upon  national  questions,  I  neg- 
lected to  call  your  attention  to  his  decision  in  the  case  of  Gen- 
eral (now  Senator)  Garland,  in  which  it  was  sought  by  virtue  of 
the  Reconstruction  Act  to  prevent  Garland  from  practicing  the 
profession  of  law  because  he  could  not  conscientiously  take  the 
test  oath  required  by  the  Act  of  Congress.  Mr.  Justice  Field 
interposed  the  strong  arm  of  his  authority  between  the  victo- 
rious North  and  the  conquered  South,  and  declared  the  Act  in 
violation  of  the  Federal  Constitution,  violative  of  freedom  of 
action,  declared  that  every  man  had  a  right  to  pursue  his  voca- 
tion, and  that  he  could  not  be  deprived  of  it  by  prescriptive 
legislation.  I  ask  what  Southern  man  belonging  to  that  body 
of  brave  men  who  fought  for  a  principle  and  were  conquered, 
belonging  to  a  body  of  men  whom  it  was  sought  to  outlaw,  not 
by  judicial  decision,  not  by  the  judgment  of  a  Court,  not  by  a 
trial  by  jury,  but  by  legislative  enactment — what  man  belonging 
to  or  having  affiliations  with  the  South  can  vote  to  censure  a 
man  who  vindicated  their  rights  and  secured  to  them  their  lib- 
erties ?  I  ask  you,  gentlemen,  whether  the  gentleman  who  was 
elected  President  of  the  United  States  in  1876,  Samuel  J.  Tilden 
[cheers],  whose  countenance  now  looks  down  upon  us  [referring 
to  a  portrait  of  Tilden  hanging  over  the  stage] — the  man  whom 
every  true  Democrat  hopes  to  see  elected  President  of  the  United 
States  in  November,  1884 — I  ask  whether  he  will  approve  of 
your  casting  reproach  and  opprobrium  upon  the  man  who,  as  a 
member  of  the  Electoral  Commission,  vindicated  his  right  to 
the  high  office  of  President  in  an  opinion  which  has  not  been 
questioned;  a  decision  which  has  awakened 
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With  reference  to  that  stupendous  fraud  ?  I  ask  you  whether 
Samuel  J.  Tilden  will  approve  the  opprobrium  and  reproach  cast 
upon  a  man  who  declares  himself  not  a  candidate,  but  one  of 
Samuel  J.  Tilden's  most  earnest  and  ardent  supporters. 

Upon  the  adjournment  I  was  considering  Justice  Field's  atti- 
tude with  reference  to  local  questions  in  California.  I  undertook 
to  show  that  whilst  he  was  compelled  to  strike  down  the  uncon- 
stitutional legislation  of  municipal  and  Legislative  bodies  with 
reference  to  the  Chinese  question,  he  applied  his  great  mind  to 
a  solution  of  the  question,  and  that  it  was  to  him  that  we  are 
largely  indebted  for  the  adoption  and  passage  of  the  Eestric- 
tion  Act.  I  propose  to  read  a  short  extract  froai  a  letter 
addressed  by  Judge  Field  to  Senator  Miller  in  1880,  before  the 
passage  of  that  Act,  in  which  he  suggested  the  solution.  He 
says:  "  Now,  what  is  the  remedy  ?  To  me  it  seems  plain.  We 
have  a  treaty  with  the  Government  of  China.  We  find  that 
treaty,  in  its  principal  workings,  one-sided.  The  Chinese  have 
denied  to  our  people  the  privilege  of  trading  in  the  interior  of 
China.  They  are  not  allowed  the  freedom  of  the  country.  We 
may  not  peremptorily  abrogate  this  treaty,  because  to  do  this 
would 

BE    A.   DECLARATION    OF    WAR, 

But  we  may  say  to  the  Chinese  authorities  that  because  we  find 
the  treaty  works  unequally  and  to  the  disadvantage  of  our 
people  we  desire  to  modify  it.  We  may  say  to  them,  your  people 
shall  only  come  to  the  United  States  and  shall  only  remain  here 
for  the  purpose  of  general  commerce — you  shall  engage  only  in 
foreign  trade."  And  again  he  says:  "A.  modification  of  the 
treaty  is,  in  my  opinion,  the  only  way  to  deal  with  the  problem 
of  their  exclusion.  They  cannot  be  forced  out  of  the  country  by 
mobs  maltreating  their  persons  and  burning  their  houses.  The 
public  opinion  of  the  country  will  not  tolerate  any  such  violence. 
It  is  vain  to  expect  any  countenance  from  the  people  of  the 
East  to  such  attempts.  It  would  be  wise,  just  and  politic,  and 
not  in  conflict  with  our  traditional  policy,  to  insist  upon  a  re- 
vision of  our  treaty  so  as  to  place  the  Chinese  in  this  country 
upon  the  same  footing  as  Americans  are  now  placed  in  China, 
and  thus  restrict  them  exclusively  to  the  business  of  foreign 
commerce  This  would  be  a  practical  and  statesmanlike  solu- 
tion of  the  whole  difficulty."  This  suggestion  of  Judge  Field 
went  far  beyond  the  Restriction  Act,  and  would  have  prevented 
the  admission  of  any  Chinese  to  this  country,  except  those  who 
were  engaged  in  foreign  trade  with  China  itself. 

You  will  recollect  that  one  objection  to  the  Restriction  Act 
is  that  men  who  are  engaged  in  the  trifling  occupations  of  com- 
merce, domestic  commerce  within  the  State,  traders  on  Sacra- 
mento street,  etc. ,  are  now  enabled  to  come  in  under  the  Act. 
Under  Justice  Field's  plan  they  would  have  been  confined  en- 
tirely and  exclusively  to  foreign  trade.  Under  the  plan  sug- 
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gested  by  him  it  would  not  have  been  possible  for  fifty  China- 
men to  have  come  into  the  United  States  within  a  year.  Now, 
here  is  what  Senator  Miller  says  in  reply:  "  The  true  solution 
of  the  great  problem  of  the  time  has  been  found,  and  is  con- 
tained in  your  admirable  letter.  It  has  attracted  much  atten- 
tion, and  has  received  high  encomiums  from  our  most  thoughtful 
men.  I  believe  it  will  furnish  the  basis  for  the  settlement  of 
the  great  Chinese  question.  I  coogratulate  you  upon  the  dis- 
covery of  the  only  practical,  statesmanlike  plan  for  the  settle- 
ment of  the  burning  question  of  the  present  age."  And  Hon. 
John  F.  Swift,  subsequently  appointed  a  Commissioner  for  the 
modification  of  the  Burlingame  Treaty,  says:  "I  have  just 
read  your  letter  to  Gen.  J.  F.  Miller,  on  the  Chinese  question,  in 
the  Morning  Call.  It  is  a  duty  I  owe  you  to  say  that  it  is  the  ablest 
and  altogether  the  most  statesmanlike  paper  that  has  been  written  on 
the  subject,  so  far  at  I  have  seen.  It  formulates  the  best  and  most 
intelligent  sentiment  of  California  on  the  question,  and  is  creditable  in 
the  highest  degree.  I  cannot  conceive  it  possible  to  state  our  case 
more  completely."  It  was  Mr.  Justice  Field,  then,  who  planned 
the  measures  which  resulted  in  the  modification  of  the  Burlin- 
game Treaty,  and  Mr.  Senator  Miller,  inspired  by  Mr.  Justice 
Field,  introduced  the  Restriction  Act,  which,  had  it  embraced  all 
the  ideas  of  Mr.  Field,  would  have  been  much  more  beneficial 
to  this  State  than  it  has  been.  And  you  will  all  recollect  that 
in  the  Hong  Kong  case,  when  the  Court  was  urged  to  adopt  the 
view  of  the  Circuit  Court  in  Massachusetts,  that  the  Restriction 
Act  only  applied  to  Chinese  who  were  subjects  of  China,  and 
not  to  the  Chinese  subjects  of  Great  Britain  coming  from  Hong 
Kong,  Mr  Justice  Field,  as  prompt  to  vindicate  a  Constitu- 
tional Federal  law  and  to  give  it  a  broad  and  liberal  construc- 
tion, as  he  was  to  annul  an  unconstitutional  State  law,  held 
that  the  Act  applied  to  the  Chinese  race  and  not  simply  to 
subjects  of  China,  and  thus  saved  the  State  from  the  threatened 
annihilation  of  the  Restriction  Act. 

Now,  gentlemen,  James  G.  Blaine  is  the  candidate  of  the 
Republican  party  for  the  votes  of  the  people  of  the  'United 
States  at  the  next  election  for  the  highest  office  within  their 
gift.  I  ask,  as  between  him  and  Justice  Field,  if  the 

ISSUE   IS    UPON    THE    CHINESE    QUESTION, 

To  whom  is  most  credit  to  be  given — to  James  G.  Blaine,  who 
voted  for  the  Restriction  Act,  or  to  Judge  Field,  who  formulated 
and  originated  it?  Mr.  Justice  Field  was  also  the  author  of  the 
plank  which  was  introduced  in  the  Democratic  platform  of  1880, 
urging  upon  Congress  the  suppression  of  coolie  immigration. 
This  plank  was  handed  to  Hon.  W.  W.  Foote  and  J.  E.  McElrath, 
and  by  them  submitted  to  the  Committee  011  Platform  and  Reso- 
lutions of  the  Democratic  party  in  1880,  and  was  adopted,  with 
the  exception  of  the  last  clause,  which,  if  left,  would  have  made 
their  platform  more  firm  and  decided  with  reference  toihis  ques- 
tion. Justice  Field,  whilst  he  vindicated  the  Constitution  of  the 
United  States  in  striking  down  our  wretched  and  abortive  local 


legislation  with  reference  to  this  subject,  aroused  the  attention  of 
the  only  power  capable  of  dealing  with  it  to  it,  and  it  was  his 
action  as  much  as  that  of  any  man  in  the  land  that  awakened  the 
entire  Nation  to  the  consideration  of  this  subject.  Field  formulated 
the  intelligent  sentiment  of  California  upon  the  Chinese  question, 
and  furnished  an  able  solution  of  it.  I  ask,  then,  what  man  who 
is  opposed  to  Chinese  immigration,  who  feels  a  particle  of  grati- 
tude toward  those  who  have  relieved  the  country  of  the  curse, 
can  strike  down  Stephen  J.  Field? 

FIELD'S  RAILROAD   RECORD. 

But,  gentlemen,  we  are  told  that  Mr.  Justice  Field  is  the 
fritend  of  the  railroad;  that  means,  I  suppose,  that  he  is  the 
partial  Judge.  It  may  mean  more — that  he  is  the  corrupt  Judge. 
I  propose  to  review  his  record  upon  this  question.  There  are  but 
two  cases  of  California  with  reference  to  the  railroad  question 
that  have  come  before  his  Court  to  my  knowledge.  One  was  the 
case  of  Huntington  against  the  Central  Pacific  Railroad  and  his 
associate  directors,  in  which  he  sought  to  enjoin  the  railroad 
company  from  paying  its  taxes  to  the  State  of  California,  upon 
the  ground  that  the  Constitution  of  the  State  discriminated 
against  corporations,  and  was  in  violation  of  that  provision  of 
the  Federal  Constitution  which  declares  that  no  State  shall  deny 
to  any  one  the  equal  protection  of  the  laws,  and  that  no  State 
shall  pass  any  law  depriving  any  person  of  life,  liberty  or  prop- 
erty, without  due  process  of  law.  Mr.  Justice  Field  dismissed 
that  bill  upon  the  ground  of  want  of  jurisdiction,  deciding  that 
a  stockholder  of  a  corporation  could  not,  by  this  device,  sue  as  a 
non-resident  and  give  the  Circuit  Court  jurisdiction  of  the  case. 
If  Mr.  Justice  Field  had  been  the  partial  friend  of  the  railroad, 
of  Mr.  Huntington,  Mr.  Stanford  and  Mr.  Crocker;  had  he  been 
the  corrupt  Judge,  would  he  have  dismissed  that  bill,  which  was 
in  the  interest  of  the  railroad  ? 

HIS   ACTION   IN   OTHER   CASES. 

Next  come  the  cases  of  San  Mateo  and  Santa  Clara  coun- 
ties, and  other  counties  of  the  State  against  the  railroad  com- 
pany— suits  for  taxes.  The  railroad  company  had  the  cases 
removed  to  the  United  States  Circuit  Court,  upon  the  ground  that 
they  involved  the  consideration  and  construction  of  the  Federal 
Constitution.  That  is  ground  for  removal  to  the  Circuit  Court. 
Mr.  Justice  Field  could  not  deny  the  petition.  Now,  when  he 
came  to  the  consideration  of  the  question,  which  was  a  pure 
question  of  law,  was  Mr.  Justice  Field  to  consider  whether  or 
not  the  Central  Pacific  had  been  granted  subsidies  or  lands? 
Was  he  to  consider  the  many  crimes  which  are  charged  against 
it?  If  a  murderer  brings  a  suit  on  a  promissory  note,  is  the 
Court  compelled  to  take  notice  of  the  fact  that  the  man  is  a 
murderer,  and  render  judgment  against  him,  though  the  cause 
of  action  be  just.  Is  the  Court  to  take  consideration  of  all  the 
crimes,  delinquencies  and  deficiencies  of  those  who  have  either 
brought  actions  or  are  defendants  to  actions  ?  If  so,  the  admin- 
istration of  the  law  would  be 
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CONFUSION    WORSE    CONFOUNDED. 

The  simple  question  presented  to  Justice  Field  was  the  legal 
and  Constitutional  question  as  to  whether  the  Constitution  of 
the  State  of  California  violated  the  Federal  Constitution — the 
higher  law,  the  supreme  law  of  the  land,  to  which  he  had  sworn 
allegiance,  and  he  was  as  prompt  to  vindicate  that  Constitution 
as  he  had  been  in  his  other  decisions  in  behalf  of  the  poor,  the 
oppressed,  the  conquered.  It  made  no  difference  to  him  whether 
the  party  was  rich  or  poor.  He  looked  only  to  the  legal  question. 
The  Constitution  of  the  State  declared  that  a  mortgage  should  be 
considered  an  interest  in  the  property  mortgaged;  that  the  mort- 
gage should  be  assessed  to  the  owner  of  the  mortgage,  and  that 
the  balance  of  value  or  difference  between  the  value  of  the  prop- 
erty and  the  mortgage  should  be  assessed  to  the  owner  of  the 
property.  Thus  it  will  be  seen  that  the  Constitution  regarded 
the  mortgage  as  a  grant  of  the  land  to  the  mortgagee,  and 
charged  him  with  the  tax  on  the  mortgage,  and  assessed  to  the 
owner  of  the  property  only  the  balance  of  the  value.  That  mode 
of  assessment  was  what  the  people  of  California  had  struggled 
for  for  years.  The  State  Courts  had  decided  against  the  taxa- 
tion of  mortgages  in  previous  years,  and  one  of  the  very  reasons 
of  the  adoption  of  the  New  Constitution  was  that  it  provided 
for  the  assessment  and  taxation  of  mortgages,  and  thus  relieved 
owners  of  mortgaged  property  of  that  proportion  of  the  tax 
which  ought  in  justice  and  fairness  to  be  charged  to  the  owners 
of  the  mortgages.  But  the  New  Constitution,  whilst  it  gave 
that  right  and  exemption  to  individuals,  made  an  exception  as 
to  railroad  corporations  and  denied  them  the  right  to  deduct  the 
mortgages  in  their  assessment.  It  was  claimed  that  such  ex- 
ception violated  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  in  that  it  denied  to  corporations  the 

EQUAL  PROTECTION  OF  THE  LAWS. 

The  answer  was  made  that  corporation  could  not  come 
within  the  protection  of  the  Fourteenth  Amendment — that  it 
was  only  intended  to  be  applied  to  the  negroes.  Why  only  to 
the  negroes  ?  Is  the  negro  entitled  to  higher  protection  than 
the  white  man  ?  Suppose  a  law  should  be  passed  by  any  State 
discriminating  between  whites  and  blacks,  Americans  and  Irish- 
men, or  Germans  and  Frenchmen,  or  making  any  discrimina- 
tion based  on  race  or  color  or  condition,  would  not  the  party 
discriminated  against  come  within  the  protection  of  the  Federal 
Constitution,  which  declares  that  no  State  shall  deny  to  any  per- 
son the  equal  protection  of  the  laws?*  And  is  not  a  corporation 

*With  reference  to  discriminating  laws,  Mr.  Justice  Field  says  in  the 
Railroad  Tax  cases : 

The  principle  which  justifies  such  a  discrimination  in  the  assessment 
and  taxation  of  property  on  the  ground  of  its  ownership,  where  one  of  the 
owners  is  a  railroad  corporation  and  the  other  a  natural  person,  would  also 
sustain  the  discrimination  where  both  owners  are  natural  persons.  A  mere 
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simply  an  aggregation  of  persons  acting  in  an  artificial  name, 
whose  property  is  entitled  to  just  as  much  protection  and  no 
more  than  others?  That  was  the  proposition  that  was  sub- 
mitted, namely,  the  validity  of  the  exception  which  denied  to 
corporations  the  privilege  granted  to  all  other  persons  of  de- 
ducting their  mortgages  in  the  assessment  of  their  property, 
and  Mr.  Justice  Field  declared  that  the  exception  was  discrimi- 
nating and  denied  to  the  railroad  company  the  equal  protection 
of  the  law — and  thus  violated  the  Federal  Constitution;  and  the 
man  who  stood  up  for  equality  of  right  when  applied  to  the 
poor  and  lowly,  stood  up  for  equality  of  right  when  applied  to 
the  corporation,  though  it  might  have  been  chargeable  with 
many  offenses  and  delinquencies,  and  struck  null  the  excep- 
tion. That  was 

PURELY    A    LEGAL    QUESTION. 

Judge  Field  announced  in  his  decision  that  there  was  no  dis- 
position on  the  part  of  the  Court  to  enable  any  one  to  escape 
just  taxation,  and  he  pointed  out  a  proper,  constitutional  and 
legal  mode  of  assessing  railroad  property,  which  was  to  assess 

change  in  the  State  Constitution  would  effect  this  if  the  Federal  Constitution 
does  not  forbid  the  discrimination.  Any  difference  between  the  owners, 
whether  of  age,  color,  or  race,  or  sex,  which  the  State  might  designate, 
would  be  sufficient  reason  for  the  discrimination.  It  would  be  a  singular 
comment  upon  the  weakness  and  defect  of  our  republican  institutions  if  the 
valuation  and  consequent  taxation  of  property  could  vary  according  as  the' 
owner  is  white,  or  black,  or  yellow,  or  old,  or  young,  or  male,  or  female.  A 
classification  of  values  for  taxation  upon  any  such  ground  woul<  I  be  abhorrent 
to  all  notions  of  equality  of  right  among  men.  Strangely  indeed  would  the 
law  sound  if  it  read  that  in  the  assessment  and  taxation  of  property  a  deduc- 
tion should  be  made  for  mortgages  thereon  if  the  property  be  owned  by  white 
men  or  old  men,  and  not  deducted  if  owned  by  black  men  or  young  men;  de- 
ducted if  owned  by  landsmen,  not  deducted  if  owned  by  sailors;  deducted  if 
owned  by  married  men,  not  deducted  if  owned  by  bachelors;  deducted  if 
owned  by  men  doing  business  alone,  not  deducted  if  owned  by  men  doing 
business 'in  partnerships  or  other  associations;  deducted  if  owned  by  trading 
corporations,  not  deducted  if  owned  by  churches  or  universities,  and  so  on, 
making  a  discrimination  whenever  there  was  any  difference  in  the  character, 
or  pursuit,  or  condition  of  the  owner.  To  levy  taxes  on  a  valuation  of  prop- 
erty thus  made  is  of  the  very  essence  of  tyranny,  and  has  never  been  done 
except  by  bad  governments  in  evil  times,  exercising  arbitrary  and  despotic 
power. 

With  the  adoption  of  the  Fourteenth  Amendment  the  power  of  the  States  to 
oppress  any  one  under  any  pretense,  or  in  any  form  was  forever  ended;  and 
henceforth  all  persons  within  their  jurisdiction  could  claim  equal  protection 
under  the  laws.  And  by  equal  protection  is  meant  equal  security  to  every  one 
in  his  private  rights — in  his  right  to  life,  to  liberty,  to  property  and  to  pursue 
his  happiness.  It  implies  not  only  that  the  means  which  the  laws  afford  for  such 
security  shall  be  equally  accessible  to  him,  but  that  no  one  shall  be  subject  to 
any  greater  burdens  or  charges  than  such  as  are  equally  imposed  upon  all  others 
under  like  circumstances.  This  protection  attends  every  one  every  where,  what- 
ever his  position  in  society  or  his  association  with  others,  either  foi  profit,  im- 
provement or  pleasure.  It  does  not  leave  him  because  of  any  social  «r  official 
position  which  he  may  hold,  or  because  he  may  belong  to  a  political  body,  or 
a  religious  society,  or  be  a  member  of  a  commercial,  manufacturing  or  trans 
portation  company.  It  is  the  shield  which  the  arm  of  our  blessed  Govern- 
ment holds  at  all  times  over  every  one,  man,  woman  and  child,  in  all  its  broad 
domain,  wherever  they  may  go  and  in  whatever  relations  they  may  be  placed. 
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the  mortgage  to  the  Trustees  of  the  bondholders,  and  the  bal- 
ance of  value  to  the  railroad.  If  the  railroad  paid  the  tax  upon 
the  mortgage,  it  would  be  deducted  from  the  interest  or  the 
principal  due  to  the  bondholders.  It  was  manifest  that  such  a 
decision  would  yield  to  the  State  a  very  much  larger  tax  than 
has  hitherto  been  collected.  This  decision  arose  from  no  en- 
deavor on  the  part  of  Justice  Field  to  prevent  the  State  from 
collecting  its  taxes.  It  was  only  a  simple  question  as  to  who 
should  pay  the  taxes — whether  the  mortgagees  and  bondholders 
or  the  railroad — and  he  decided  that  the  former  should  be  as- 
sessed for  their  proportion  and  the  railroad  company  for  its 
proportion. 

Mr.  Senator  Reddy  suggested  that  the  doctrine  which  I  have 
been  commending  is  new  Democratic  doctrine,  that  it  is 

NOT  SUITED  TO  THE  DEMOCRATIC    STOMACH. 

I  will  ask  this  Convention  whether  equality  of  right  and 
equality  of  burden  is  not  Democratic  doctrine  ?  I  ask  this 
Convention  whether  it  is  not  Democratic  doctrine  that  no 
person  shall  be  denied  the  equal  protection  of  the  laws  ?  I  ask 
whether  it  was  not  Democratic  doctrine  that  bold,  palpa- 
ble fraud  could  not  deprive  Samuel  J.  Tilden  of  the  office 
to  which  he  was  elected  ?  I  ask  whether  it  is  not  Democratic 
doctrine  that  American  citizens,  not  in  the  military  service,  and 
residing  in  States  not  in  a  condition  of  rebellion,  shall  not  be 
tried  by  military  commissions,  but  are  entitled  to  trial  by  a  jury 
of  their  countrymen  ?  I  ask  whether  it  is  not  Democratic  doc- 
trine that  priests  shall  have  the  right  to  pursue  their  sacred  call- 
ing, and  lawyers  to  practice  their  profession,  and  all  persons  to 
pursue  their  lawful  vocations,  without  let  or  hindrance,  by 
reason  of  the  exaction  of  proscriptive  test-oaths?  I  ask 
whether  it  is  not  Democratic  doctrine  that  the  States  are  inde- 
structible and  cannot  be  turned  into  military  dependencies  ?  I 
ask  whether  it  is  not  Democratic  doctrine  that  Chinese  immi- 
gration shall  cease  ?  I  ask  whether  it  is  not  Democratic  doctrine 
that  corporations  should  be  taxed  just  as  individuals  are  ?  If  you 
can  find  anything  that  is  not  Democratic  in  the  record  of  Mr. 
Justice  Field,  I  should  like  to  see  it  pointed  out. 

HIS    DECISIONS    A    DEMOCEATIC    PLATFORM. 

I  claim  that  his  decisions  are  a  Democratic  platform  in 
themselves,  upon  which  a  party  could  go  to  victory;  and  in 
this  connection  I  use  the  term  not  in  a  partisan  sense,  but  as  the 
exponent  of  those  fixed  principles  which  Jefferson  enunciated, 
and  which  have  ever  since  guided  and  controlled  his  followers 
in  the  consideration  of  constitutional  and  public  questions.  Now, 
gentlemen,  I  have  reviewed  a  few  of  Justice  Field's  decisions. 
Had  he  been  ambitious  of  office,  had  he  been  a  demagogue, 
had  he  been  desirous  of  prostituting  his  high  functions  to  the 
desire  for  elevation  to  the  Presidency,  he  would  have  decided 
the  queue  cases  against  the  Chinese  and  the  railroad  cases  in 


11 

favor  of  the  people.  And  had  he  done  so,  he  would  have  vio- 
lated his  conscience  and  stained  his  brilliant  record.  It  can- 
not be  expected  of  me,  as  a  lawyer,  to  enter  into  any  extended 
legal  argument  here  with  reference  to  these  questions.  I  think 
the  decisions  of  Mr.  Justice  Field  were  right;  but  is  this  Con- 
vention to  be  a  Court  of  appeals,  in  which  everything  decided 
in  Courts  of  Justice  must  come  ?  Shall  those  who  are  beaten 
in  the  Courts  appeal  to  this  august  tribunal  for  the  reversal  of 
the  judgment  ?  I  say  that  in  those  very  cases,  Messrs.  Wallace 
and  Greathouse,  the  latter  gentleman  the  able  and  brilliant  con- 
ductor of  the  Examiner,  the  former  the  Chief  Justice  of  the 
State,  one  of  our  most  trusted  officials,  in  a  suit  brought  by  the 
State  against  the  South  Pacific  Coast  Eailroad,  of  which  they 
were  attorneys,  made  the  very  defense  which  the  Central  Pacific 
Eailroad  did,  and  prayed  the  Court  to  render  the  very  judgment 
it  did  render.  They  were  officers  of  the  Court;  upon  their  re- 
sponsibility as  attorneys  they  asked  and  prayed  the  Court  in 
the  pleadings  to  render  the  judgment  which  was  rendered. 
Here,  then.  I  call  on  them  to  declare  that  the  judgment  repre- 
sents a  correct  determination  of  the  law,  and  to  protect  Mr. 
Justice  Field  from  undeserved  calumny.  I  am  not  here  as 

THE    ADVOCATE    OF    THE    RAILROAD. 

Judge  Field  was  no  advocate  of  the  railroad.  I  am  not  here 
to  consider  its  alleged  crimes  or  delinquencies.  Judge  Field 
was  not  sitting  there  in  judgment  upon  its  alleged  crimes  and 
delinquencies — he  was  there  to  sit  in  judgment  upon  a  single 
question  of  constitutional  construction.  Now,  then,  the  Gov- 
ernor, when  he  issued  his  call  for  the  extra  session,  adopted 
the  plan*  which  had  been  suggested  by  Justice  Field  in  his 

*Mr.  Justice  Field,  in  the  Eailroad  tax  cases,  suggested  a  method  of  as- 
sessing both  the  mortgages  and  the  property  of  railroad  companies,  which 
would  do  away  with  the  discrimination  complained  of.  He  says : 

I  am  profoundly  sensible  of  the  irritation  which  a  supposed  desire  to 
escape  from  the  just  burdens  of  government  naturally  creates.  The  more 
powerful,  the  more  wealthy  the  party,  the  more  intense  the  feeling,  and  it 
finds  expression  in  words  of  bitter  complaint,  not  merely  against  the  party, 
but  sometimes  also  against  any  administration  of  justice  which  tolerates  such 
supposed  evasion.  It  is  sometimes  forgotten  that  the  Courts  cannot  supply 
the  defects  of  the  law,  nor  always  correct  the  mistakes  of  public  officers,  or 
the  errors  of  even  learned  counsel.  Certainly  no  member  of  this  Court  would 
in  any  way  countenance  the  escape  of  anybody  from  his  just  obligations,  but  it 
cannot  with  any  seeming  justice,  declare  that  any  party  shall  discharge 
an  obligation  which  the  law,  properly  administered,  would  impose  upon 
another.  Its  duty  is  to  administer  the  law  as  it  finds  it,  not  to  make  it,  never 
forgetting  that  its  administration  must  always  be  in  subordination  to  the 
great  principles  for  the  protection  of  private  rights,  embodied  in  our 
National  Constitution,  which  are  of  priceless  value  to  every  one  in  the 
State. 

The  railroad  companies  in  California  are  taxed  yearly  to  an  amount  ex- 
ceeding $600.000.  Their  property  is  heavily  encumbered  with  mortgages, 
amounting  to  much  more  than  its  actual  value.  Why  should  they  not  be 
allowed  by  law,  if  they  pay  this  sum,  to  credit  it  on  their  mortgages,  as  any 
natural  person  paying' it  would  be  allowed  ?  Why  should  this  unjust  discrim- 
ination be  made  against  them  ?  Why  should  they  by  law  be  denied  a  credit 
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decision,  just  as  Senator  Miller  adopted  the  plan  of  the 
Eestriction  Act  as  suggested  by  the  letter  of  Justice  Field, 
and  I  will  read  to  you  from  the  sixth  provision  of  the 
call  to  demonstrate  this.  Governor  Stoneman  calls  upon 
the  Legislature  ' '  To  propose  and  submit  to  the  people  of  the 
State  of  California  an  amendment  to  the  Constitution  of  the 
State,  to  the  end  that  all  property  belonging  to  corporations 
may  and  shall  be  assessed  by  the  State  Board  of  Equalization  in 
the  same  manner  as  property  belonging  to  private  individuals  is 
now  assessed  by  local  Assessors,  and  that  mortgages  and  deeds 
of  trust,  contracts  or  other  obligations  by  which  a  debt  is  se- 
cured, covering  the  property  of  railroad  corporations,  shall,  for 
the  purpose  of  assessment  and  taxation,  be  deemed  and  treated 
as  an  interest  in  the  property  affected  thereby. "  In  that  call 

THE    VERT   PLAN    WHICH  JUSTICE    FIELD    SUGGESTED 

Was  submitted  to  the  Legislature  with  a  view  to  legislation,  and 
Judge  Wallace,  carrying  out  that  idea,  introduced  a  bill  which 
provided  for  the  assessment  of  the  mortgages  of  railroads  to  the 
bondholders  or  trustees,  and  the  balance  of  the  value  of  the  rail- 
road to  the  railroad  company,  and  this  bill  was  made  the  test  in 
that  Assembly  of  devotion  to  anti-monopoly  principles,  and  the 
men  who  voted  against  it  were  denounced  as  corrupt.  If,  then, 
that  bill  did  embody  the  views  of  Justice  Field,  and  presented 
a  correct  and  proper  method  of  assessment  and  taxation;  if  that 
bill  was  beaten  by  the  railroad,  as  is  charged;  if  those  who 
voted  against  it  are  properly  chargeable  with  corruption  in 
office,  I  ask  you  whether  Justice  Field,  in  that  decision,  was  the 
friend  of  the  railroad  ?  Remember,  gentlemen,  that  this  ques- 
tion was  still  in  the  Courts.  It  was  on  appeal  to  the  Supreme 
Court  of  the  United  States.  Some  of  the  counsel  for  the  State 
insisted  that  the  decision  of  the  Circuit  Court  would  be  reversed, 
and  yet  the  Governor,  whose  action  you  have  approved,  recom- 
mended the  method  suggested  by  Mr.  Justice  Field  and  the  mem- 
bers of  the.Legislature,  whose  action  you  have  endorsed  as  honest 
and  uncorrupted,  adopted  that  method,  incorporated  it  in  a  bill, 

for  this  more  than  $600,000  a  year  ?  Is  there  any  justice  in  this  denial  ? 
There  is  no  difficulty  in  assessing  and  taxing  the  mortgages,  if  the  words 
"  except  as  to  railroad  and  other  quasi  public  corporations,"  be  eliminated  as 
invalid  from  the  Constitution.  The  imaginary  difficulty  has  arisen  from  the 
supposed  necessity  of  taxing  the  debts,  the  bonds  secured.  As  these  are  held 
in  different  parts  of  the  country,  some  out  of  the  State,  it  would  be  impossi- 
ble, it  is  said,  to  reach  them.  But  the  answer  is  that  the  taxes  should  be 
placed  upon  the  mortgages,  which  for  purposes  of  assessment  and  taxa- 
tion, are  to  be  treated  as  interests  in  the  property  mortgaged,  as  much  so  as 
if  it  had  been  actually  conveyed  to  the  mortgagees. 

Why  then  should  not  this  system  be  pursued  ?  The  State  would  thus 
collect  all  the  taxes  which  it  ought  to  collect.  The  tax  being  a  lien  upon  the 
property,  could  be  enforced  by  a  sale  of  the  property,  just  as  though  it  was 
levied  on  the  property,  and  not  upon  the  mortgages.  If  the  companies 
should  then  pay  the  tax,  they  could  by  the  law  claim  credit  for  it  on  their 
mortgages;  and  it  would  be  deducted  in  the  payment  of  the  interest  or  princi- 
pal of  the  bonds.  Then  justice  would  be  done  to  the  corporations  as  it  is 
done  to  individuals. 
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and  made  it,  as  I  have  already  stated,  the  test  of  devotion  to 
anti-monopoly  principles,  and  you,  in  your  platform*  adopted 
to-day,  have  asserted  the  principle,  contended  for  by  Justice  Field, 
in  the  declaration  that  the  railroads  shall  be  taxed  as  individu- 
als are  taxed;  so  that  according  to  your  anti-monopoly  platform, 
Justice  Field  is  an  anti-monopolist  instead  of  a  friend  of  the 
railroad  company. 

The  fact  is,  gentlemen,  Mr.  Justice  Field,  in  his  official  ca- 
pacity, is  the  friend  of  no  one,  the  enemy  of  no  one,  but 

THE    UPRIGHT,   IMPARTIAL    JUDGE — 

A  judge  who  braves  the  present  and  looks  to  the  future  for  vin- 
dication. It  causes  me  no  little  mortification  that  the  career  of 
so  distinguished  a  man  should  need  vindication  at  my  hands.  I 
appeal  to  no  man  to  support  Mr.  Justice  Field  simply  because 
his  decision  in  this  or  that  case  was  right.  His  claims  to  the 
Presidency  do  not  rest  upon  his  decisions  in  individual  cases. 
They  rest  upon  his  distinguished  career  as  a  legislator,  jurist, 
constitutional  expounder  and  statesman,  and  upon  his  brilliant 
public  services.  But  when  it  is  sought  to  assail  him  with  re- 
proach and  calumny  because  of  decisions  which  have  run  counter 
to  popular  feeling,  it  is  the  right  and  privilege  of  every  friend 
not  only  to  vindicate  the  correctness  of  the  decisions  called  in 
question,  but  to  recall  to  minds  clouded  with  prejudice  his  en- 
tire judicial  history,  replete  with  splendid  efforts  and  crowned 
with  successful  struggles  in  behalf  of  constitutional  law  and  in- 
dividual right. 

Gentlemen,  if  you  wish  to  strike  down  the  man  whose 
handiwork  is  impressed  upon  the  legislation  of  this  State  in 
homestead  acts,  in  exemption  laws,  in  laws  providing  for  the 
proceedings  in  Courts,  in  almost  all  the  beneficial  legislation  of 
the  State,  strike  down  Stephen  J.  Field.  If  you  wish  to  strike 
down  the  greatest  expounder  of  the  Constitution  since  the  time 
of  Marshall,  strike  down  Stephen  J.  Field.  If  you  wish  to 
strike  down  the  man  who  is  in  sympathy  with  you  on  the  Chi- 
nese question,  who  has  done  more  than  any  man  in  this  State 
to  cure  the  evil,  strike  down  Stephen  J.  Field.  If  you  wish  to 
strike  down  the  man  who,  in  his  decision  in  the  railroad  tax  ques- 
tion, has  submitted  a  plan  approved  by  your  Governor  and  you 
approved  by  a  majority  of  the  Democrats  in  the  Legislature — a 
plan  which,  it  is  admitted,  will  yield  the  State  a  larger  tax  than 
ever  before — strike  down  Stephen  J.  Field.  Strike,  and  repent! 

Gentlemen,  I  ask  you  this:  How  many  Democrats  can  you 
afford  to  strike  down  ?  I  was  on  the  Democratic  State  Central 
Committee  four  years  ago,  and  I  stood  shoulder  to  shoulder 
with  Mr.  English  in  the  administration  of  the  affairs  of  that 
committee. 

*  "  Resolved,  That  under  the  great  law  of  equality  of  rights  and  equality 
of  burthens,  which  is  the  fundamental  principle  of  all  free  Republics  and  the 
corner-stone  of  Democracy,  we  favor  the  passage  of  revenue  laws  which  shall 
compel  corporations  to  pay  their  taxes  as  individuals  pay  them." 
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WE    HAD    A    HARD    FIGHT, 

We  won  only  by  four  or  five  hundred  votes.  At  the  last  elec- 
tion you  won  by  20,000  votes.  How  did  you  win  ?  You  had  the 
railroad  in  your  favor.  You  had  all  the  people  who  were  op- 
posed to  the  Sunday  law  iu  your  favor.  These  two  elements, 
united  with  other  strength,  gave  you  that  overwhelming  victory. 
You  have  eliminated  the  railroad.  That  is  all  right.  The  Sun- 
day law  has  been  repealed.  Those  who  love  their  whisky,  their 
besr  and  their  wine  will  go  back  to  their  former  affiliations. 
The  railroad  and  whisky  have  been  eliminated  from  your  sup- 
port, and  I  ask  how  many  Democrats  you  can  afford  to  outlaw 
and  to  declare  perverts,  with  a  view  to  obtaining  converts  from 
the  opposite  party  ? 

Here  the  Chairman  called  time  on  the  speaker. 

I  am  admonished  that  my  time  has  expired.  I  will  only 
add  that  this  resolution  repudiating  the  honorable  aspirations 
of  a  great  and  eminent  man,  is  a  gratuitous  insult,  and  as 
such  I  denounce  it. 


THE    FIELD    RESOLUTIONS. 

(From  the  Alta  California,  San  Francisco,  June  15, 1884.) 

The  Democratic  Convention  did  some  extraordinary  things,  but  the  most  ex- 
traordinary of  all  was  the  passage  of  the  resolution  opposing  the  candidacy  of  Mr. 
Justice  Field  for  the  Presidency.  Under  any  circumstances,  a  resolution  by  a  State 
Convention,  opposing  the  candidacy  of  a  distinguished  member  of  the  party  would 
be  out  of  place,  and  the  first  recorded  case  of  the  kind  occurred  at  Stockton.  But 
when  we  consider  that  the  denunciation  was  directed  against  a  citizen  of  our  own 
State,  a  citizen  who  has  done  more  for  the  State  than  any  other,  a  citizen  whose  per- 
son and  character  is  always  mentioned  with  genuine  affection  by  the  best  elements 
of  California  society,  then  it  becomes  a  matter  of  profoundest  astonishment  that 
any  body  of  men,  with  the  slightest  clainis  to  decency,  could  have  stumbled  so  far 
from  the  path  of  honorable  political  warfare.  What  wese  the  causes  that  led  up  to 
the  passage  of  this  resolution?  will  naturally  be  asked.  It  must  be  remembered 
that  Democratic  local  politics  are  in  confusion  in  this  State,  and  that  such  has  been 
the  case  since  the  great  upheaval  of  the  sand-lot.  In  the  midst  of  that  uprising 
against  property  and  all  the  decencies  of  society,  and  just  as  that  element  had  over- 
thrown all  political  parties  and  shattered  the  Democracy  to  fragments,  and  whilst 
the  slogan  of  the  sand-lot,  "the  Chinese  must  go,"  was  still  ringing  in  the  ears  of  the 
terrified  people,  it  became  the  duty  of  Mr.  Justice  Field  to  sit  in  judgment  upon  the 
famous  queue  ordinance.  He  decided  the  ordinance  to  be  unconstitutional,  and  also 
decided  in  another  suit  against  Chinese  laundrymen,  brought  for  vexation  and 
blackmail,  that  Chinamen  must  be  governed  by  the  general  laws  of  the  land,  and 
that  the  business  conducted  by  them  must  be  governed  by  general  laws,  applicable 
to  the  class  of  business,  and  not  by  laws  directed  solely  against  them  as  a  class.  The 
decisions  of  Mr.  Justice  Field  striking  down  the  wretched,  abortive  and  unconstitu- 
tional legislation  of  this  State  with  reference  to  the  Chinese  were  received  with  openly 
expressed  hostility  and  denunciation  by  the  sand-lotters. 

Then  came  the  New  Constitution  craze,  during  which  all  the  dissatisfied  ele- 
ments of  society  united  with  the  sand-lot  in  the  construction  and  adoption  of  a  Con- 
stitution which  violated  every  principle  of  political  economy  and  acknowledged  axiom 
of  the  science  of  government.  Mr.  Justice  Field  was  compelled  in  the  discharge  of 
his  duty  to  strike  null  certain  provisions  of  this  Constitution  which  discriminated  iu 
the  matter  of  taxation  against  railroad  and  other  quasi-public  corporations  and  sub- 
jected them  to  a  mode  and  measure  of  assessment  not  applied  to  natural  persons. 
Mr.  Justice  Field  held  that  corporations  were  mere  aggregations  of  natural  persons 
and  were  as  much  entitled  to  the  equal  protection  of  the  law  as  natural  persons,  and 
also  held  that  the  provisions  in  question  violated  the  Fourteenth  Amendment,  in  that 
they  denied  to  corporations  the  equal  protection  of  the  laws.  This  decision  aroused 

New  Constitution.  Finally 
:ty  became  disintegrated  and 
majority  drifting  back  to  the 
Democratic  party.  Instead,  however,  of  being  relegated  to  back  seats  as  penitent 
apostate*,  they  rushed  forward  to  capture  the  organization  of  the  Democratic  party. 
Skilled  in  political  maneuvering  and  brigandage  by  their  experience  in  the  sand-lot 
and  New  Constitution  parties,  in  which  every  member  was  a  statesman,  they  man- 
aged by  noisy  demonstrations  and  constant  activity  to  get  control  of  the  organiza- 
tion of  the  Democratic  party,  its  local  committees,  etc.  And  so  the  late  Convention 
was  organized,  its  members  noisy,  tumultuous,  violent  and  demagogical,  and  its  action 
the  exact  reproduction  of  the  scenes  which  used  to  occur  in  the  old  sand-lot  and  New 
Constitution  parties.  Like  those  parties,  it  outlawed  the  intellect  and  character  of 
the  party,  proscribed  its  men  of  talent,  sought  not  for  honor,  integrity  and  charac- 
ter, out  for  the  men  who  would  promise  the  most,  and  exacted  from  officers,  who 
are  supposed  to  exercise  their  judgments  under  the  sanction  of  their  official  oaths, 
the  most  disgraceful  and  humiliating  pledges. 

Denis  Kearney  used  to  hold  up  a  rope  and  threaten  those  who  would  break  the 
pledges,  exacted  from  them  by  that  turbulent  leader  and  his  so-called  Conventions, 
with  the  application  of  hemp.  The  late  Convention  resorted  to  expedients  hardly 
less  violent.  The  conservative  element  of  the  Democracy,  which  constitutes  the 
real  majority  of  its  members,  though  less  noisy  and  aggressive,  repudiate  the  action 
of  a  turbulent  minority,  permitted  by  that  political  inaction,  which  so  curses  the  ad- 
ministration of  party  affairs,  to  reach  a  prominence  not  warranted  by  its  ability, 
character  or  numbers.  The  approbation  of  such  a  Convention  would  be  a  brand  of 
shame;  its  denunciation  is  a  crown  of  triumph. 

The  Conservative  majority  of  the  Democratic  party  in  conjunction  with  many 
thousand  ^Republicans  in  this  State,  who  would  giadly  vote  for  Mr.  Justice  Field,  re- 
pudiate the  action  of  this  Convention.  They  have  nothing  but  respect  and  admira- 
tion for  the  man  who  has  impressed  himself  on  most  of  the  beneficial  legislation  of 
this  State;  who  has  given  quiet  and  rest  to  its  complicated  land  titles;  who  has  by 
his  statesmanlike  suggestions  pointed  out  the  only  solution  of  the  Chinese  question; 
who,  with  reference  to  the  Federal  Constitution,  has  established  himself  as  its  great- 
est living  expounder  and  defender;  and  whose  high  character,  known  integrity,  and 
commanding  talents  have  placed  him  in  the  front  rank  of  American  statesmen,  and 
have  reflected  honor  upon  the  State  from  which  he  comes.  Should  the  National  Con- 
Ten  tion  in  its  wisdom  select  Stephen  J.  Field  as  the  standard  bearer  of  the  party, 
California  will  march  with  him  to  victory. 


(From  the  Argonaut,  June  28, 1884.) 

Nothing  has  occurred  in  the  history  of  California  which  has  caused  greater 
mortification  and  regret  to  its  intelligent  citizens  than  the  conduct  of  the  Democratic 
party,  as  indicated  by  its  proceedings  in  State  Convention  toward  Mr.  Justice 
Stephen  J.  Field.  This  gentleman's  iiigh  standing  is  acknowledged  in  other  lands 
and  other  States.  His  pre-eminent  ability  is  recognized.  He  is  justly  eminent  for 
his  splendid  talents.  He  is  the  admitted  equal  in  jurisprudence  of  the  world's 
greatest  jurists.  He  stands  admitted  by  all  lawyers  t'>-day  as  the  ablest  law-writer 
in  the  English  language.  He  has  filled  with  honor  the  highest  judicial  position  in 
our  State.  He  fills  with  honor  his  present  position  upon  the  Supreme  Bench  of  the 
United  States.  He  has  impressed  himself  upon  every  page  of  our  history.  His 
work  is  seen  in  our  legislative  and  judicial  systems  as  a  creation.  He  molded  our 
land  laws;  he  established  our  water  code;  he  formulated  our  municipal  govern- 
ments; he  is  written  all  over  that  chapter  in  the  history  of  California  which  enabled 
an  American  community  to  enter  a  conquered  territory,  to  come  into  a  land  of 
strange  language  and  civil  law,  to  successfully  establish  an  American  State, 
and  successfully  to  maintain  itself  in  the  presence  of  invading  barbar- 
ism. Judge  Field  has  displayed  the  fearlessness  of  his  judicial  courage  in 
breasting  the  waves  of  popular  violence,  and  in  daring  to  hold  in  contempt 
the  worthlessness  of  public  clamor.  In  the  test-oath  cases  he  displayed  an  ad- 
herence to  principles  which  reached  the  sublimity  of  j  udicial  firmness  and  inde- 
pendence— decisions  which,  in  the  heated  passions  of  the  moment,  turned  upon  him 
a  torrent  of  unreserved  abuse.  This  he  has  outlived  and  survived,  receiving  the 
grateful  recognition  of  intelligent  men,  North  and  South,  and  intelligent  lawyers 
everywhere.  In  rebuking  the  absurd  attempts  of  California  demagogues  to  violate 
every  rule  of  law  and  humanity  in  reference  to  the  Chinese,  he  again  demonstrated 
that  in  his  loyalty  to  principle  he  was  not  to  be  turned  aside.  In  the  railroad  cases, 
and  all  other'cases  whieh  he  has  been  called  upon  to  determine,  he  has  illustrated 
his  fidelity  to  the  laws.  Judge  Field  is  a  great  lawyer.  His  respect  for  the  law  is 
so  profound  and  his  knowledge  of  it  so  intimate,  that  he  could  not  violate  its  funda- 
mental principles  to  subserve  his  personal  advancement,  if  he  would.  These  judicial 
decisions  have  brought  upon  him  all  the  vile  hatred  of  the  meaner  and  more 
ignorant  of  that  class  of  Democratic,  Sand-lot,  and  New  Constitution  Democrats 
who  have  crawled  to  the  surface  of  the  Democratic  party  in  this  State.  Democratic 
ignorance  and  malignity  culminated  at  Stockton.  The  Democratic  Convention  was 
the  apotheosis  of  everything  which  was  base,  and  cowardly,  and  contemptible.  The 
most  contemptible  thing  of  all  was  t'ie  abject  cowardice  of  the  minority  of  Demo- 
cratic, gentlemen  who  allowed  the  vile  mob  to  run  over  and  frighten  them  from 
standing  boldly  up  to  the  vindication  of  Stephen  J.  Field.  A  Democratic  State 
Convention,  453  to  19,  attempted,  with  deliberate  insolence,  to  insult  the  only  candi- 
date that  the  California  Democracy  ever  had  for  the  Presidency,  and  the  only  one 
it  ever  ought  to  have  till  tlie  communists  and  sand-lotters  have  ceased  to  intimidate 
gentlemen,  and  ceased  to  have  influence  in  the  Democratic  party.  It  might  be,  if  it 
were  known  what  class  of  influences  and  what  kind  of  men  were  opposing  Judge 
Field,  that  the  Democratic  National  Convention  might  make  him  its  Presidential  can- 
didate, and  go  to  the  country  on  appeal  from  the  contemptible  demagogues  and  char- 
latans under  whose  dominion  it  has  fallen.  We  print  in  our  columns  the  manly 
vindication  of  him  made  in  convention  by  Mr.  Newlands.  It  is,  we  believe,  the  first 
and  only  real  answer  that  any  friend  has  attempted  in  defense  of  Judge  Field  during 
the  long  years  of  misrepresentation  and  abuse  to  which  he  has  been  subjected  by 
his  enemies  in  California.  We  hope  Judtre  Field  may  not  be  nominated  for  the 
Presidency;  he  would  be  a  more  formidable  antagonist  to  Mr.  Blaine  than  any  one 
of  the  named  and  more  probable  candidates  who  are  under  consideration  by  the 
Democracy.  • 

The  Stockton  Democratic  Convention  was  an  anomalous  gathering.  It  was  not 
an  unnatural  outgrowth  of  the  strai<ge  experiences  through  which  California  has 
been  passing  since  the  uprising  of  the  Sand-lot  rebellion.  The  element  of  respecta- 
bility that  by  accident  has  found  its  way  to  this  gathering  was  overawed  and  power- 
less 'in  the  presence  of  almost  brutal  determination  10  override  everybody  that  was 
decent  and  everything  that  was  generous,  by  the  communistic  demagogues  that  so  un- 
expectedly found  themselves  in  the  majority.  That  any  gentleman,  or  any  one  profess- 
ing respectability  or  independence  of  character,  s-hould  submit  to  the  dictation  of  this 
most  insolent  and  vulgar  bquad  of  political  adventurers,  is  most  surprising.  It  is  a 
matter  of  congratulation  that  in  a.  Convention  of  four  hundred  and  seventy-three 
Democrats  there  were  found  nineteen  gentlemen  who  had  the  courage  of  conviction 
to  vote  against  censuring  the  only  Democrat  with  a  national  reputation  whom  the 
State  has  produced  since  the  d^ath  of  David  C.  Broderick.  It  is  a  matter  of  c.mgra- 
tulation  that  in  this  nineteen  there  was  one  who  had  the  ability  and  the  courge 
vindicate  Mr  Justice  Field  from  the  cowardly  assaults  of  ungrateful  and  treach- 
erous friends.  The  generous  and  eloquent  speech  of  Mr.  Newlands  will  be 
appreciated  by  every  fair-minded  and  honorable  man.  It  will  be  remembered,  and 
his  course  applauded,  while  the  four  hundred  and  fifty-three  will  be  explaining 
away  their  act  of  contemptible  cowardice,  or  finding  excuse  for  tjieir  deliberate 
malignity.  If  the  speech  lacks  any  element  of  completeness,  it  will  be  remembered 
that  it  was  delivered  to  an  angry  mob  of  howling  maniacs,  who  had  not  even  the 
generous  decency  to  allow  free  speech  in  vindication  of  the  character  of  an  absent 
gentleman. 
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RECORD  OF  A  MAN  OF  PLUCK. 

Fidelity  to  the  Constitution  aiid  a  Strict  Construction  of  States  Rights — 
The  Family  that  was  Raised  in  New  England — A  Clergyman's  Son 
in  the  East  —  His  Struggle  for  a  Living  in  California — A  Scene  in 
the  California  Legislature  —  Raised  to  the  Supreme  Bench  of  the. 
United  States  — His  Decisions  and  his  Opinions. 

I. 

Timothy  Field  and  Noah  Dickinson  were' Captains  in  tiie  war  of 
the  Kevolution.  Timothy  won  his  rank  by  active  service  in  the 
Seventh  Connecticut  Regiment.  As  Sergeant-Major  in  that  regi- 
ment he  fought  in  the  battle  of  White  Plains  on  the  28th  of  Oc- 
tober, 1776.  Afterward  he  did  good  service  in  protecting  the  coast 
of  Connecticut  from  invasion.  Noah  served  in  the  old  French  war 
under  Gen.  Israel  Putnam,  and  won  patriotic  fame  in  the  Revolu- 
tion. Both  were  God-fearing  men,  and  were  offshoots  from  the 
old  Puritan  tree.  Timothy  had  a  son,  David  Dudley,  who  became 
an  eminent  Congregational  divine.  Noah  had  a  daughter,  Submit, 
who  grew  up  a  lovely  girl  and  who  was  distinguished  for  affability 
and  mental  vigor. 

The  Revolutionary  Captains  never  met,  but  their  children  were 
thrown  together  while  David  Dudlej7  was  preaching  in  Somers, 
Conn.  An  attachment  followed,  and  they  were  married.  David 
Dudley  had  just  graduated  from  Yale  College.  After  marriage  he 
became  pastor  of  the  -Congregational  Church  in  Hadclam,  Conn. 
Lie  remained  in  charge  of  this  church  fourteen  years.  In  1818  he 
removed  to  Stockbridge,  Mass.,  where  he  preached  sixteen  years, 
lie  then  returned  to  Haddarn.  and  remained  there  from  1837  to 


1851,  when  he  went  back  to  Stockbridge.  He  died  there  on  Aprit 
15,  1867.  David  Dudley  and  Submit  Field  had  nine  children. 
They  were  : 

DAVID  DUDLEY  FIELD,  now  an  eminent  lawyer,  practising  in  this  city. 

EMILIA  FIELD,  deceased.  She  married  the  Rev.  Josiah  Brewer,  a  well-known  mis- 
sionary. 

TIMOTHY  FIELD,  who  became  a  Lieutenant  in  the  United  States  Navy,  and  was  lost  at 
sea  in  1836.  ' 

MATTHEW  D.  FIELD,  deceased.  He  was  a  noted  engineer,  and  built  the  suspension 
bridge  over  the  Cumberland  River  at  Nashville.  It  was  destroyed  during  the  war. 

JONATHAN  E.  FIELD,  deceased.     Was  once  President  of  the  Massachusetts  Senate. 

STEPHKN  JOHNSON  FIELD,  now  Associate  Justice  of  the  United  States  Supreme  Court. 

CYRUS  WEST  FIELD,  through  whose  efforts  the  first  Atlantic  cable  was  laid. 

HENRY  MARTYN  FIELD,  an  American  Clergyman  and  a  well-known  author. 

MARY  FIELD,  deceased. 

II. 

Stephen  J.  Field  was  born  in  Haddarn,  Conn.,  on  Nov.  4,  1816. 
lie  was  nearly  three  years  old  when  his  father  removed  to  Stock- 
bridge,  Mass.  He  attended  a  country  school,  and  was  an  apt 
scholar.  He  was  a  boy  of  pluck  and  endurance,  and  was  held  to 
the  line  of  Congregationalism  with  difficulty.  The  Mosaic  law 
had  more  charms  for  him  than  the -new  dispensation.  His  school- 
mates found  it  dangerous  to  knock  a  chip  from  his  shoulder.  If 
lie  received  a  blow  on  one  cheek,  he  returned  it  with  interest.  He 
was  no  better  and  no  worse  than  the  average  minister's  son. 

In  1829  Stephen's  sister  Emilia  married  the  Rev.  Josiah  Brewer, 
a  returned  missionary.  Through  Mr.  Brewer's  exertions  a  society 
in  New  Haven  became  interested  in  the  education  of  Greek  fe- 
males. Greece  had  fairly  thrown  off  the  Turkish  yoke,  and  the 
heroic  conduct  of  Marco  Bozzaris  and  the  massacre  of  Scio  had  ex- 
cited great  sympathy  in  this  country.  Henry  Clay's  eloquent  ap- 
peals 'in  behalf  of  the  struggling  patriots  had  thrilled  the  heart  of 
every  American  citizen.  The  Rev.  Mr.  Brewer  and  his  wife  were 
selected  to  establish  the  proposed  schools  for  the  education  of 
Greek  girls.  Emilia  wanted  her  brother  Stephen,  then  13  years 
old,  to  accompany  her.  lie  had  a  natural  aptitude  for  the  acquire- 
ment of  languages.  His  brother  David  Dudley  urged  him  to  ac- 
cept the  invitation,  to  study  the  Oriental  languages  during  his  ab- 
sence, and  to  fit  himself  for  a  professorship  of  Oriental  literature. 
Stephen  embarked  with  his  sister  and  her  husband.  The  vessel 
was  cleared  for  Smyrna.  On  their  arrival  at  that  city  the  English 
missionaries  persuaded  the  Rev.  Mr.  Brewer  to  abandon  his  orig- 
inal idea  of  establishing  the  schools  in  Greece.  He  was  convinced 
that  his  sphere  of  usefulness  would  be  much  greater  in  Asia  Minor. 
A  school  was  opened  in  Smyrna. 

Young  Stephen  remained  in  the  East  two  years  and  a  half.  He 
visited  Patmos,  Scio  and  other  islands,  and  spent  a  winter  in  Athens. 
On  one  of  his  trips  he  was  wrecked  on  the  Greek  coast,  and  nar- 
rowly escaped  with  his  life.  He  acquired  the  Greek,  Italian  and 


French  languages.  Ho  spoke  modern  Greek  as  readily  as  his  mo- 
ther tongue,  and  kept  his  diary  in  that  language.  He  was  in  Smyrna 
during  the  cholera  season  of  1831,  and  saw  the  ravages  of  the  plague 
in  1832.  Over  30,000  persons  left  the  city  during  the  first  epidemic. 
Mr.  Brewer  remained  in  Smyrna,  and  spent  much  time  in  the  alle- 
viation of  the  distress  of  the  sufferers.  He  filled  his  pockets  with 
medicines,  and  visited  patients  daily.  Stephen  went  with  him  on 
these  errands  of  mercy,  and  was  rewarded  by  the  gratitude  of  the 
sick  and  dyini>. 

He  returned  to  this  country  in  January,  1833.  In  the  fall  he  en- 
tered Williams  College.  He  took  the  highest  honors  in  the  junior 
and  senior  classes,  delivering  the  Greek  oration  and  the  valedictory, 
and  graduated  in  1837.  Israel  W.  Andrews,  President  of  Marietta 
College,  and  Col.  Lewis  Benedict  of  Albany,  killed  in  the  war,  were 
among  his  classmates.  Stephen  began  the  study  of  the  law  in  the 
office  of  his  brother,  David  Dudley,  in  New  'York)  in  the  fall  of  1837. 
In  1841  he  was  admitted  to  the  bar,  and  became  his  brother's  part- 
ner. He  appears  to  have  made  no  mark  at  the  bar,*  and  perhaps 
confined  himself  strictly  to  office  duty. 

In  1845  David  Dudley  Field  wrote  two  articles  for  the  Democratic 
.Review  on  the  Northwest  boundary.  In  his  examination  of  works 
on  Oregon  and  California  he  became  familiar  with  the  geography 
of  the  Pacific  coast.  War  against  Mexico  was  declared  in  the 
spring  of  1846.  One  day  David  planted  his  forefinger  on  a  map 
of  northern  Mexico,  and  told  Stephen  that  if  he  was  a  young  man 
he  would  go  to  San  Francisco.  "It's  the  finest  harbor  on  the 
coast,"  he  said,  "  and  I  am  satisfied  that  peace  will  not  be  declared 
until  the  United  States  owns  that  harbor.  If  you  will  go  out  there, 
Stephen,  I'll  pay  your  expenses  and  give  you  money  to  buy  land  in 
San  Francisco." 

Stephen  thought  the  matter  over  and  declined.  He  had  longings 
for  a  second  trip  to  Europe,  and  could  not  repress  them.  The  war 
closed  arid  California  was  ceded  to  the  United  States.  Stephen 
went  to  Europe  in  the  summer  of  1848.  While  sitting  in  Galig- 
nani's  news-room  in  Paris  in  November  he  read  President  Folk's 
message  confirming  reports  of  the  discovery  of  gold  in  California, 
and  regretted  that  he  had  not  accepted  his  brother's  offer.  He 
travelled  over  the  Continent,  and  returned  to  this  city  on  the  1st  of 
October,  1849. 

III. 

It  was  the  heydey  of  the  gold  excitement.  Stephen  caught  the 
fever.  His  finances  were  at  a  low  ebb,  and  he  fancied  that^he  saw 
a  brilliant  future  for  a  young  lawyer  in  the  land  of  gold.  Cyrus 

. _!__ : 

*  NOTE — The  "  Sun  "  is  mistaken.  Judge.  F^e  1(1  was  admitted  about  the  same  time 
with  William  M.  Evarts,  E.  W.  Stoiightou/Jo.hu  ;E.  Burrill,  all  four  of  whom  became 
conspicuous  at  an  early  period  of  their  professional  career  as  lawvers  of  great  promise 
and  n-'ilitr. 


and  David  urged  him  forward.  He  secured  letters  to  various  busi- 
ness men  in  San  Francisco,  and  took  passage  in  the  Crescent  City, 
advertised  to  leave  New  York  for  Chagres  on  November  13.  Cyrus 
went  with  him  to  buy  an  outfit.  While  purchasing  stationery,  Cy- 
rus saw  some  chamois  skins,  and  suggested  that  Stephen  buy  a  few 
and  wrap  his  stationery  in  them.  "  Lawyers  get  paid  off  in  gold 
dust  out  there,"  he  said,  "  and  you  might  need  the  skins  to  make 
bags  for  your  dust."  Stephen  paid  $10  for  twelve  skins,  and  stowed 
them  in  his  trunk.  David  also  gave  him  a  note  to  collect.  "  It's 
John  D.  Stephenson's  note  for  $400,"  he  said.  "  I  hear  he's  doing 
well  in  California,  and  it  may  be  of  some  use  to  you." 

The  passengers  by  the  Crescent  City  landed  at  Chagres,  and  the 
Indians  poled  them  up  the  river  to  Cruces.  Here  they  took  mules 
and  rode  over  the  mountain  trails  to  Panama.  Thousands  were 
there  awaiting  passage  up  the  Pacific.'  The  new  comers  were 
booked  through,  and  were  transferred  to  the  California,  1,000  tons 
burden.  The  demand  for  transportation  from  Panama  was  so  great 
that  steerage  passengers  by  the  Crescent  City  sold  their  tickets  at 
$750  each  and  awaited  cheaper  rates.  The  California  was  crowded 
with  over  1,200  passengers.  Panama  fever  broke  out,  and  the  main 
deck  was  covered  with  the  sick.  The  only  physician  on  board  was 
prostrated.  Nerved  by  his  experience  in  the  East,  Stephen  did 
what  he  could  to  aid  the  sufferers.  He  nursed  a  stranger  to  life. 
The  stranger  was  Gregory  Yale,  afterward  an  eminent  California 
jurist. 

Mr.  Field  landed  in  San  Francisco  on  the  night  of  the  28th  of 
December,  1849,  with  ten  dollars  his  pocket.  It  cost  him  seven 
dollars  to  get  his  two  trunks  ashore.  With  two  fellow  passengers 
he  engaged  a  room  in  an  old  adobe  building  at  $35  per  week.  The 
two  passengers  took  the  bed,  and  Stephen  slept  on  the  floor.  On 
the  next  morning  he  paid  two  dollars  for  breakfast.  A  solitary  dol- 
lar was  left.  The  weather  was  beautiful.  The  sides  of  the  hills 
running  back  from  the  water  were  dotted  with  sheds  and  tents. 
The  bay  washed  the  east  side  of  what  is  now  known  as  Montgomery 
street,  between  Jackson  and  Sacramento  streets.  Happy  Valley, 
now  Mission  and  Howard  streets,  between  Market  and  Folsom,  was 
packed  with  shanties  and  tents.  Men  representing  nearly  every  na- 
tion in  the  universe  rushed  through  the  narrow  streets,  each  clad  in 
his  national  costume.  Stephen  met  many  New  Yorkers.  All  shook 
him  by  the  hand  and  told  him  that  he  had  come  to  a  glorious  country. 

About  an  hour  after  breakfast  Stephen  saw  a  crowd  surging 
around  a  small  building  facing  the  plaza.  On  inquiry  he  was  told 
that  it  was  the  Court  House.  Judge  Almond  was  holding  what 
was  known  as  the  Court  of  the  First  Instance.  Stephen  saw  two 
of  his  fellow  passengers  sitting  on  the  jury.  They  said  that  while 
visiting  the  building  out  of  curiosity,  they  were  summoned  by  the 
Sheriff.  'They  demurred  on  the  ground  that  they  had  just  landed. 
"  That  makes  no  difference,"  the  Sheriff'  responded ;  "  you're  eligible. 


Nobody's  been  in  the  country  three  months."  Each  juror,  received 
$3  for  his  services.  Stephen  hung  around  an  hour  or  more  await- 
ing an  opportunity  to  serve  his  country,  but  got  none.  He  resumed 
his  perambulations.  While  passing  down  Clay  street,  near  Kear- 
ney, he  saw  this  sign: 


JONATHAN  D.  STEVENSON. 

GOLD  DUST 
BOUGHT  AND  SOLD  HERE. 


He  remembered  the  due  bill  placed  in  his  hands  by  his  brother 
David,  and  entered  the  establishment.  Jonathan  stood  behind  tho 
counter,  weghing  gold  dust.  He  recognized  his  visitor,  and  gave  him 
a  cordial  greeting.  "Its  a  glorious  country  for  business,"  he  said; 
"I've  made  $200,000  since  I've  been  here."  After  further  con- 
versation the  due  bill  was  presented.  Jonathan  scrutinized  it,  calcu- 
lated the  interest,  and  paid  Stephen  $440  in  doubloons. 

With  this  money  the  young  lawyer  hired  an  office  on  the  corner 
of  Clay  and  Montgomery  streets  at  $300  a  month,  payable  in  ad- 
vance. The  apartment  was  fifteen  feet  by  twenty.  He  swung  out 
his  shingle  and  awaited  clients.  None  came.  On  the  third  day, 
however,  a  fellow  passenger  turned  up  and  laid  thirty-two  dollars 
before  him.  "  What's  this  for?"  said  Mr.  Field. 

"  When  you  left  the  ship,"  was  the  reply,  "  you  gave  me  sixty- 
four  New  York  papers.  I've  just  sold  them  for  a  dollar  apiece, 
and  have  come  to  divide  with  you." 

The  only  business  done  by  the  lawyer  in  two  weeks  was  the 
drawing  of  a  deed  for  a  fellow  passenger.  He  charged  an  ounce 
of  gold  for  his  services,  but  the  passenger  thought  it  unreasonable, 
and  Stephen  compromised  on  half  an  ounce. 

The  financial  sky  was  again  becoming  cloudy.  Among  his  in- 
troductory letters  Stephen  found  one  addressed  to  Simmons,  Hutch- 
inson  &  Co.,  a  rising  business  firm.  He  presented  it  and  was  kindly 
received.  They  told  him  that  the  new  town  of  Vernon,  at  the  junc- 
tion of  the  Feather  and  Sacramento  rivers,  was  a  fine  field  for  a  young 
lawyer,  and  ottered  to  sell  him  town  lots  on  credit.  The  steamer  Mc- 
Kim  was  advertised  to  sail  for  Sacramento  on  the  next  day.  The  firm 
ottered  him  a  ticket,  assuring  him  that  Sacramento  was  not  far  from 
Vernon.  The  jurist  left  San  Francisco  on  Jan.  12,  1850.  It  was 
the  time  of  the  great  flood.  The  city  of  Sacramento  was  under 
water,  and  Stephen  was  rowed  to  a  hotel  in  a  boat.  The  hotels 
were  jammed  with  miners  and  speculators,  all  in  ecstacies  over  the 
glorious  country. 

On  the  next  day  Mr.  Field  started  for  Vernon  on  the  Lawrence. 
The  boat  was  so  heavily  laden  that  she  was  only  eighteen  inches 
out  of  water.  Her  passengers  were  requested  to  keep  as  quiet  as 
possible,  and  not  move  around  on  her  deck.  After  a  four  hours'  run 
the  Captain  became  much  excited.  "Ho,  stop  her!"  he  shouted. 


"Stop  her!  Backwater!"  The  boat  wa3  running  into  a  solitary 
house  that  apparently  stood  in  the  centre  of  a  lake.  A  collision 
was  barely  avoided.  "  What  place  is  this?"  Stephen  asked  "  Ver- 
non,?;  was  the  answer.  He  concluded  that  he  would  remain  on  the 
boat  and  not  put  out  a  shingle  at  Yernon,  although  it  seemed  to  be 
a  good  opening  for  a  young  lawyer.  On  the  following  afternoon 
the  Lawrence  stopped  at  a  place  called  Nye's  Ranch,  near  the  junc- 
tion of  the  Feather  and  Yuba  rivers.  She  had  hardly  struck  the 
landing  before  all  the  passengers  moved  toward  an  old  adobe  build- 
ing on  the  river  bank.  Tents  surrounded  it  like  toadstools.  Be- 
tween 500  and  1,000  persons  were  squatted  there.  A  map  was 
spread  over  a  counter  in  the  adobe  house,  and  an  active  little  gen- 
tleman was  selling  lots  in  the  new  town  of  Yubaville.  As  Stephen 
came  in,  the  salesman  looked  at  him  and  shouted,  "Come,  gentle- 
men, all  you  that  want  lots  put  your  names  down.  You  won't  re- 
gret it."  Stephen  asked  the  price  of  the  lots.  "Two  hundred  and 
fifty  dollars,  eighty  by  a  hundred  and  sixty  feet,"  was  the  reply. 

"But  supposing  a  man  puts  down  his  name  and  don't  want  the 
lots,"  said  the  lawyer. 

"  Oh,  you  needn't  take 'em  if  you  don't  want  'ern,"  the  salesman 
answered. 

Thereupon  Stephen  subscribed  for  sixty-five  lots,  valued  at  $16,- 
250.  lie  had  only  $20  in  the  world.  It  was  quickly  reported  that 
a  great  capitalist  from  San  Francisco  was  investing  in  the  lots. 
The  proprietors  of  the  place  paid  their  respects  to  the  new  comer. 
They  were  Messieurs  Covillaud  and  Sicard,  two  Frenchmen. 
They  were  delighted  to  hear  Stephen  speak  French.  The  law- 
yer gave  them  some  New  York  newspapers,  including  a  copy 
of  the  Evening  Post  announcing  his  departure  for  California  with 
an  expression  of  good  wishes.  On  that  day,  as  Stephen  was 
unpacking  his  trunk  within  a  tent,  a  bystander  saw  the  chamois 
skins  that  were  bought  by  the  advice  of  his  brother  Cyrus.  He  of- 
fered twelve  ounces  of  gold  for  them.  The  offer  was  accepted. 
The  gold  brought  $180. 

On  the  next  day  M.  Covillaud  paid  Stephen  a  second  visit.  "  I 
see,"  said  he,  "  by  the  New  York  journals,  that  you  are  a  lawyer. 
We  must  have  a  deed  for  our  land,  and  we  want  you  to  draw  up 
the  papers."  The  land  was  situated  at  the  head  of  river  navi- 
gation, and  the  place  promised  to  become  an  important  depot 
tor  the  mines.  The  tract  had  been  bought  from  Capt.  John  A. 
Sutter,  the  original  discoverer  of  gold  in  California.  The  pur- 
chasers had  received  no  conveyance.  While  the  lawyer  was  drawing 
up  the  deed,  they  sent  a  vaquero  for  Sutter,  who  lived  on  the  Feather 
River,  six  miles  away.  Sutter  came  in  and  signed  the  document, 
but  there  was  no  officer  nearer  than  Sacramento  to  take  the  ac- 
knowledgment. Mr.  Field  said  that  a  town  witli  such  fair  pros- 
pects ought  to  have  a  magistrate.  A  new  frame  house  brought  up 
on  the  Lawrence  was  erected  on  that  day.  In  the  evening  the 


miners  held  a  meeting  in  this  house,  and  resolved  to  organize  the 
town  by  the  election  of  an  alcalde  and  an  ayuntamiento  or  council. 
Stephen  made  a  speech,  predicting  the  prosperity  of  the  new  town 
in  glowing  colors.  He  said  that  it  lay  in  the  centre  of  a  fine  au- 
riferous region,  and  commerce  would  concentrate  at  the  junction  of 
the  rivers.  It  would  become  the  depot  of  trade  for  the  northern 
mines. 

On  Jan.  18,  1850,  Stephen  J.  Field  was  elected  alcalde  by  nine 
majority.  The  only  objection  urged  against  him  was  that  he  was  a 
new  comer.  He  had  been  three  days  in  the  place,  and  his  oppo- 
nent six.  On  that  evening  the  miners  again  assembled,  and  named 
the  town  Marysville,  after  the  only  American  lady  in  the  place,  the 
wife  of  M.  Oovillaud.  She  was  one  of  the  survivors  of  the  Donner 
party. 


Mr.  Field  was  sworn  into  office  as  the  first  alcalde  of  Yubavillo 
at  Sacramento  on  the  22d  of  January,  1850.  Under  Mexican  law 
an  alcalde  had  a  very  limited  jurisdiction.  After  the  American 
occupation,  however,  he  exercised  unlimited  jurisdiction.  Alcalde 
Field  was  elected  for  the  preservation  of  order.  To  strengthen 
him,  Gov.  Burnett  appointed  him  Justice  of  the  Peace.  His  elec- 
tion was  thus  approved  by  the  highest  authority.  His  first  case  was 
tried  in  the  street.  Two  men  came  up,  one  leading  a  horse.  Both 
claimed  the  animal.  They  asked  the  Alcalde  to  decide  the  right  of 
ownership,  lie  administered  the  oath  and  thoroughly  examined 
both  parties.  "  It  is  plain,  gentlemen,"  he  said,  "  that  the  horse  be- 
longs to  this  man,"  pointing  to  one  of  them. 

"But,"  said  the  man  who  held  the  horse,  "the  bridle  belongs  to 
me." 

"You  are  right,"  the  Alcalde  replied,  arid  he  rendered  judg- 
ment. 

"What  will  you  take  for  the  horse?"  asked  the  owner  of  the 
bridle,  turning  to  the  successful  party  in  the  suit. 

"  Two  hundred  and  fifty  dollars." 

"  Agreed,"  remarked  the  owner  of  the  bridle.  "And  now,  Mr. 
Alcalde,  I  want  you  to  draw  me  up  a  bill  of  sale  that  will  stick." 

It  was  done.  The  Alcalde  received  an  ounce  of  gold  for  trying 
the  case  and  an  once  for  the  bill  of  sale,  and  both  men  departed  sat- 
isfied. 

Soon  afterwards  Alcalde  Field  went  to  San  Francisco.  While 
there  he  bought  a  frame  house  and  several  zinc  buildings,  and 
shipped  them  to  Marysville.  He  opened  an  office  in  the  frame 
house,  and  exercised  the  functions  of  magistrate  and  supervisor  of 
the  town.  He  kept  books  for  the  recording  of  deeds  and  a  regis- 
try of  conveyances.  Under  his  official  authority  he  had  the  river 
banks  graded,  so  as  to  facilitate  the  landing  of  vessels.  He  ap- 
pointed a  marshal,  and  order  and  peace  was  preserved  for  miles 


around.  Form  of  process  was  suited  to  the  exigency  of  the  case. 
The  owner  of  a  river  boat  complained  that  the  steamer  plying  be- 
tween Marysville  and  Sacramento  had  run  down  his  boat,  entailing 
the  loss  of  a  part  of  his  cargo.  Alcalde  Field  instantly  dictated 
a  process  to  his  marshal,  directing  him  to  seize  the  steamer  and 
hold  it  until  further  orders,  unless  the  captain  or  owner  gave  se- 
curity to  appear  in  action  and  pay  any  judgment  that  might  be  re- 
covered. The  captain  appeared,  and  the  case  was  tried  and  judg- 
ment rendered  within  five  hours  after  the  commission  of  the  in- 
jury- 

In  civil  cases  the  Alcalde  called  a  jury,  if  wanted,  and  in  import- 
ant criminal  cases  summoned  a  Grand  Jury.  Attorneys  were  al- 
ways appointed  to  represent  the  people  and  the  accused. 

One  morning  about  five  o'clock  a  man  rattled  the  Alcalde's  win- 
dow. "Alcalde !  ho,  Alcalde  !"  he  cried,  "  there's  been  a  robbery, 
and  you're  wanted."  On  the  previous  night  Gildersleeve,  the 
famous  runner,  had  left  several  pounds  of  gold  dust  in  an  unlocked 
trunk.  Some  one  had  cut  through  his  tent  and  stolen  the  treasure. 
Two  men  were  suspected  and  arrested.  The  gold  dust  was  found 
upon  one  of  them.  He  was  indicted  by  an  improvised  Grand  Jury, 
and  tried  and  convicted,  all  within  a  few  hours.  The  Alcalde  knew 
not  what  to  do  with  him.  There  was  no  place  of  confinement,  a 
fine  would  not  answer,  and  if  the  prisoner  was  discharged  the  crowd 
would  hang  him.  In  this  dilemma  he  ordered  that  he  should  be 
given  fifty  lashes  in  public.  If  he  was  again  found  within  the  vi- 
cinity, the  whipping  was  to  be  repeated.  The  fellow  was  not  seen 
in  Marysville  after  the  flogging. 

A  man  was  convicted  on  the  charge  of  stealing  $1,500  from  a 
woman.  The  Alcalde  sentenced  him  to  receive  fifty  lashes  on  two 
successive  days  unless  he  gave  up  the  money.  If  this  was  done, 
half  the  sentence  was  to  be  remitted.  The  Marshal  made  the  pris- 
oner hug  a  tree,  and  began  to  punish  him.  At  the  twenty-second 
stroke  of  the  lash  the  man  cried  "  Stop,  for  God's  sake,  and  I'll  tell 
you  where  the  money  is."  He  did  so;  and  was  forced  to  carry  it 
back  to  the  woman  and  apologize.  He  was  then  marched  back  to 
the  tree,  where  he  received  the  remainder  of  his  sentence. 

Camp  Far  West  was  a  military  post  on  Bear  River,  fifteen  miles 
from  Marysville.  The  officer  in  charge  recognized  the  Alcalde's 
honesty  and  executive  ability  by  offering  troops  to  support  him  in 
enforcing  his  decisions.  This  had  a  good  effect.  Men  said,  "Why, 
here's  an  Alcalde  with  United  States  troops  at  his  back."  The 
landing  at  the  river,  several  hundred  feet  wide,  was  covered  with 
squatters.  The  owners  of  land  fronting  the  river  made  bitter  com- 
plaints. The  Alcalde  told  the  squatters  that  they  must  vamose. 
They  demurred.  He  threatened  a  forcible  removal.  The  threat 
was  enough.  The  landing  was  cleared. 

In  addition  to  his  civil  duties,  Alcalde  Field  was  an  arbitrator  in 
numerous  controversies.  There  was  a  dispute  between  workmen 


and  their  employer.  The  workmen  wanted  $12  a  day,  and  the 
employer  refused  to  give  them  more  than  $10.  They  referred  the 
dispute  to  the  Alcalde.  lie  declared  that  the  workmen  should  be 
paid  $11  per  day.  There  was  a  dispute  as  to  whether  freight  on  a 
crate  of  crockery  should  be  charged  by  measurement  or  by  weight. 
The  Alcalde  settled  it  in  five  minutes.  One  day  a  woman  rushed 
into  his  office  and  asked  for  a  divorce.  She  said  that  her  husband 
treated  her  shamefully.  The  husband  was  at  her  heels,  also  clam- 
oring for  relief  from  the  bonds  of  matrimony.  On  hearing  that 
they  had  children,  the  Alcalde  persuaded  them  to  kiss  and  forgive, 
and  they  left  his  office  arm  in  arm,  amid  applause  from  the  specta- 
tors. 

Alcalde  Field  acted  as  Mayor,  and  administered  justice  in 
Marysville  until  superseded  by  officers  under  the  State  Govern- 
ment. The  place  was  infested  with  gamblers,  thieves,  and  cut- 
throats ;  yet  it  was  as  orderly  as  a  New  England  village.  There 
were  neither  nightly  brawls,  riots,  nor  lynching.  It  was  the  model 
town  of  the  whole  country. 

Within  a  short  time  after  Mr.  Field  subscribed  for  sixty-five 
town  lots,  property  increased  in  value  more  than  tenfold.  In 
ninety  days  he  sold  a  small  portion  of  his  purchase  for  $25,000. 
His  frame  and  zinc  houses  brought  in  over  $1,000  a  month  in 
rents.  The  emoluments  of  office\vere  large.  At  one  time  he  had 
$14,000  in  gold  dust  in  his  safe,  besides  his  rentals  and  other  prop- 
erty. One  day  a  red-cheeked  boy,  about  17  years  old,  entered  his 
office  and  asked  for  a  situation.  The  Alcalde  engaged  him  as  a 
clerk  at  $200  a  month.  He  was  a  smart  boy,  and  a  clerk  of  un- 
surpassed ability.  George  C.  Gorham  was  his  name. 


The  second  Legislature  convened  under  the  State  Constitution 
appointed  "W.  R  Turner  Judge  of  the  Eighth  Judicial  District. 
This  district  included  the  thriving  city  of  ^Marysville.  .The  new 
Judge  appeared  in  May.  1850,  and  announced  that  he  would  open 
a  district  court  on  the  first  Monday  in  June.  Ex-Alcalde  Field 
received  New  York  newspapers  by  every  steamer.  He  paid  his 
respects  to  Judge  Turner,  and  sent  him  various  newspapers.  The 
Judge  had  lived  many  years  in  Texas,  and  had  a  Texan's  hate  for 
Free-soilers,  Abolitionism,  and  similar  abominations.  Amono*  the* 
newspapers  he  found  a  copy  of  the  New  York  Evening  Post!"  He 
instantly  denounced  the  ex-Alcalde  as  an  Abolitionist.  "What  was 
intended  as  an  act  of  courtesy  was  the  beginning  of  a  long  quarrel. 

Mr.  Field  had  made  arrangements  to  return  to  New  York.  Just 
before  the  opening  of  the  General  Term,  however,  Capt.  Sutter  told 
him  that  he  had  been  sued  by  one  Cameron,  and  besought  him  to 
appear  as  his  counsel.  He  did  so.  On  a  preliminary  motion  Judge 
Turner  peremptorily  ruled  against  him.  Jesse  O.  Goodwin  re- 
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marked  that  the  Practice  Act  passed  at  the  first  session  of  the 
California  Legislature  contained  a  section  bearing  on  the  point  at 
issue,  and  gave  Mr.  Field  a  copy  of  the  act.  The  lawyer  begged 
permission  to  read  it,  and  was  turning  over  the  leaves  when  Judge 
Turner  said:  "The  Court  knows  "the  law.  The  mind  of  the 
Court  is  made  up.  Take  your  seat,  sir." 

Mr.  Field  respectfully  excepted  to  the  decision,  and  said  that  he 
would  appeal. 

"  Take  your  seat,  sir,"  retorted  the  Judge.  "  I  fine  you  a  hun- 
dred dollars." 

"Very  well,"  said  the  lawyer. 

"  I  fine  you  $200,  sir."  added  the  irate  Judge,  "  and  commit  you 
to  the  custody  of  the  sheriff  for  twelve  hours." 

"  Very  well,"  repeated  Mr.  Field,  unabashed. 

"  Sir,"  shouted  the  Judge,  surcharged  with  passion,  "  I  fine  you 
$400  and  commit  you  for  twenty-four  hours." 

"  But,"  said  the  cool  lawyer,  "  the  statute  gives  me  the  right  to 
appeal  from  any  order.  It  is  no  contempt  of  court  to  give  notice 
of  an  exception  or  an  appeal.  I  ask  my  brethren  of  the  bar  whether 
such  a  notice  can  be  so  regarded." 

"  Sir,"  screamed  the  furious  Judge,  "I  fine  you  $500,  and  com- 
mit you  for  forty-eight  hours.  Put  him  out  of  court,"  he  added, 
turning  to  the  sheriff'.  "  Subpoena  a  posse.  Subpoena  me." 

Mr.  Field  left  the  court  room,  followed  by  the  attorney  in  the 
case  and  a  deputy  sheriff.  As  they  were  going  down  the  street  the 
attorney  remarked,  "  ^Tever  mind  what  the  Judge  does.  He's  an 
old  fool." 

"Yes,"  answered  Field,  "  he's  an  old  jackass." 
k     The  expression  was  heard  by  a  Capt.  Powers,  with  whom  Judge 
Turner  boarded.     He  ran  to  the  Court  House,  opened  the  door, 
and  shouted  :  "Judge  Turner,  oh,  Judge  !  Judge  Field  says  you're 
an  old  jackass." 

Turner  became  as  red  as  a  turkey  cock,  and  the  court  room  rang 
with  laughter;  Meantime  the  deputy  sheriff  transferred  Mr.  Field 
to  the  custody  of  the  Coroner.  That  officer  accompanied  him  to 
his  office,  and, -after  a  pleasant  little  chat,  left  him  to  himself.  He 
remained  there,  receiving  visits  from  friends  and  indignant  stran- 
gers. He  wrote  out  a  statement  of  the  facts,  and  had  it  verified  by 
witnesses. 

Toward  evening  the  deputy  sheriff*  met  Judge  Turner,  who  asked 
him  what  he  had  done  with  Field.  "  He's  i'u  his  office,"  the  deputy 
replied. 

"Go  put  him  under  lock  and  key,"  thundered  the  Texan.  "If 
necessary,  put  him  in  irons." 

The  deputy  visited  Mr.  Field  and  detailed  his  orders.  He  added, 
"  I'll  obey  them  by  turning  the  key  upon  you  in  your  own  office." 
The  lawyer  indignantly  asked  for  the  warrant  or  commitment. 
The  deputy  replied  that  he  had  only  a  verbal  order.  Mr.  Field 
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then  ordered  him  oil'  his  premises.  He  obeyed,  but  turned  the 
key  after  closing  the  door,  saying  that  he  was  doing  his  duty  and 
nothing  else. 

Lawyer  Field  sued  out  a  writ  of  habeas  corpus,  returnable  before 
County  Judge  Henry  P.  Ilaun,  afterwards  Broderick's  successor  in 
the  United  States  Senate.  On  the  same  evening  he  was  taken  be- 
fore Judge  Haun.  There  was  a  great  crowd.  The  sheriff  could 
show  no  order  by  \Vhich  he  held  his  prisoner,  and  Mr.  Field  was 
discharged  amid  cheers.  His  friends  were  invited  to  the  Covillaud 
House,  and  champagne  and  cigars  were  placed  before  them. 
When  the  enjoyment  was  at  its  height  Judge  Turner  entered  the 
hotel  and  .showered  Judge  Haun  with  h'lthy  epithets,  garnished  with 
characteristic  oaths.  He  told  him  that  he  would  teach  him  his  place 
as  an  inferior  Judge,  and  declared  that  he  would  expel  Field  and  his 
friends  from  the  bar.  On  that  night  Judge  Turner  was  burned  in 
effigy  on  the  plaza. 

On  Monday,  June  10,  Judge  Turner  ordered  Judge  Haun  fined 
$50  and  imprisoned  forty-eight  hours  for  his  judicial  act  in  dis- 
charging Mr.  Field  from  arrest.  This  was  done  under  the  pretence 
that  the  order  of  the  Court  had  been  obstructed  by  Judge  Haun. 
At  the  same  time  Judge  Turner  ordered  the  reimprisonrnent  of  Mr. 
Field,  and  expelled  Mr.  Mulford,  Jesse  O.  Goodwin,  and  Stephen 
J.  Field  from  the  bar.  Stephen  was  expelled  for  contempt  of  court 
in  suing  out  the  writ  of  habeas  corpus,  and  Messrs.  Mulford  and 
Goodwin  for  being  witnesses  on  its  return.  All  this  was  done 
without  notice  to  any  of  the  parties.  Judge  Haun  paid  his  fine, 
and  the  Sheriff  again  took  Mr.  Field  into  custody.  It  happened  to 
he  the  day  appointed  by  law  for  the  opening  of  the  Court  of  Ses- 
sions, of  which  Judge  Haun  was  the  presiding  Judge.  Stephen 
sued  out  another  writ.  While  arguing  it  before  the  Court  of 
Sessions  the  Sheriff  entered.  He  declared  his  intention  of  taking 
Judge  Ilaun  from  the  bench  and  confining  both  Mr.  Field  and  the 
Judge,  pursuant  to  the  order  of  Judge  Turner.  Judge  Haun  told 
the  Sheriff  he  was  violating  the  law.  The  Court  must  not  be  dis- 
turbed. The  Sheriff  returned  to  Turner.  That  official  directed 
him  t6  summon  a  posse  and  carry  out.  his  instructions.  Ifneces- 
sury,  lie  was  to  handcuff  Judge  Haun. 

The  Sheriff  entered  the  Court  of  Sessions  backed  by  a  strong 
posse.  Mr.  Field  was  interrupted  in  his  argument  and  dragged 
from  the  court  room.  The  Sheriff  then  advanced  on  Judge  Haun. 
His  Honor  stepped  to  a  closet  and  drew  from  it  a  huge  navy  re- 
volver, lie  cocked  and  leveled  it,  and  told  the  Sheriff  that  if  he 
tried  to  arrest  him  while  on  the  bench  he  would  kill  him.  He  also 
fined  the  sheriff  $200  for  contempt  of  court,  and  appointed  a 
temporary  bailiff  and  directed  him  to  clear  the  room  of  disturb- 
ers. The  bailiff  summoned  the  bystanders  and  the  room  was 
cleared.  Judge  Haun  then  laid  the  revolver  on  his  desk  and  asked 
if  there  was  any  further  business  before  his  court 
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On  that  night  nearly  everybody  in  Marysville  visited  Mr.  Field's 
office,  lie  made  a  speech,  and  was  cheered  to  the  echo.  Some 
enthusiastic  citizens  passed  Judge  Turner's  boarding  house  on  their 
way  home  and  groaned  and  discharged  their  pistols  as  a  finale  to 
the  proceedings  of  the  evening.  Turner  afterwards  asserted  that 
Mr.  Field  had  instigated  an  armed  mob  to  attack  him  in  his  own 
house.  On  the  next  day  Judge  Haun  was  persuaded  to  make  a 
qualified  apology  to  the  District  Court  for  discharging  Mr.  Field. 
lie  said  that  if  he  had  obstructed  the  order  of  the  Court  he  did  it 
unwittingly  and  not  contemptuously.  Thereupon  Judge  Turner 
remitted  his  fine  and  recalled  his  order  of  confinement. 

Counsellor  Field  applied  to  the  Supreme  Court  for  a  mandamus 
to  compel  the  vacating  of  the  order  striking  his  name  and  the 
names  of  his  friends  from  the  roll  of  attorneys  and  to  reinstate 
them.  He  also  asked  for  a  mandamus  to  vacate  the  order  impos- 
ing a  fine  and  imprisonment.  A  peremptory  writ  was  issued  di- 
recting the  Judge  to  reinstate  them.  Under  a  writ  of  certiorari 
the  order  imposing  a  fine  was  reversed  and  vacated.  Judge  Bennett 
delivered  the  opinion.  He  took  the  ground  that  an  attorney  or 
counsellor  could  not  be  expelled  from  the  bar  without  formal  charges 
and  opportunity  to  be  heard  in  his  defence.  He  said  that  Judge 
Turner's  order  did  not  show  that  any  act  was  committed  which 
constituted  a  contempt  of  court,  and  therefore  it  was  void  upon  its 
face.  The  mandamus  was  not  obeyed.  All  the  prominent  citizens 
then  petitioned  for  Judge  Turner's  removal.  He  frequented  gam- 
bling saloons,  associated  with  disreputable  characters,  and  was  at 
times  grossly  intoxicated.  He  threatened  to  publicly  insult  Mr. 
Field,  and  to  shoot  him  down  if  his  conduct  was  resented.  Ste- 
phen went  to  San  Francisco  and  consulted  Judge  Bennett  as  to  his 
course.  "I  will  not  give  you  any  advice,"  said  the  Judge,  " but  if 
it  were  my  case  I  think  I  should  buy  a  shotgun,  and  stand  on  the 
street  and  get  the  first  shot." 

"  But  I  can  act  only  in  self-defence,"  protested  Mr.  Field. 

"  I  think  that  would  be  acting  in  self-defence,"  Judge  Bennett 
responded. 

The  lawyer  bought  a  brace  of  revolvers,  and  had  a  sack*  coat 
made  with  side  pockets  so  large  that  the  pistols  could  be  concealed 
and  discharged  without  being  seen.  He  began  to  practice  firing 
the  pistols  from  the  pockets.  In  a  short  time  he  was  able  to  hit 
his  mark  across  the  street.  He  then  sent  a  friend  to  Judge  Turner 
with  instructions  to  assure  him  that  while  he  desired  no  personal 
encounter,  he  neither  proposed  to  cross  the  street  nor  go  a  step  out 
of  his  way  to  avoid  one.  He  had  heard  of  his  threats,  and  if  he 
attacked  or  approached  him  in  a  threatening  manner  he  would  kill 
him.  The  message  was  effectual.  Whenever  they  met  the  lawyer 
dropped  his  hands  into  his  pockets  and  cocked  his  pistols,  in  readi- 
ness for  any  emergency.  The  Judge  never  interfered  with  him. 
Citizens  of  Marysville  declared  that . the  Jawyer'e  pluck  and  seem- 
ing recklessness  alone  saved  him. 
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Meanwhile  Stephen's  business  was  ruined.  The  Judge's  refusal 
to  obey  the  mandate  of  the  Supreme  Court  left  him  no  practice. 
He  embarked  on  the  sea  of  speculation,  and  in  a  short  time  lost 
all  that  he  had  acquired  and  became  involved  in  debt.  Judge 
Turner  threatened  to  drive  him  into  the  Yuba  River. 


A  State  election  was  at  hand.  Stephen's  friends  placed  him  in 
the  field  as  a  candidate  for  the  Assembly.  He  accepted  the  nomi- 
nation, asserting  that  his  object  was  the  reformation  of  the  judici- 
ary and  the  removal  of  Judge  Turner  from  the  district.  Yuba 
County  then  included  Xevada  and  Sierra  Counties.  It  was  fifty 
miles  wide  and  a  hundred  long,  and  contained  over  twenty-five 
thousand  inhabitants.  The  plucky  lawyer  threw  his  heart  and  soul 
into  the  canvass,  lie  visited  nearly  every  precinct,  and  spoke 
wherever  he  could  get  a  hearing.  Turner  denounced  him  far  and 
near  as  an  abolitionist.  In  a  speech  to  the  miners  in  the  town  of 
Nevada,  Mr.  Field  said  that  the  contests  of  miners  respecting 
claims  ought  to  be  tried  at  home.  Local  magistrates  should  have 
greater  jurisdiction.  As  the  law  stood,  a  man's  right  to  a  mule 
could  not  be  determined  without  going  to  the  county  seat,  thus 
subjecting  the  owner  to  a  cost  greater  than  the  value  of  the  ani- 
mal. He  was  in  favor  of  legislation  that  would  protect  miners, 
and  prevent  a  forced  sale  of  their  utensils.  Here  a  miner  charged 
him  with  abolitionism.  "  It  is  false,"  the  lawyer  replied. 

"  But  you  have  a  brother  in  iSTew  York  who  is  a  Freesoiler,"  the 
miner  shouted. 

"  So  I  have,"  Stephen  answered,  "and  a  noble  fellow  he  is,  God 
bless  him  !  But  I  have  another  brother,  a  slaveholder  in  Tennes- 
see, and  with  which  I  ask,  in  the  name  of  all  that  is  good,  are  you 
going  to  place  me  ? " 

He  then  spoke  in  favor  of  popular  sovereignty  and  States'  rights, 
and  closed  with  a  grand  picture  of  the  future  of  California.  He 
carried  the  precinct  by  between  300  and  400  majority,  but  lost 
Marysville  because  he  prevented  the  lynching  of  one  Kiger  on  cir- 
cumstantial evidence.  As  he  was  an  independent  candidate,  his 
election  expenses  were  very  heavy. 

The  mandamus  commanding  Judge  Turner  to  vacate  his  order 
of  expulsion  was  issued  on  July  4,  and  was  served  on  the  Itlth. 
The  Judge  openly  declared  that  he  would  stand  impeachment  be- 
fore he  would  obey  it.  While  applying  to  the  Supreme  Court  for 
the  writ,  Messrs.  Field,  Mulford,  and  Goodwin  were  admitted  to 
practice  in  that  court.  Such  admission,  under  the  rule,  gave  them 
the  right  to  practice  in  all  the  courts  of  the  State.  To  stein  its  ef- 
fect Judge  Turner  directed  the  Sheriff  to  notify  the  three  lawyers 
to  show  cause  before  his  court,  in  Sutter  County,  why  they  should 
not  again  be  expelled  from  the  bar  for  the  publication  of  an  article 
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in  the  Placer  Times,  written  in  reply  to  an  attack  from  him.  The 
Judge's  order  was  dated  October  4,  and  was  served  on  the  8th.  It 
required  the  lawyers  to  appear  on  the  3d.  As  this  was  prior  to  the 
date  of  service  and  issue,  they  paid  no  attention  to  it.  On  the  llth 
the  Judge  again  threw  them  over  the  bar.  After  the  adjournment 
of  his  court  he  discovered  his  blunder  in  dates,  and  directed  the 
Sheriff  to  notify  the- trio  that  this  last  sentence  of  expulsion  was 
recalled.  They  were  commanded  to  appear  before  him  on  the  28th 
and  show  cause  why  they  should  not  a  third  time  be  expelled. 
Meantime  the  Judge  lounged  about  saloons,  asserting  that  if  they 
did  not  appear  on  this  second  notice,  he  would  make  an  order  for 
their  expulsion,  and  if  they  did  appear,  he  would  expel  them  for 
contempt  in  publishing  their  reply. 

On  the  28th  of  October  the  trio  appeared  before  Judge  Turner. 
Mr.  Field  read  an  affidavit  from  one  of  the  associate  Judges  (of 
the  Court  of  Sessions)  to  show  that  Judge  Turner  had  openly  de- 
clared a  purpose  to  expel  them  in  any  event,  and  said  that  it  was 
idle  to  call  upon  them  to  show  cause  against  such  threatened  ac- 
tion. Judge  Turner  declared  the  affidavit  disrespectful.  Per- 
mission to  file  it  was  refused.  The  three  lawyers  were  tossed  over 
the  bar.  He  directed  that  the  order  be  published  in  the  Sacramento 
Times  and  the  San  Francisco  Herald. 

Mr.  Field  applied  to  the  Supreme  Court  to  vacate  this  third  ex- 
pulsion, and  also  to  attach  the  Judge  for  non-compliance  with  the 
original  mandate.  The  Court  decided  that  the  expulsion  was  ir- 
regular, and  issued  an  order  permitting  the  lawyers  to  practice  in  all 
courts  of  the  district.  It  denied  the  motion  for  attachment  on  the 
ground  that  Judge  Turner  had  substantially  recognized  their  rein- 
statement by  re-expelling  them.  These  decisions  put  a  quietus  on 
the  Texan.  He  made  no  further  effort  to  debar  the  lawyers.  Mr. 
Goodwin  was  afterward  District  Attorney,  Judge  of  Yuba  County, 
and  a  State  Senator.  To  the  day  of  his  death  Mulford  was  a  suc- 
cessful practitioner  in  Marysville. 

To  forestall  any  effort  by  Mr.  Field  to  secure  his  impeachment  by 
the  Legislature,  Judge  Turner  published  a  card  in  the  Marysville 
Herald,  alleging  thaf  he  had  tried  to  cowhide  the  lawyer  for  his  in- 
solence, and  that  he  had  run  away  from  him.  On  Dec.  21,  1850, 
Mr.  Field  printed  a  rejoinder,  denouncing  Turner  as  a  shameless 
liar.  He  added: 

Jndge  Turner  says  be  holds  himself  personally  responsible  in  and  under  all  circum- 
stances. This  he  says  in  print  ;  but  it  is  well  understood  in  this  place  that  he  has  stated 
he  should  feel  bound  by  his  oath  of  office  to  endeavor  to  obtain  an  indictment  against 
any  gentleman  who  should  attempt  to  call  him  to  account.  Shielded  behind  his  oath  of 
office  he  has  displayed  his  character  by  childish  boasts  of  personal  courage  and  idle 
threats  of  vengeance. 

John  T.  McCarthy,  Field's  competitor  for  legislative  honors, 
wrote  a  letter  speaking  in  the  highest  terms  of  Judge  Turner's  con- 
duct on  the  bench  and  calling  Stephen  a  calumniator.  The  corn- 
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municatiou  was  sanded  with  the  coarsest  epithets.     In  his  reply  Mr. 
Field  said*:  ' 

During  the  session  of  the  District  Court,  at  its  first  term,  this  same  John  T.  McCarthy 
was  called  before  the  County  Judge  to  give  his  testimony  on  the  return  of  a  writ  of  ha- 
beas corpus,  and  then  testified  "  that  the  conduct  of  Judge  Turner  on  the  bench  was  the 
most  outrageous  he  had  ever  witnessed  in  any  court  in  which  he  had  practiced  ;"  and 
the  tenor  and  effect  of  his  whole  testimony  was  in  the  highest  degree  condemnatory  of  the 
conduct  of  Judge  Turner.  One  of  two  things  follows  :  if  the  statement  in  the  letter  be 
true,  then  John  T.  McCarthy  WHS  guilty  of  perjury  before  the  County  Judge;  but  if  he 
testified  to  the  truth,  then  his  statement  in  the  letter  is  false.  In  the  one  case  he  is  a  liar 
and  in  the  other  a  perjured  scoundrel.  Thus  convicted  out  of  his  own  month,  his  vile 
epithets  respecting  myself  are  not  worth  a  moment's  consideration. 

In  after  days  McCarthy  begged  for  recognition,  but  received 
none. 


The  second  California  Legislature  met  at  San  Jose  on  the  first 
Monday  in  January,  1851.  Stephen  J.  Field  was  placed  on  the 
Judiciary  Committee  of  the  lower  House.  He  drew  up  a  bill  creat- 
ing eleven  judicial  districts  in  the  State,  and  defining  the  judicial 
powers  of  every  officer  from  Supreme  Judge  to  Justice  of  the 
Peace.  It  was  passed  after  a  full  discussion.  Most  of  its  provi- 
sions are  still  retained  in  the  code.  He  also  prepared  and  intro- 
duced bills  to  regulate  proceedings  in  civil  and  criminal  cases. 
These  bills  were  remodelled  from  the  proposed  codes  of  New  York 
as  reported  by  the  Commissioners  of  that  State.  The  great  labor 
involved  in  their  preparation  may  be  estimated  from  the  fact  that, 
in  order  to  adapt  them  to  the  peculiar  condition  of  the  new  State 
and  the  requirements  of  its  Constitution,  as  well  as  his  own  views 
of  what  would  constitute  the  best"  practice,  he  redrafted  over  three 
hundred  sections,  and  added  over  one  hundred  new  ones.  Among 
the  new  sections  were  those  relating  to  actions  respecting  mining 
claims  and  the  admission  in  evidence  of  the  customs  and  regula- 
tions of  miners,  and  respecting  exemptions  from  forced  sale  of  per- 
sonal property. 

The  first  Legislature  had  enacted  a  general  system  of  laws,  indis- 
pensable to  the  government  of  any  community.  It  had  done  noth- 
ing, however,  toward  the  protection  or  regulation  of  that  great  in- 
terest which  had  gathered  from  every  nation  of  the  world  a  restless 
and  turbulent  population.  The  gold'seekers  were  left  to  jostle  each 
other,  and  to  settle  their  disputes  as  best  they  might.  The  owner- 
ship of  the  mines  was  held  by  some  to  be  in  the  United  States,  and 
by  others  to  be  in  the  State,  while  all  were  alike  extremely  jealous 
of  any  assertion  of  power  over  them  by  the  Government  of  either. 
The  miners  could  not  be  left  to  fight  among  themselves  over  ques- 
tions of  priority  or  extent  of  claims,  and  legislation  must  be  in  ac- 
cord with  the  generally  accepted  opinion  or  it  would  be  a  dead  let- 
ter. To  do  nothing  was  to  leave  the  peace  of  the  State  at  the 
mercy  of  those  whose  thirst  for  gold  might  outrun  their  respect  for 
fair  dealing.  Honest  misunderstandings  as  to  facts  were  settled  by 
brute  force. 
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The  world  had  never  .seen  a  similar  spectacle — extensive  gold 
fields  suddenly  peopled  by  masses  of  men  from  all  States  and 
countries,  restrained  by  no  law,  and  not  agreed  as  to  whence  the 
laws  by  which  they  would  consent  to  be  bound  ought  to  emanate. 
The  miners  in  each  camp  had  held  meetings,  and  enacted  rules  and 
regulations  by  which  they  agreed  to  be  governed  in  that  place. 
These  had  reference  to  the  extent  of  each  claim  in  a  given  locality, 
the  acts  necessary  to  constitute  location  or  appropriation  of  the 
same,  and  the  amount  of  work  which  should  entitle  the  claimant 
to  continued  possession.  The  State  could  not  safely  attempt  to 
substitute  for  these  various  rules  any  of  a  more  general  and  uni- 
form character.  This  fact  was  the  basis  of  the  measure  brought 
forward  by  Mr.  Field  and  by  him  urged  to  final  success.  lie  held 
the  miners  to  the  laws  that  they  had  made  for  themselves.  He 
proposed  that  the  rules  made  by  the  miners  should  be  enforced  by 
the  State.  What  they  had  declared  to  be  fair  play  should  be  the 
law  of  the  laud,  and  should  govern  the  courts  in  deciding  mining 
disputes.  Here  is  the  language  : 

In  actions  respecting  "mining  claims"  proof  shall  be  admitted  of  the  customs, 
usages,  or  regulations  established  and  in  force  at  the  bar,  or  diggings,  embracing  such 
claims,  and  such  customs,  usages,  or  regulations,  when  not  in  conflict  with  the  Consti- 
tution and  laws  of  this  State,  shall  govern  the  decision  of  the  action. 

This  principle  was  adopted  in  all  other  mining  regions  in  the 
country,  and  finally  by  the  Congress  of  the  United  States. 

The  California  Civil  and  Criminal  Practice  acts  drawn  by  Mr. 
Field  were  afterwards  adopted  in  Nevada  and  the  Territories  west 
of  the  Kocky  Mountains.  Except  slight  amendments,  they  re- 
mained unchanged  twenty-two  years,  and  their  provisions  are  sub- 
stantially reembodied  in  the  recent  codes.  Of  Mr.  Field's  labors 
in  this  Legislature,  the  San  Jose  Herald  says : 

Some  of  the  best  timbers  of  the  new  governmental  structure  are  the  handiwork  of  Mr. 
Field.  Many  bad  bills  were  defeated  through  his  influence,  and  many  defective  ones 
amended  by  his  suggestions.  He  was  seldom  absent  from  his  seat ;  he  carefully  watched 
all  measures;  and  there  were  few  debates  in  which  he  did  not  participate. 

So  earnest  and  attentive  was  the  lawyer  to  the  work  of  his  com- 
mittee that  the  Legislature  placed  implicit  confidence  in  his  recom- 
mendations. The  Criminal  Practice  act,  consisting  of  over  600 
sections,  was  passed  without  reading,  on  the  last  clay  of  the  session, 
under  a  suspension  of  the  rules.  The  Governor  said  that  he  could 
not  sign  it  without  reading,  and  it  was  too  late  for  that.  Mr.  Field 
assured  him  that  his  signature  was  essential  to  secure  the  harmonious 
working  of  laws  already  passed.  "Do  you  say  that  it  is  all  right?" 
the  Governor  asked.  "  It  is,"  was  the  reply,  and  the  act  was 
signed. 

Mr.  Field  drew  the  charters  of  the  cities  of  Marysville,  .Nevada, 
and  Monterey.  The  principal  provisions  of  these  charters  have 
been  adopted  in  subsequent  acts  creating  municipal  incorporations. 
Through  his  exertions  a  bill  exempting  the  tools  and  personal 
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property  of  miners  from  seizure  and  from  forced  sale  was  passed. 
He  drafted  an  act  concerning  divorces,  and  gave  the  most  earnest 
support  to  the  Homestead  Exemption  bill.  Nor  did  he  forget  the 
interests  of  his  immediate  constituents.  He  introduced  a  bill 
creating  the  counties  of  Nevada  and  Klamath.  This  bill  split 
Trinity,  Sutter,  and  Yuba  Counties,  and  created  a  new  judicial 
district.  It  sent  Judge  Turner  to  the  wilderness  of  Klamath,  and 
gave  Yuba,  Nevada,  and  Sutter  a  new  Judge. 

Turner  never  went  back  to  Marysville.  Petitions  for  his  im- 
peachment were  presented,  but  the  Legislature  ignored  them, 
being  unwilling  to  spend  the  time  necessary  for  a  trial. 


In  those  days  men  were  walking  arsenals.  Two-thirds  of  the 
members  of  the  Assembly  carried  either  bowie  knives  or  pistols. 
Some  flourished  both  weapons.  When  a  member  entered  the 
House  he  unstrapped  his  revolvers  and  laid  them  in  his  desk.  It 
was  done  with  as  little  concern  as  hanging  up  a  hat,  and  it  excited 
neither  surprise  nor  comment.  There  was  a  hot  debate  over  the 
proposed  impeachment  of  Judge  Turner.  At  the  conclusion  of 
Mr.  Field's  argument,  B.  F.  Moore  of  Tuolumne  arose  to  reply. 
He  opened  his  drawer,  cocked  his  revolvers,  and  laid  them  on  his 
desk.  Then  he  launched  himself  on  a  sea  of  vituperation.  Mr. 
Field  was  handled  without  gloves.  The  most  offensive  epithets 
were  used,  and  the  speaker  openly  declared  himself  responsible  for 
his  language  at  any  time  and  place.  Mr.  Field  answered  Mr. 
Moore's  arguments,  but  made  no  allusion  to  his  personal  remarks. 
After  the  adjournment,  however,  he  asked  S.  A.  Merritt  to  bear  a 
note  to  Mr.  Moore,  demanding  an  apology  or  satisfaction.  Mr. 
Merritt  refused,  through  fear  of  being  disqualified  for  office.  Mr. 
Richardson,  another  member,  also  declined.  Happening  into  the 
Senate  chamber,  the  jurist  saw  a  stonecutter  seated  at  a  desk, 
writing.  He  was  David  C.  Broderick,  President  of  the  State 
Senate.  They  were  bowing  acquaintances.  "  Why,  Judge,  you 
don't  look  well,"  said  Broderick.  "  What's  the  matter?" 

"  Well,  I  don't  feel  well,"  Field  responded.  "  I  don't  seem  to 
have  a  friend  in  the  world." 

*'  What  worries  you?"  inquired  the  stonecutter. 

The  jurist  gave  the  particulars  of  Moore's  assault  upon  his  char- 
acter, and  said  that  at  all  hazards  he  was  determined  to  call  him 
to  account. 

"Well,  I'll  be  your  friend,"  Broderick  replied.  "  Write  your 
note,  I  will  deliver  it." 

The  jurist  wrote  the  note  at  an  adjoining  desk,  and  Broderick 
placed  it  in  Moore's  hands.  The  latter  gentleman  crawfished.  He 
said  that  he  expected  to  be  a  candidate  for  Congress,  and  he  could 
not  accept  a  challenge,  because  that  act  would  disqualify  him.  "  I 
have  no  objection  to  a  street  tight,  however,"  he  added.  The  stone- 
cutter replied  that  a  street  tight  was  not  exactly  the  thing  among 
2 


18 

gentlemen,  but  if  Moore  would  do  no  better  he  should  be  accom- 
modated. He  forthwith  named  time  and  place,  and  Moore  prom- 
ised to  be  on  hand.  Within  an  hour,  however,  he  changed  his 
mind.  He  informed  Broderick  that  the  Hon.  Drury  Baldwin  would 
act  as  his  friend,  and  deliver  a  reply  to  the  note  of  Mr.  Field. 

On  the  next  morning  the  stonecutter  tested  the  jurist's  skill  in  the 
use  of  a  pistol.  With  a  navy  revolver  Stephen  plumped  a  knot  on 
a  tree  at  a  distance  of  thirty  yards  three  times  out  of  live.  Brod- 
erick expressed  his  satisfaction,  and  urged  the  necessity  of  bringing 
the  matter  to  a  speedy  issue.  "Bring  it  to  an  issue  at  once,"  Mr. 
Field  responded.  Broderick  quickly  called  upon  Drury  Baldwin, 
and  asked  for  a  reply  to  the  note.  Baldwin  replied  that  his  prin- 
cipal had  made  up  his  mind  to  drop  the  matter.  "Then,"  said  the 
stonecutter,  "  as  soon  as  the  House  meets,  Mr.  Field  will  rise  in  his 
seat  and  repeat  Moore's  language  as  to  his  responsibility.  He  will 
state  that  respect  for  the  dignity  of  the  House  prevented  him  from 
replying  to  the  attack  in  the  terms  that  it  deserved,  when  it  was 
made,  and  after  detailing  Moore's  refusal  to  give  him  satisfaction, 
he  will  denounce  him  as  a  liar  and  a  coward." 

"  Then, "said  Drury  Bald  win,  "Judge  Field  will  be  shot  in  his  seat." 

"  In  that  case,"  rejoined  Broderick,  "  others  will  be  shot  in  their 
seats." 

At  the  opening  of  the  House,  Mr.  Field  took  his  seat  at  liis  desk 
as  usual.  Broderick  was  seated  near  him,  with  eight  or  nine  per- 
sonal friends,  all  armed  to  the  teeth  and  ready  for  any  emergency. 
When  the  journal  was  read,  both  Field  and  Moore  sprang  to  their 
feet  and  shouted  "  Mr.  Speaker !"  That  officer  recognized  "  the 
gentlemen  from  Tuolurnne,"  and  Mr.  Field  resumed  his  seat. 
Moore  read  a  written  apology,  full,  ample,  and  satisfactory. 

Broderick  afterward  befriended  Mr.  Field  on  many  occasions. 
They  were  standing  at  the  bar  of  a  hotel  in  San  Francisco,  in  1852, 
when  Broderick  saw  a  man  throw  back  his  Spanish  cloak  and  level 
a  revolver  at  his  friend.  In  a  twinkling  he  flung  himself  between 
the  two  men,  and  pushed  Field  out  of  the  room.  This  prompt  ac- 
tion undoubted ly  saved  his  life. 

IIX. 

On  his  return  to  Marysville  from  San  Jose,  Mr.  Field  had  barely 
money  enough  to  pay  his  passage.  His  investments  were  swallowed 
up,  leaving  him  worse  than  penniless.  His  real  estate  had  been 
assigned  for  the  benefit  of  his  creditors.  He  owed  $18,000,  bear- 
ing interest  at  10  per  cent,  a  month,  and  his  assets  on  landing  at 
Marysville  were  a  solitary  pistareen.  A  Mr.  Peck  was  landlord  of 
the  United  States  Hotel.  He  had  known  Mr.  Field  in  palmy  days, 
and  readily  trusted  him  for  a  fortnight's  board.  He  sent  to  the 
boat  for  the  lawyer's  trunk,  and  paid  the  carman.  On  the  ensuing 
day  Mr.  Field  hired  a  small  office  at  fifty  dollars  a  month.  It  had 
a  garret,  in  which  he  placed  a  cot.  A  blanket  was  his  only  cov- 
ering at  night,  and  his  valise  served  as  a  pillow.  His  washstand 
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was  a  chair  without  a  back.  An  old  pine  table  and  a  cane-bot- 
tomed sofa  were  his  furniture.  Kigged  out  with  a  tin  basin,  a 
wooden  pail,  a  towel,  a  comb,  a  tooth  brush,  and  a  bit  of.  soap,  he 
renewed  the  struggle  of  life.  Again  he  nailed  his  shingle  to  the 
door,  and  began  to  practice  law. 

He  was  moving  along  smoothly  when  his  friends  began  to  urge 
his  nomination  for  the  State  Senate.  With  strong  backing  he  went 
to  work  in  earnest,  and  secured  a  majority  of  the  delegates  to  the 
Democratic  County  Convention.  The  delegates  were  to  meet  at 
Downieville,  seventy  miles  from  Marysville.  Friends  who  were  un- 
able to  attend  the  Convention  sent  Mr.  Field  their  proxies.  He 
gave  ten  of  these  proxies  to  a  supposed  friend,  five  to  a  second, 
and  to  a  third  two.  The  first  friend  sold  his  ten  proxies  to  the  other 
side  for  a  promise  to  make  his  partner  candidate  for  Sheriff,  an 
office  worth  $30,000  a  year.  The  second  friend  bartered  his  five 
proxies  for  the  nomination  for  County  Judge.  Thus  fifteen  of  the 
Field  proxies  were  cast  for  Joseph  C.  McKibben,  the  opposing  can- 
didate. McKibben  was  afterwards  a  stanch  Douglas  Congressman. 
Mr.  Field  fell  two  votes  short  of  the  nomination. 

Disgusted  with  politics,  for  thirty  months  he  paid  strict  attention 
to  his  law  practice.  In  that  time  he  paid  off  all  his  debts,  with  in- 
terest at  the  rate  of  ten  per  cent,  a  month.  He  was  overwhelmed 
with  clients.  There  was  a  dispute  over  a  placer  mine  in  Yuba  River, 
at  Park's  Bar.  Mr.  Field  was  retained.  Suit  was  brought  before 
a  Justice  of  the  Peace  for  an  alleged  forcible  entry  and  detainer,  a 
form  of  action  in  vogue  for  the  recovery  of  mining  claims,  because 
the  title  to  the  land  was  vested  in  the  United  States.  It  was  prose- 
cuted purely  as  a  possessory  action.  The  constable  who  summoned 
the  jury  had  received  $200  to  summon  parties  named  by  the  other 
side.  This  fact  was  ascertained  beyond  controversy  by  evidence 
placed  in  the  hands  of  Mr.  Field.  While  in  bed  at  Park's  Bar  he  over- 
heard a  conversation  between  a  juror  and  one  of  the  opposite  parties 
in  an  adjoining  tent.  The  juror  assured  the  party  that  everything  was 
fixed,  and  that  the  jury  had  agreed  to  render  a  verdict  in  his  favor. 

The  trial  was  held  in  a  saloon  crowded  with  spectators,  most  of 
whom  were  friendly  to  the  other  side.  In  summing  up  Mr.  Field 
addressed  the  jury  for  three  hours.  He  showed  conclusively  that 
his  client  was  entitled  to  a  favorable  verdict. 

"  Gentlemen,"  said  he  in  closing  his  argument,  "  we  have  not 
endeavored  to  influence  your  verdict  except  by  the  evidence.  We 
have  neither  approached  you  secretly  nor  sought  to  control  you. 
We  have  relied  solely  upon  the  law  and  the  evidence  to  maintain 
our  right  to  this  property.  But  our  opponents  have  not  thus  acted. 
They  are  not  satisfied  to  allow  you  to  weigh  the  evidence.  They 
have  endeavored  to  corrupt  your  minds  and  pervert  your  judgment. 
With  uplifted  bands  you  declared  by  the  ever-living  God  that  you 
would  return  a  verdict  according  to  law.  Will  you  perjure  your 
souls  ?  I  know  that  you  (pointing  to  a  juror)  have  been  approached. 
Did  you  spurn  the  wretch  that  made  the  proposal,  or  did  you  hold 


secret  counsel  with  him  ?  I  know  that  you  (pointing  to  another 
juror)  talked  over  this  case  last  night,  for  I  overheard  the  conversa- 
tion, the  promises,  and  your  pledge.  Canvas  houses  are  as  one  here. 
Words  uttered  in  one  are  voices  in  all.  You  did  not  dream  that  you 
were  heard,  but  I  was  there,  and  I  know  the  details  of  the  foul  bargain." 

At  this  an  ominous  "  click,  click,  click  "  was  heard.  A  score  of 
pistols  were  cocked. 

"  There  is  no  terror  in  your  pistols,  gentlemen,"  continued  Mr. 
.Field  in  a  thrilling  tone.  u  You  cannot  win  your  case  by  shooting 
me.  You  can  win  it  only  by  showing  title  to  the  property.  You 
can  never  win  it  by  bribery  or  threats  of  violence.  I  openly  charge 
attempted  bribery.  If  it  is  untrue,  let  the  jurors  speak  from  their 
seats.  Attempted  bribery,  I  say — whether  successful  or  not  will 
depend  upon  what  may  occur  hereafter.  Jurors,  you  have  in- 
voked the  vengeance  of  Heaven  upon  your  souls  if  you  fail  to  ren- 
der a  verdict  according  to  the  evidence.  If  you  are  willing  to  sell 
your  souls,  decide  against  us." 

The  address  was  effectual.  After  an  ^absence  of  a  few  minutes 
the  jury  returned  a  verdict  in  favor  of  Mr.  Field's  client.  Some 
admitted  that  they  had  been  corruptly  approached,  but  added  that 
they  were  not  so  base  as  to  be  influenced  in  that  way.  Within  two 
weeks  the  owners  took  from  the  placer  over  $90,000  in  gold  dust. 


Gordon  N.  Mott  was  appointed  Judge  in  the  new  judicial  district. 
In  the  summer  of  1851  the  Governor  issued  a  proclamation  for  the 
fall  elections.  Many  supposed  that  Judge  Mott,  under  his  appoint- 
ment, would  hold  over  until  the  fall  of  1852.  Candidates  were 
nominated,  however,  in  accordance  with  the  Governor's  proclama- 
tion, and  Win.  T.  Barbour,  a  lawyer  of  Nevada  County,  was  elected. 
Judge  Mott  expressed  the  opinion  that  there  was  no  vacancy,  and 
declined  to  surrender  the  office.  This  led  to  a  suit.  As  the  ques- 
tion was  exclusively  one  of  law,  by  the  consent  of  both  parties  a 
case  was  made  up  and  presented  to  the  Supreme  Court.  That  tri- 
bunal decided  in  favor  of  the  elected  Judge.  Mr.  Field  argued 
Judge  Mott's  cause.  This  gave  offence  to  Judge  Barbour.  When 
his  term  was  about  to  expire  he  became  a  candidate  for  re-election. 
Mr.  Field  advised  his  friends  to  vote  against  him,  and  took  an  ac- 
tive part  in  the  canvass. 

Judge  Barbour  retaliated  in  the  most  offensive  terms,  and  Mr. 
Field -protested.  The  Judge  repeated  his  language,  and  challenged 
the  lawyer  to  settle  the  difficulty  in  the  usual  way  among  gentlemen. 
The  challenge  was  accepted  on'the  spot,  and  Mr.  Field  designated 
Judge  Mott  as  his  friend.  In  less  than  half  an  hour  Mr.  Charles 
S.  Fairfax  called  upon  Judge  Mott  as  the  friend  of  Judge  Barbour. 
He  said  that  the  Judge  had  instructed  him  to  accept  Mr.  Field's 
challenge,  and  he  was  there  to  arrange  terms  for  a  hostile  meeting. 
Judge  Mott  replied  that  he  understood  the  matter  differently. 
The  challenge  came  from  Judge  Barbour,  and  Mr.  Field  had  ac- 
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cepted  it.  Fairfax  insisted  upon  his  version  of  the  affair.  Judge 
Mott  consulted  with  his  principal,  and  Mr.  Field  told  him  to  waive 
the  point  and  accept  the  situation.  After  consultation  with  Judge 
Barbour,  Mr.  Fairfax  fixed  the  time  for  that  evening,  the  place  of 
meeting  a  designated  room  twenty  feet  square,  and  the  weapons 
Colt's  revolvers  and  bowie  knives.  The  principals  were  to  be  placed 
at  opposite  sides  of  the  room  with  their  laces  to  the  wall,  and  were 
to  turn  and  fire  at  the  word,  and  then  to  advance*  and  end  the  con- 
flict with  their  knives.  Judge  Mott  said  that  the  terms  were  bar- 
barous and  unprecedented,  and  he  could  not  consent  to  them.  Mr. 
Fairfax  admitted  this,  hut  added  that  they  were  those  prescribed  by 
his  principal.  If  the  Judge  wished  it,  he  would  try  to  have  them 
modified. 

He  reported  that  Judge  Barbour  insisted  upon  the  terms  first 
named,  and  would  agree  to  no  others.  Mr.  Field  told  Judge  Mott 
to  accept  them.  The  Judge  gave  notice  that  his  man  would  be 
ready  at  the  designated  time  and  place.  Fairfax  soon  afterward 
returned  with  a  message  from  Judge  Barbour  waiving  the  bowie 
knives.  Judge  Mott  replied  that  his  principal  would  interpose  no 
objection.  A  second  time  Fairfax  reappeared  with  a  second  mes- 
sage. On  reflection,  Judge  Barbour  had  concluded  that  it  would 
not  do  to  have  the  fight  in  the  room  designated,  because  the  firing 
would  be  heard  outside  and  attract  a  crowd,  who  might  interrupt 
the  meeting.  Modifications  were  again  proposed.  It  was  finally 
agreed  that  the  duel  should  be  fought  on  the  following  morning  iii 
Sutter  County.  Mr.  Field  was  to  take  a  private  carnage,  and  Judge 
Barbour  was  to  arrive  on  one  of  the  two  daily  stages  that  ran  to 
Sacramento.  At  a  specified  place  they  were  to  leave  their  convey- 
ances and  walk  to  a  retired  spot,  where  the  affair  could  be  settled. 

Judge  Mott  and  his  principal  were  on  the  spot  ahead  of  time. 
When  the  Sacramento  stage  appeared  Mr.  Fairfax  and  Judge  Bar- 
bour alighted.  To  Mr.  Fairfax's  astonishment,  the  Judge  refused 
to  go  to  the  place  of  meeting.  He  said  that  he  was  a  judicial  offi- 
cer and,  as  such,  could  not  engage  in  a  duel.  He  declared  that  if 
he  was  attacked  he  would  protect  himself  and  kill  his  assailant. 
With  these  words  he  left  his  second  in  the  road,  mounted  the  stage, 
and  rode  down  to  Sacramento.  Mr.  Field  hailed  Mr.  Fairfax,  and 
offered  him  a  seat  in  his  carriage.  The  Virginian  accepted  the  in- 
vitation, and  they  drove  to  Mcolaus,  where  they  breakfasted. 

Judge  Barbour's  conduct  caused  much  merriment.  He  was 
mercilessly  lampooned  in  the  newspapers.  An  editorial  squib  gave 
him  great  annoyance,  and  he  demanded  the  name  of  its  author. 
The  publishers  refused  to  give  it.  Mr.  Field  told  them  that  if  it 
was  necessary  to  protect  the  writer  they  could  give  his  name,  and 
he  would  assume  the  responsibility.  The  publishers  acted  on  his 
suggestion.  On  the  next  morning,  while  the  lawyer  was  gathering 
kindling  wood  in  front  of  his  office,  Judge  Barbour  came  behind 
him,  placed  a  cocked  revolver  at  his  ear.  and  cried,  "  Draw  and  de- 
fend yourself,  sir."  Mr.  Field  turned,  with  a  pile  of  wood  on  his 
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arms,  and  said,  "You  infernal  scoundrel,  only  a  cowardly  assassin 
would  come  behind  a  man's  back  with  a  pistpl  and  tell  him  to  de- 
fend himself.  You  have  not  the  courage  to  shoot.  I  defy  you." 

A  dozen  persons  were  present.  The  Judge  turned  around  and 
walked  away.  Referring  to  the  incident  in  a  letter  to  Judge  Turner, 
he  boasted  of  having  given  Field  a  second  whipping.  Afterwards 
he  manifested  his  feeling  by  adverse  rulings  when  the  lawyer  ap- 
peared in  his  court.  In  such  cases  Air.  Field  took  appeals  to  the 
Supreme  Court,  and  reversals  almost  invariably  followed.  Judge 
Barbour  then  changed  his  tactics,  and  began  ruling  the  other  way. 
The  lawyer  became  alarmed  lest  he  should  lose  his  cases  in  the  ap- 
pellate court  by  winning  them  before  Judge  Barbour.  Finally,  at 
the  Judge's  solicitation,  explanations  were  sought  over  a  bottle  of 
wine.  Mr.  Field  raised  his  glass  and  said,  "  Here  is  oblivion,  but 
no  explanations."  The  Judge  expressed,  his  satisfaction,  and  ever 
afterward  spoke  of  Mr.  Field  in  the  highest  terms. 


Charles  S.  Fairfax,  Judge  Barbour's  second,  was  a  lineal  de- 
scendant of  the  great  Fairfax  family,  which  has  figured  so  conspic- 
uously in  the  history  of  England  and  Virginia.  He  was  its  tenth 
baron  in  a  direct  line.  He  went  to  California  in  the  rush  of  1849, 
and  represented  Yuba  County  in  the  Legislature  for  several  years. 
He  was  once  Speaker  of  the  Assembly.  Afterward  he  was  elected 
Clerk  of  the  Supreme  Court.  At  the  expiration  of  his  term  he 
was  appointed  Register  of  the  Land  Office  at  Marysville.  He  died 
in  Baltimore  a  few  years  ago. 

Fairfax  was  the  soul  of  honor.  "While  clerk  of  the  Supreme 
Court  he  had  a  dispute  with  Harvey  Lee,  an  official  reporter.  Lee 
carried  a  sword-cane.  In  a  moment  of  anger  he  ran  the  sword 
into  the  body  of  Fairfax.  The  weapon  entered  his  chest  above  the 
heart.  Lee  made  a  second  lunge  which  was  partially  avoided  by 
the  Virginian.  A  flesh  wound  only  was  inflicted.  Fairfax  drew 
his  revolver,  and  as  Lee  was  drawing  back  the  sword  for  a  third 
thrust,  he  covered  him  with  a  dead  aim.  Lee  fell  back  c  i  .  ing  pit- 
eously,  "Don't  shoot,  I  am  unarmed,"  although  his  swor^  was  drip- 
ping with  the  Virginian's  blood. 

"Shoot  the  damned  scoundrel,"  exclaimed  a  friend,  who  was  pre- 
sent. 

Fairfax  did  not  shoot.  Covered  with  blood,  he.  looked  Lee  full 
in  the  eye  and  said  :  "  You  assassin,  you  have  murdered  me  and  I 
have  you  in  my  power.  Your  life  is  in  my  hands,  but  for  the  sake 
of  your  child  and  your  poor  sick  wife  I  will  spare  you!"  He  un- 
cocked his  pistol,  handed  it  to  a  friend,  and  fell  fainting  in  the  arms 
of  Mr.  Samuel  B.  Smith.  He  had  known  the  wife  of  Lee  when 
she  was  a  young  girl.  In  speaking  of  the  affair  to  a  friend  in  after 
years,  he  said  :  "  I  thought  my  wife  would  be  a  widow  before  sun- 
down, and  I  did  not  wish  to  leave  the  world  making  another." 

All  California  rang  with  the  story  of  this  act.- 
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During  this  period  California  was  in  an  inchoate  condition  of  al- 
most hopeless  lawlessness.  The  carrying  of  deadly  unconcealed 
weapons  was  the  universal  rule,  and  such  experiences  were  common 
to  most  men  of  promise  and  subsequent  note.* 


In  1857  Stephen  J.  Field  was  elected  Judge  of  the  Supreme  Court 
of  California,  by  17,000  majority.  The  term  for  which  he  was 
chosen  began  in  January,  1858.  Meantime  a  vacancy  occurred,  and 
he  was  appointed,  by  a  Governor  politically  opposed  to  him,  to  fill 
it.  He  took  his  seat  in  October,  1857.  On  September  13,  1859, 
David  C.  Broclerick  was  killed  in  a  duel  by  David  S.  Terry,  who  had 
resigned  the  Chief  Justiceship  of  the  Supreme  Court  before  the 
meeting.  Mr.  Field  succeeded  him  as  Chief  Justice. 

When  Mr.  Field  came  to  the  bench  the  calendar  was  crowded 
with  cases  involving  immense  interests,  the  most  important  ques- 
tions, and  various  and  peculiar  litigation.  The  State  was  devel- 
oping her  multiform  physical  resources.  The  Judges  were  as  much 
the  pioneers  of  law  as  the  people  of  settlement.  Something  had 
been  done,  but  much  had  yet  to  be  done,  and  something  had  to  be 
undone  which  had  been  done  in  the  anomalous  period  that  was  pass- 
ing. There  was  no  general  or  common  source  of  jurisprudence. 
Law  was  to  be  administered  almost  without  a  standard.  There  was 
the  civil  law  adulterated  by  Mexican  provincialism  and  usages. 
The  common  law  was  to  be  decided  from  conflicting  decisions  in 
America  arid  England  and  the  diverse  considerations  of  policy  aris- 
ing from  local  and  other  facts.  Contracts  made  in  semi-civilized 
countries  and  elsewhere  were  to  be  interpreted  in  California.  The 
court  was  compelled  to  frame  laws  for  large  and  important  inter- 
ests, such  as  mines,  titles,  and  ditches,  and  make  a  system  out  of 
what  was  little  better  than  chaos.  An  unprecedented  number  of 
contracts  had  been  made  and  an  unparalleled  amount  of  business 
done  in  hot  haste  with  the  utmost  carelessness.  Legislation  was 
crude  and  incongruous.  The  whole  scheme  and  organization  of 
the  Government  and  the  relation  of  the  departments  to  each  other 
had  to  be  adjusted  by  judicial  construction. 

The  law  was  a  structure  propped  up,  with  rats  in  the  cellar  and 
bats  in  the  garret.  Judge  Field  pushed  the  old  concern  over,  and 
erected  a  new  edifice.  The  whole  landed  system  of  California  rests 
on  his  decisions.  He  cannot  ride  in  any  direction  across  the  State 
without  going  over  land  that  has  caused  litigation  in  his  court.  The 
treaty  of  Guadalupe  Hidalgo,  by  which  California  was  ceded  to  the 
United  States,  had  pledged  our  Government  to  recognize  Mexican 
titles.  The  Mexican  Government  had  given  immense  grants  of 

*  NOTE.  —  In  every  instance  cited  in  the  foregoing  narration  of  the  Sun  it  will  be  born  in 
mind  that  Mr.  Field  was  never  the  aggressor.  Personal  difficulties,  and  unkindly  relations 
with  his  fellows,  were  wholly  foreign  to  his  generous  and  humane  nature.  The  reader 
will  only  see  in  his  bearing  "a  manhood  alike  necessary  to  the  preservation  of  his  own 
self-respect  and  essential  to  his  standing  and  success  among  the  new  and  unorganized 
elements  of  society  in  which  he  was  placed. 
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land,  ranging  from  one  to  eleven  leagues  in  extent.  The  bounda- 
ries wore  indefinite.  'When  these  grants  were  made  the  land  was 
nearly  valueless.  The  rush  of  gold  seekers  greatly  enhanced  its 
value.  In  all  his  decisions  in  such  cases  Mr.  Field  was  governed  by 
the  words  of  the  treaty  of  Guadalupe  Hidalgo.  In  some  cases  these 
decisions  affected  thousands  of  squatters,  who  held  the  Justice  and 
not  the  Government  responsible. 

In  the  early  history  of  California  the  Supreme  Court  held  that 
mines  of  gold  and  silver,  whether  on  public  or  private  lands,  be- 
longed to 'the  State.  This  was  reversed  in  1861.  Chief  Justice 
Field  delivered  the  opinion,  and  it  was  sustained  by  his  associates. 
It  attracted  much  attention.  The  Chief  Justice  held  that  minerals 
in  soil  belonging  to  the  United  States  pass  with  the  soil  in  a  grant 
alone,  and  that  neither  the  sovereignty  of  the  United  States  nor  of 
a  State  extends  to  the  ownership  of  such  metals.  The  right  to  the 
mineral  did  not  pass  with  the  land  from  the  Federal  Government 
to  the  State.  Neither  the  State  nor  Government  has  since  claimed 
the  ownership  ot  minerals  in  private  lands.  The  State  no  longer 
claims  any  sovereign  rights  to  ore  in  the  public  lands.  Congress 
confirmed  Chief  Justice  Field's  decision  in  the  passage  of  acts  that 
pass  the  precious  metals  with  the  soil  as  mere  property  in  sales  of 
mining  claims  on  the  public  lanrls. 

Another  important  decision  rendered  by  Chief  Justice  Field  in 
1860  established  a  new  rule  in  reference  to  possessory  rights.  It 
has  since  become  the  accepted  law  wherever  applicable.  "  It  is 
undoubtedly  true,  as  a  general  rule,"  says  the  Chief  Justice,  "  that 
the  claimant  in  ejection  must  recover  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  his  adversary's,  and  that  it  is  a 
sufficient  answer  to  his  action  to  show  title  out  of  him  and  in  a 
third  party;  but  this  general  rule  in  this  State,  from  the  anomalous 
condition  of  things  arising  from  the  peculiar  character  of  the  min- 
ing and  landed  interests,  has  been  to  a  certain  extent  qualified  and 
limited.  The  larger  portion  of  mining  lands  in  this  State  be- 
longs to  the  United  States  ;  yet  tbat  fact  has  never  been  considered 
as  a  sufficient  answer  to  the  prosecution  of  actions  for  the  recovery 
of  portions  of  such  lands.  Actions  for  the  possession  of  mining 
claims,  water  privileges,  and  the  like,  situated  upon  thepubli(\lancls, 
are  matters  of  daily  occurrence,  and  if  the  proof  of  the  paramount 
title  of  the  Government  would  operate  to  defeat  them,  confusion 
and  ruin  would  be  the  result.  In  determining  controversies  between 
parties  thus  situated  this  Court  proceeds  upon  the  presumption  of  a 
grant  from  the  Government  to  the  first  appropriator  of  the  mines, 
water  privileges,  and  the  like.  This  presumption,  which  would 
have  no  place  for  consideration  as  against  the  assertion  of  the  rights 
of  the  superior  proprietor,  is  held  absolute  in  all  these  controver- 
sies; and  with  the  public  lands  which  are  not  mineral  lands  the  ti- 
tle, as  between  citizens  of  the  State  where  neither  connects  himself 
with  the  Government,  is  vested  in  the  first  possessor,  and  to  proceed 
from  him." 
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These  decisions  settled  all  disputes  over  mining  claims  and  water 
privileges.  The  Judge's  career  in  California  had  marked  him  as  a 
man  of  physical  courage.  These  decisions  stamped  him  with  moral 
courage.  He  followed  his  convictions  even  where  they  ran  counter 
to  precedent.  He  showed  his  superiority  to  any  restraints  which 
are  not  in  accordance  with  common  justice  and  common  sense. 
Their  soundness  has  been  vindicated  by  time  and  the  acquiescence 
of  bench  and  bar. 

Chief  Justice  Field  contributed  greatly  to  the  settlement  of  the 
law  of  mortgages.  His  decisions  have  made  that  the  rule  of  law 
which  was  before  the  rule  of  equity.  Herman,  the  author  of  a  re- 
cent and  learned  work  on  mortgages,  says: 

No  one  man  in  this  country  has  done  so  much  in  developing  sound  principles  in  re- 
gard to  mortgages  —  that  they  are  mere  hypothecations  —  as  Judge  Field.  The  courts  of 
every  State  where  the  doctrine  is  maintained  have  heen  indebted  to  him,  and  his  Cali- 
fornia opinions  are  cited  as  leading  and  decisive  of  the  true  principles. 

The  obligations  of  municipal  corporations,  and  the  rules  of  law 
by  which  they  are  bound,  were  also  defined  and  established  by  Chief 
Justice  Field  in  numerous  cases.  Judge  Dillon,  in  his  work  on 
municipal  corporations,  frequently  refers  to  his  decisions  on  these 
subjects  in  terms  of  the  highest  praise,  and  recognizes  the  fact  that 
the  views  contained  in  them  have  been  concurred  in  very  generally 
by  the  courts  of  other  States.  One  case  is  especially  interesting. 
Tinder  the  law  municipal  corporations  were  forbidden  to  dispose  of 
city  property  except  by  a  majority  vote  of  the  Common  Council. 
The  Board  in  San  Francisco  passed  a  resolution  selling  valuable 
property  by  a  vote  of  four  to  three.  Eight  members  composed  a 
full  Board.  The  purchaser  paid  down  some  $100,000  of  the  pur- 
chase-money, and  then  a  dispute  arose  as  to  the  legally  of  the  trans- 
action. The  courts  decided  that  it  required  a  majority  vote  of  the 
full  Board  to  pass  the  title.  The  parties  then  demanded  the  return 
of  their  money.  The  authorities  refused  to  return  it,  basing  their 
refusal  on  a  clause  in  their  charter  forbidding  the  city  to  run  in 
debt  more  than  $50,000.  The  interested  party  brought  a  suit,  which 
reached  the  Supreme  Court.  Chief  Justice  Field  decided  that  the 
money  must  be  returned.  He  held  that  no  law  could  sanction  so 
transparent  an  injustice. 


It  was  the  year  of  the  Great  Rebellion.  Parties  were  evenly  di- 
vided in  California,  but  the  Secessionists  were  aggressive  and 
meant  mischief.  Chief  Justice  Field  ardently  espoused  the  Union 
cause.  Although  a  strict  advocate  of  State  rights,  he  held  that  the 
General  Government  possessed  the  power  to  enforce  the  law.  The 
Secessionists  made  no  secret  of  their  intentions  to  carry  the  State 
out  of  the  Union.  Gen.  Albert  Sidney  Johnston  was  in  command 
of  the  United  States  forces,  and  this  gave  them  great  encourage- 
ment. The  General's  loyalty  was  at  least  questionable.  The  Union- 
ists feared  that  he  was  in  collusion  with  the  Secessionists/who 
threatened  to  seize  Alcatrez.  Its  possession  would  place  San  Fran- 
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cisco  at  their  mercy.  Seventy-five  thousand  muskets  were  stored 
at  Benicia,  and  if  these  fell  into  the  hands  of  the  Secessionists  Cal- 
ifornia would  be  lost. 

The  Unionists  lost  not  a  moment.  A  secret  Union  League  was 
formed.  Chief  Justice  Field  was  its  fifth  member.  Weapons 
were  bought  and  an  armed  force  created,  ready  for  any  emergency. 
Immense  Union  meetings  were  held  and  addressed  by  Starr  King, 
John  Conness,  and  others.  Mr.  Field  and  the  League  kept  them- 
selves in  constant  communication  with  President  Lincoln,  by  post 
riders  on  the  plains.  They  asked  that  an  officer  of  unquestioned 
loyalty  should  he  placed  in  command  on  the  Pacific  coast.  It  was 
thought  best  to  secretly  supersede  Gen.  Johnston,  as  an  open  order 
might  precipitate  the  conflict  that  they  were  trying  to  avoid.  Gen. 
E.  V.  Sumner  sailed  from  New  York  under  an  assumed  name,  with 
special  orders  from  the  President  to  assume  command.  Gen.  John- 
ston readily  recognized  them,  the  arms  were  removed  from  the  ar- 
senal, and  the  State  was  safely  moored  to  the  Union. 

Judge  Field  was  a  true  War  .Democrat.  He  was  for  war  as  long 
as  war  lasted,  and  was  for  peace  as  soon  as  the  war  was  over.  He 
preserved  his  fealty  to  the  Democratic  party,  and  never  voted  a  Re- 
publican ticket  in  his  life.  Judge  McAllister,  the  special  United 
States  Justice  assigned  to  the  Pacific  coast,  resigned  in  the  spring 
of  1863.  Senators  McDougall,  Latham,  Nesmith,  Harding,  and 
others  urged  President  Lincoln  to  a  substantial  recognition  of  the 
services  of  the  War  Democrats  on  the  Pacific  slope  by  the  appoint- 
ment of  Judge  Field  to  the  vacancy.  Getting  an  inkling  of  what 
was  going  on,  Judge  Field  said  that  he  would  not  accept  the  appoint- 
ment, as  he  would  rather  be  Chief  Justice  of  California  than  a  sub- 
ordinate Judge  iu  a  United  States  Court.  When  President  Lincoln 
heard  this,  he  said:  "  Then  we  must  make  a  real  Judge  of  the  Su- 
preme Court  out  of  Stephen."  Meantime  his  name  was  sent  to  the 
Senate,  who  unanimously  confirmed  the  appointment.  A  bill  was 
drawn  up  and  passed  by  both  Houses,  elevating  the  Judge  to  the 
bench  of  the  Supreme  Court  of  the  United  States.  The  Pacific 
coast  was  made  the  Tenth  Circuit,  and  Judge  Field  was  assigned 
to  it.  He  knew  nothing  of  this  movement  until  he  received  notice 
of  his  confirmation.  He  resigned  the  Chief  Justiceship  of  Califor- 
nia, and  went  to  Washington. 

"This  State  has  been  deprived  of  the  ablest  jurist  who  ever  pre- 
sided over  her  courts,"  said  Judge  Joseph  G.  Baldwin,  on  Mr. 
Field's  departure.  "  He  began  his  career  without  the  advantages 
of  wealth,  and  prosecuted  it  without  the  factitious  aids  of  family  in- 
fluence or  patronage.  He  had  the  advantage,  however,  of  an  ac- 
complished education,  aud  careful  study  and  mental  discipline.  He 
brought  to  the  practice  of  his  profession  a  mind  stored  with  profes- 
sional learning  and  embellished  with  rare  scholarly  attainments. 
He  was  distinguished  at  the  bar  for  his  fidelity  to  his  clients,  for  un- 
tiring industry,  great  care  and  accuracy  in  the  preparation  of  his 
cases,  uncommon  legal  acumen,  and  extraordinary  solidity  of  judg- 
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ment.  As  an  adviser  no  man  had  more  the  confidence  of  his  cli- 
ents, for  he  trusted  nothing  to  chance  or  accident  when  certainty 
could  he  attained.  He  felt  his  way  cautiously  to  his  conclusions, 
wihch,  once  reached,  rested  upon  sure  foundations,  to  which  he  clung 
with  remarkable  pertinacity.  Judges  soon  learned  to  repose  confi- 
dence in  his  opinions,  and  he  always  gave  them  the  strongest  proofs 
of  the  weight  justly  due  to  his  conclusions.  His  opinions,  whether  for 
their  learning,  logic,  or  diction,  will  compare  favorably  with  those 
of  any  Judge  upon  the  Supreme  bench  of  the  Union.  An  examina- 
tion of  his  opinions  will  show  that  he  is  not  a  timid  copyist  nor  the 
passive  slave  of  authority.  His  rulings  rest  upon  clearly  defined  prin- 
ciples and  strong  common  sense.  He  retires  from  office  without  a 
stain  on  his  ermine.  Millions  might  have  been  amassed  by  ve- 
nality. He  retires  as  poor  as  when  he  entered,  owing  nothing  and 
owning  little  except  the  title  to  the  respect  of  good  men." 


After  the  war  Missouri  adopted  a  Constitution  imposing  a  test 
oath.  Persons  unable  to  take  this  oath  could  neither  hold  any  office 
of  honor,  trust,  or  profit,  nor  be  officers  of  any  public  or  private 
corporation,  nor  act  as  professors  or  school  teachers,  nor  practice  as 
attorneys,  nor  preach,  nor  solemnize  marriages.  The  oath  required 
the  affiant  to  deny  not  only  that  he  was  ever  in  armed  hostility  to 
the  United  States,  but  that  he  had  ever  by  act  or  word  manifested 
his  adherence  to  the  cause  of  the  enemies  of  the  United  States,  for- 
eign or  domestic,  or  his  desire  for  their  triumph,  or  his  sympathy 
with  those  in  rebellion,  or  that  he  had  ever  harbored  or  aided 
any  person  engaged  in  guerrilla  warfare,  or  that  he  had  ever  entered 
or  left  the  State  for  the  purpose  of  avoiding  an  enrollment  or  draft, 
or  that  he  ever  indicated  in  any  terms  his  disaffection  to  the  Govern- 
ment in  its  contest  with  the  rebellion.  Father  John  A.  Cummings, 
a  Roman  Catholic  clergyman,  preached  without  taking  this  oath,  and 
was  indicted  and  convicted  in  a  State  Circuit  Court,  and  fined  $500 
and  sentenced  to  jail  until  the  tine  was  paid.  On  appeal  to  the  Su- 
preme Court  of  the  State  the  judgment  was  affirmed.  The  case 
was  then  taken  to  the  United  States  Supreme  Court,  where  the 
judgment  was  reversed.  Justice  Field  delivered  the  opinion.  It 
was  based  on  the  fact  that  the  oath  required  was  unconstitutional, 
because  it  was  virtually  an  ex  post  facto  law. 

This  decision  was  followed  by  one  respecting  the  ironclad  oath 
passed  by  Congress  on  July  2,  1862.  No  person  could  be  elected 
or  appointed  to  any  office  of  honor  or  profit  under  the  Goverment 
of  the  United  States  without  taking  this  oath.  .  On  Jan.  24,  1865,  a 
supplementary  act  was  passed  extending  the  provisions  of  the  orig- 
inal act  so  as  to  embrace  attorneys  and  counsellors  of  the  courts  of  the 
United  States.  In  1860  Augustus  H.  Garland,  now  Senator  from 
Arkansas,  was  admitted  as  an  attorney  and  counsellor  of  the  United 
States  Supreme  Court.  In  May,  1861,  he  followed  his  State  out  of 
the  Union  and  became  a  Confederate  Congressman.  In  July,  1865 
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he  received  a  full  pardon  from  President  Johnson,  and  asked  per- 
mission to  continue  practice  as  an  attorney  and  counsellor  in  the 
Supreme  Court  without  taking  the  ironclad  oath.  Justice  Field 
rendered  an  opinion  allowing  him  to  do  so,  basing  it  on  grounds 
similar  to  the  opinion  in  the  case  of  Father  Cummings.  He  also 
held  that  the  pardon  of  the  President  relieved  the  petitioner  from 
all  penalties  and  disabilities  attached  to  the  offence  of  treason  com- 
mitted by  his  participation  in  the  rebellion. 

In  these  two  cases  Justices  Wayne,  Nelson,  Grier,  and  Clifford 
concurred,  and  Chief  Justice  Chase  and  Justices  Swayne,  Miller, 
and  Davis  dissented.  Judge  Chase  subsequently  expressed  his  con- 
currence, and  was  followed  by  the  entire  court,  with  the  exception 
of  Joe  Bradley,  in  the  case  of  Pierce  agt.  Carskadon,  decided  at  the 
December  term  in  1872.  Similar  decisions  were  made  in  the  case 
of  R.  H.  Marr,  Carlisle  agt.  the  United  States,  Osborn  agt.  the 
United  States,  and  Knote  agt.  the  United  States,  all  reported  in 
Otto  and  Wallace. 

All  these  opinions  were  rendered  by  Justice  Field.  They  were 
followed  by  dissenting  opinions  from  the  judgment  of  the  court  en- 
forcing the  Confiscation  act.  He  held  that  the  property  of  parties 
charged  with  treason  could  not  be  confiscated  on  the  assumption  of 
the  guilt  of  the  party.  He  must  first  be  convicted  of  the  crime. 
He  adds : 

There  is  no  difference  in  the  relation  between  the  owner  and  his  property  and  the 
Government,  when  the  owner  is  guilty  of  treason  and  when  he  is  guilty  of  any  other 
public  offence.  The  same  reason  which  would  sustain  the  authority  of  the  Government 
to  confiscate  the-property  of  a  traitor  would  justify  the  confiscation  of  his  property  when 
guilty  of  any  other  offence.  And  it  would  sound  strange  to  modern  ears  to  hear  that 
proceedings  in  rem  to  confiscate  the  property  of  the  burglar,  the  highwayman,  or  the  mur- 
derer were  authorized,  not  as  a  consequence  of  their  conviction  upon  regular  criminal 
proceedings,  but  without  such  conviction,  upon  ex-parte  proof  of  their  guilt,  or  upon  the 
assumption  of  their  guilt  from  their  failure  to  appear  to  a  citation  published  in  the  vi- 
cinage of  the  property,  or  posted  upon  the  doors  of  the  adjoining  court  house,  and  which 
they  mar  never  have  seen.  It  seems  to  me  that  the  reasoning  which  upholds  the  pro- 
ceedings in  this  case  works  a  complete  revolution  in  our  criminal  jurisprudence,  and  es- 
tablishes the  doctrine  that  proceedings  for  the  punishment  of  crime  against  the  person 
of  the  offender  may  be  disregarded,  and  proceedings  for  such  punishment  be  taken 
against  his  property  alone,  or  that  proceedings  may  be  taken  at  the  same  time  both 
against  the  person  and  Ihe  property,  and  thus  a  double  punishment  for  the  same  offence 
be  inflicted.  For  these  reasons,  1  am  of  opinion  that  the  legislation  upon  which  it  is 
sought  to  uphold  the  judgment  in  this  case  is  not  warranted  by  the  Constitution.* 

Similar  dissenting  opinions  were  made  in  other  cases  involving 
confiscation  of  property. 

George  Bruffy,  a  Virginian,  bought  goods  on  credit  from  a  Penn- 
sylvania firm  before  the  war.  After  the  war  the  firm  sued  Bruffy's 
estate  for  the  money  in  a  Virginia  circuit  court.  His  administrator 
put  in  the  plea  that  the  debt  had  been  sequestrated  by  a  law  of  the 
Confederate  States  through  a  decree  of  a  Confederate  district  court 
in  Virginia,  and  the  money  and  interest  had  been  paid  into  the 
Confederate  Treasury.  The  plaintiffs  demurred  to  this  plea,  and 

*  NOTE.— Judge  Field  held  that  confiscation  could  only  be  had  of  the  property  of  ene- 
mies, and  contended  that  the  act  was  not  directed  against  them  but  against  persons  who 
had  committed  certain  overt  acts  of  treason. 


their  demurrers  were  overruled.  The  Court  gave  judgment  for  the 
defendant,  and  its  decision  was  virtually  affirmed  by  the  Virginia 
Court  of  Appeals.  The  case  was  then  taken  to  the  United  States 
Supreme  Court.  Justice  Field  rendered  the  opinion,  overruling 
the  action  of  the  subordinate  courts.  He  held  that  the  Confederate 
States  was  an  illegal  organization  under  the  Constitution,  and  that 
whatever  efficacy  its  enactments  possessed  in  any  State  entering 
into  that  organization  must  be  attributed  to  the  sanction  given  to 
them  by  that  State.  The  enactment  of  the  Confederate  States  en- 
forced as  a  law  of  one  of  the  States  composing  that  confederation, 
sequestrating  a  debt  owing  by  one  of  its  citizens  to  a  citizen  of  a 
loyal  State  as  an  alien  enemy  is  void,  because  it  impairs  the  obliga- 
tion of  the  contract  and  discriminates  against  citizens  of  another 
State.  The  constitutional  provision  prohibiting  a  State  from  pass- 
ing a  law  impairing  the  obligation  of  contracts  equally  prohibits  a 
State  from  enforcing  as  a  law  an  enactment  of  that  character,  from 
whatever  source  originating.  The  concession  of  belligerent  rights 
to  the  Confederate  Government  sanctioned  no  hostile  legislation 
against  the  citizens  of  the  loyal  States. 


The  war  was  fought  and  won  while  the  Republican  party  was  in 
power.  Anxious  to  retain  their  grip  on  purse  and  power,  the  right 
of  suffrage  was  given  to  the  enfranchised  slaves,  and  at  first  with- 
held from  those  who  had  taken  an  active  part  in  the  rebellion.  In 
reconstructing  the  Union  the  line  of  State  rights  was  wiped  out,  and 
party  action  was  bent  toward  the  centralization  of  power  in  the 
hands  of  the  Federal  Government.  The  Republicans  held  a  two- 
thirds  majority  in  both  branches  of  the  Legislature.  Personal  and 
State  rights  were  trampled  underfoot  in  an  effort  to  maintain  party 
supremacy.  The  Supreme  Court  presented  the  only  barrier  to  un- 
constitutional legislation.  Justice  Field  remained  true  to  his  con- 
victions. Nothing  swerved  him  from  his  principles.  His  decisions 
and  opinions  incensed  the  dominant  party,  and  they  feared  and  hated 
him.  He  concurred  in  Justice  David  Davis'  opinion  in  "the  Milli- 
gan  case,  which  decided  that  laws  and  usages  of  war  could  never 
be  applied  to  citizens  in  States  which  have  upheld  the  authority  of 
Government,  and  where  the  courts  are  open  and  their  process  un- 
obstructed. 

The  famed  McArdle  case  involved  the  validity  of  the  Recon- 
struction acts.  The  Supreme  Court  spent  months  in  a  hearing,  and 
reserved  their  decision.  The  Republicans  became  alarmed.  Timid 
Justices  in  the  Supreme  Court  hang  fire,  and  this  gave  them  an 
opportunity  to  pass  a  bill  taking  jurisdiction  from  that  Court.  Jus- 
tices Grier  and  Field  made  a  manly  protest  against  the  action  of 
their  associates.  While  the  decision  was  pending,  and  before  the 
passage  of  the  bill  by  Congress,  Sam  Ward  gave  one  of  his  unique 
dinners  at  Welcker's.  The  hour  was  5  o'clock  in  the  afternoon. 
Justice  Field,  James  F.  Wilson  of  Iowa,  and  the  wits  of  the  Senate 
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find  House  of  Representatives  were  among  the  invited  guests.  Frog 
legs,  Chinese  bird's  nests,  shark's  tins,  snail  salads,  white  bait,  buf- 
falo hurnps,  antelope  steaks,  turbot,  and  other  delicacies  were  placed 
on  the  table.  A  bottle  of  Johannisberg  was  served  to  each  guest. 
Justice  Field  was  flanked  by  Sarn  Ward  and  the  Hon.  James  F. 
Wilson.  At  8  o'clock  the  Congressmen  were  full,  and  the  party 
was  as  noisy  as  a  Fourth  Ward  primary.  Justice  Field  presented 
his  compliments  to  the  host  and  withdrew.  He  had  hardly  left  the 
dining  hall  before  Rodman  M.  Price  of  New  Jersey  came  in,  and 
upbraided  Sarn  Ward  for  dating  his  invitation  at  8  o'clock. 

"  Let  me  see  your  invitation,  Governor,"  said  Mr.  Ward.  It  was 
shown.  There  was  a  flourish  to  the  5  that  made  it  resemble  an  8. 

"  I  am  very  sorry,"  said  Mr.  Ward,  "  but  take  this  seat  at  my 
side,  Governor,  and  I  will  try  to  make  amends  for  this  unfortunate 
mistake."  The  ex-Governor  took  the  seat,  and  in  ten  minutes  was 
en  rapport  with  the  company. 

Price  had  been  South  attending  the  conventions  of  the  recon- 
structed States.  He  told  many  stories  illustrative  of  the  Congo 
Conventions,  as  he  called  them,  and  they  created  unbounded  hilar- 
ity. With  a  majestic  wave  of  the  hand  he  concluded  by  announc- 
ing that  the  Supreme  Court  would  soon  make  a  decision  that  would 
wipe  out  all  these  Congo  Governments. 

A  reporter  of  the  Washington  Express  was  dining  in  the  room  be- 
low. He  heard  the  noise  above,  and  scented  news.  He  reached  the  en- 
trance of  the  banqueting  hall  in  time  to  hear  ex-Gov.  Price's  remark. 

"  Who  is  that  gentleman  ?"  he  asked  a  waiter. 

"  I  don't  know,  sir,"  was  the  reply. 

"  Here's  a  quarter,"  said  the  reporter,  tendering  him  a  stamp. 
"  Find  out." 

The  colored  gentleman  watched  his  opportunity,  and  abstracted 
the  card  from  near  the  ex-Governor's  plate.  It  bore  the  name  of 
Stephen  J.  Field. 

Onfrthe  next  morning  the  Washington  Express  published  ex-Gov. 
Price's  remarks  as  -the  remarks  of  Justice  Field.  The  Associated 
Press  spread  the  news  throughout  the  country.  It  created  intense 
excitement.  Horace  Greeley  and  William  Cullen  Bryant,  mortal 
enemies  in  everything  else,  howled  for  the  impeachment  of  the 
Justice,  and  scores  of  rural  Republican  newspapers  took  up  the  cry. 
Soon  afterward  the  Hon.  Glenni  W.  Scofield  introduced  a  resolu- 
tion in  the  House  squinting  toward  impeachment.  It  wras  referred 
to  the  Committee  on  Judiciary.  The  Hon.  James  F.  Wilson  was 
Chairman  of  this  Committee.  Like  a  true  Hawk-Eye  he  had  in- 
sisted on  seeing  ex-Gov.  Price  home  after  Sam  Ward's  dinner,  and 
like  a  true  Jerseyman  the  ex-Governor  had  insisted  on  returning 
the  compliment.  These  courtesies  were  exchanged  until  broad  day- 
light. Mr.  Wilson  never  saw  Mr.  Schofield's  resolution  until  it 
was  laid  before  him  in  committee.  "  Lord  bless  us/'  he  exclaimed, 
"  there  must  be  some  mistake.  I  sat  at  the  side  of  Mr.  Field  at  Sam 
Ward's  entertainment,  and  I  am  positive  he  used  no  such  language." 
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The  facts  quickly  oozed  out,  and  the  impeachment  resolutions 
were  never  exhumed. 


In  1862  Congress  passed  an  act  making  United  States  notes  legal 
tender  in  payment  of  all  debts,  public  and  private,  except  duties  on 
imports.  Soon  afterward  a  man  in  California  tendered  legal  ten- 
ders in  payment  of  taxes.  It  was  refused  by  the  authorities,  and  a 
suit  was  brought  in  the  Supreme  Court  of  the  State.  Chief  Justice 
Field  decided  that  the  taxes  must  be  paid  in  specie.  He  held  that 
taxes  were  not  debts.  A.  debt  was  an  obligation  founded  on  aeon- 
tract.  Soon  afterward  Mr.  Sanderson  introduced  a  bill  in  the  Cali- 
fornia Legislature  providing  for  the  payment  of  specific  contracts  in 
gold.  Mr.  Field  told  him  that  it  would  stand,  and  it  was  passed. 

After  the  passage  of  the  Legal  Tender  act  by  Congress,  the  Leg- 
islature of  Oregon  passed  a  statute  requiring  the  payment  of  State 
and  county  taxes  in  coin.  Lane  County  tendered  legal  tender  in 
payment  of  her  quota  of  State  taxes,  and  the  case  went  through  the 
Supreme  Court  of  the  State  to  the  United  States  Supreme  Court  on 
appeal.  Mr.  Field's  decision,  while  Judge  of  the  Supreme  Court  of 
California,  was  sustained  by  Chief  Justice  Chase,  and  affirmed. 

In  December,  1851,  Christian  Metz  borrowed  $1,400  of  Frederick 
Bronson,  and  executed  his  bond  for  the  repayment  of  the  sum  in 
gold  and  silver  corn  on  Jan.  18,  1857.  To  secure  these  payments 
lie  executed  a  mortgage  on  real  estate.  The  interest  was  paid  until 
January,  1865,  when  legal  tenders  were  offered  to  pay  the  debt. 
The  money  was  refused  and  payment  was  demanded  in  coin,  ac- 
cording to  the  agreement.  .  One  dollar  in  coin  was  equivalent  to 
two  dollars  and  a  quarter  in  United  States  notes.  The  Supreme 
Court  of  New  York  adjudged  that  the  mortgage  had  been  satisfied 
by  the  tender,  and  the  case  was  taken  to  the  United  States  Supreme 
Court.  Chief  Justice  Chase  again  sustained  Chief  Justice  Field's 
opinion  in  the  California  Supreme  Court  by  ruling  that  the  mort- 
gage could  be  satisfied  only  by  the  payment  of  the  sum  in  coin.  It 
was  a  specific  contract. 

So  much  for  the  currency  cases.  In  the  famous  legal  tender 
cases,  the  Supreme  Court,  it  will  be  remembered,  at  first  ruled  that 
the  acts  of  Congress  known  as  legal  tender  were  unconstitutional. 
Chief  Justice  Chase  and  Justice  Field  were  among  those  who  sus- 
tained this  ruling,  although  Justice  Chase  himself  had  drawn  the 
act  while  Secretary  of  the  Treasury.  Afterward  the  Supreme 
Court  was  increased  to  nine  members  by  a  Republican  Congress. 
Justice  Grier  had  resigned.  Justice  Strong  was  appointed  to  the  va- 
cancy, and  Joe  Bradley  was  made  the  new  Justice.  Other  cases 
bearing  on  the  constitutionality  of  the  acts  were  then  brought  up, 
and  the  court,  by  the  votes  of  President  Grant's  appointees,  over- 
ruled its  former  decision.  Justice  Strong  delivered  the  opinion  of 
the  court,  and  Chief  Justice  Chase  and  Justices  Field,  Nelson,  and 
Clifford  dissented.  Justice  Field  concluded  thus: 
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I  know  that  the  measure  was  passed  iu  the  midst  of  a  gigantic  reotMion,  when  even 
the  bravest  hearts  sometimes  doubted  the  safety  of  the  republic,  and  that  the  patriotic 
men  who  adopted  it  did  so  under  the  conviction  that  it  would  increase  the  ability  of  the 
Government  to  obtain  funds  and  supplies,  and  thus  advance  the  national  cause.  Were 
I  to  be  governed  by  my  appreciation  of  the  character  of  those  men,  instead  of  my  views 
of  the  requirements  of  the  Constitution,  I  should  readily  assent.  to  the  views  of  the  ma- 
jority of  the  court.  But,  sitting  as  a  judicial  officer,  and  bound  to  compare  every  law 
enacted  by  Congress  with  the  greater  law  enacted  by  the  people,  and  being  unable  to 
reconcile  the  measure  in  question  with  that  fundamental  law,  I  cannot  hesitate  to  pro- 
nounce it  as  being,  in  my  judgment,  unconstitutional  and  void. 

In  the  discussions  which  have  attended  this  subject  of  legal  tenders  there  has-been  at 
times  what  seemed  to  me  to  be  a  covert  intimation  that  opposition  to  the  measure  in 
question  was  the  expression  of  a  spirit  not  altogether  favorable  to  the  cause  i"  the  in- 
terest of  which  that  measure  was  adoptel.  All  such  intimations  I  repel  with  all  the 
energy  I  can  express.  I  do  not  yield  to  any  one  in  honoring.  and  reverencing  the  noble 
and  patriotic  men  who  were  in  the  councils  of  the  nation  during  the  terrible  struggle 
with  the  rebellion.  To  them  belong  the  greatest  of  all  glories  in  our  history  —  that  of 
having  saved  the  Union  and  that  of  having  emancipated  a  race.  For  these  results  they 
will  be  remembered  and  honored  so  long  as  the  English  language  is  spoken  or  read 
among  men.  But  I  do  not  admit  that  a  blind  approval  of  everv  measure  which  they 
may  have  thought  essential  to  pu-t  down  the  rebellion  is  any  evidence  of  loyalty  to  the 
country.  The  only  loyalty  which  I  can  admit  consists  in  obedience  to  the  Constitution 
and  laws  made  in  pursuance  of  it. 


In  the  fall  of  1865,  while  Justice  Field  was  walking  in  the  streets 
of  San  Francisco,  he  met  his  old  friend  Ruloffson,  the  well-known 
photographer.  The  photographer  urged  Mr.  Field  to  sit  for  his 
picture,  and  he  did  so.  Mr.  Ruloffson  said  that  he  would  forward 
some  cartes  de  visile  to  the  Justice's  address  in  Washington.  On 
his  return  to  Washington  Mr.  Field  one  day  met  Judge  Lake  of 
San  Francisco.  The  Judge  told  him  that  he  had  ordered  his  letters 
directed  to  his  care,  and  they  went  in  to  Justice  Field's  private 
office.  The  morning  mail  had  just  been  received.  Among  the 
letters  there  was  a  small  package  about  four  inches  square  and  one 
and  a  half  inches  thick.  It  was  enveloped  in  common  white  paper, 
and  bore  on  its  back  the  stamp  of  the  Pioneer  Photograph  Gallery, 
San  Francisco.  It  was  addressed  : 


[Three  postage  stamps.] 

Hon.  STEPHEN  J.  FIELD, 


Washington,  D.  C. 


The  seal  of  the  San  Francisco  Post  Office  had  been  stamped  over 
the  address.  The  superscription  was  printed,  and  was  evidently 
cut  from  the  title  page  of  the  California  Reports,  with  the  exception 
of  the  words  "  Washington,  D.  C.,"  which  had  been  cut  out  of  a 
newspaper.  Both  of  the  slips  were  pasted  on  the  package. 

"  I  presume  these  are  the  cards  from  Ruloffson,"  said  the  Justice, 
as  he  undid  the  package.  "  No,  that  can't  be,"  he  added,  "  for 
Ruloffson  has  nothing  to  do  with  the  Pioneer  Gallery."  The  pack- 
age contained  a  common  miniature  case.  "It  must  be  a  present 
for  my  wife,"  Mr.  Field  remarked.  "  I'll  take  a  peep  at  it."  He 
stepped  to  the  window  playfully,  unhooked  the  lid  of  the  box,  raised 
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it  an  eighth  of  an  inch,  and  peeped  in.  The  contents,  though  in- 
definitely seen,  presented  a  singular  appearance.  There  was  some 
resistance  to  the  opening  of  the  lid.  He  called  Judge  Lake's  atten- 
tion to  it,  and  the  Judge  peered  through  the  little  opening. 

"  Don't  open  it,"  he  said.  "  It's  a  torpedo."  The  hox  was  soaked 
in  a  pail  of  water.  It  was  then  taken  to  the  Capitol,  opposite 
the  rooms  of  Judge  Field,  where  Mr.  Broom,  one  of  the  clerks  of 
the  Supreme  Court,  carefully  examined  it.  The  three  gentlemen 
finally  went  into  the  carriageway  under  the  Senate  steps,  and,  after 
shielding  themselves  behind  one  of  the  columns,  threw  the  box 
against  the  wall,  shattering  the  lid  and  exposing  the  contents.  It 
was  sent  to  the  War  Department,  and  the  following  report  was  re- 
turned: 

WASHINGTON  ARSENAL,  Jan.  16, 1866. 
Gen.  A.  B.  Dyer,  Chief  of  Ordnance,   Washington,  D.  C. 

SIR:  Agreeably  to  your  instructions,  I  have  examined  the  explosive  machine  sent  to 
this  arsenal  yesterday.  It  is  a  small  miniature  case  containing  twelve  copper  cart- 
ridges, such  as  are  used  in  Smith  &  Wesson's  pocket  pistol,  a  bundle  of  sensitive  friction 
matches,  a  strip  of  sandpaper,  and  some  fulminating  powder.  The  cartridges  and  matches 
are  imbedded  in  common  glue  to  keep  them  in  place.  The  strip  of  sandpaper  lies  upon 
the  heads  of  the  matches.  One  end  has  been  thrown  back,  forming  a  loop,  through 
which  a  bit  of  thread  evidently  passed  to  attach  it  to  the  lid  of  the  case.  This  thread 
may  be  seen  near  the  clasp  of  the  lid,  broken  in  two.  There  are  two  wire  staples,  un- 
der which  the  strip  of  sandpaper  was  intended  to  pass  to  produce  the  necessary  pressure 
on  the  matches.  The  thread  is  so  fixed  that  the  strip  of  sandpaper  could  be  secured  to 
the  lid  after  it  was  closed. 

The  whole  affair  is  so  arranged  that  the  opening  of  the  lid  would  necessarily  ignite 
the  matches  were  it  not  that  the  lower  end  of  the  strip  has  become  imbedded  in  the  glue, 
which  prevents  it  from  moving.  That  the  burning  of  the  matches  may  explode  the  cart- 
ridges, there  is  a  hole  in  each  case,  and  all  are  covered  with  mealed  powder. 

One  of  the  cartridges  has  been  examined  and  found  to  contain  ordinary  grain  powder. 
Two  of  the  cartridges  were  exploded  in  a  closed  box  sent  herewith.  The  effect  of  the 
explosion  was  an  indentation  on  one  side  of  the  box. 

Very  respectfully,  your  obedient  servant,          J.  G.  BENTON, 

Major  of  Ord.  and  BoL  Col.  Comdg. 

The  following  diagram  gives  the  plan  of  this  infernal  machine  : 


1.  The  heads  of  the  matches  over  which  the  strip  of  sandpaper  would  be  drawn  by  the 
raising  of  the  lid. 

2.  The  bullets,  filed  near  the  top  of  the  copper  shells  so  as  to   give  free  ignition  to 
powder  through  the  aid  of  the  fulminating  powder  that  filled  the  box. 

A  newspaper  summary  of  Justice  Field's  decision  in  the  Pueblo 
case  was  pasted  on  the  inside  of  the  lid.  This  was  a  case  involving 
the  virtue  of  titles  to  property  in  San  Francisco.  It  was  decided  in 
1864.  It  is  said  that  the  decision  dispossessed  a  large  number  of 
speculators  and  adventurers  who  had  occupied  the  land  as  squat- 
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ters.  Whether  the  machine  was  sent  by  some  of  these  disappointed 
adventurers  or  by  some  culprit  who  had  justice  meted  out  to  him  by 
the  Judge,  and  who  used  the  reference  to  the  Pueblo  case  to  avert 
suspicion  was  never  known.  The  package  was  too  large  to  have 
been  placed  in  a  postal  box,  and  it  was  undoubted!}*  passed  through 
the  windows  of  the  San  Francisco  office.  The  most  experienced 
detectives  failed  to  find  a  clue. 

XLVIII. 

Deservedly  or  undeservedly,  Justice  Field  has  undoubtedly  be- 
come unpopular  through  his  opinions  in  the  Pacific  Railroad  cases. 
He  has  been  accused  of  favoring  the  interests  of  monopolies  in 
detriment  to  public  and  private  interests.  In  effect,  he  answers 
this  charge  in  a  dissenting  opinion  rendered  in  1878.  "  I  am  aware 
of  the  opinion  that  prevails  generally,"  he  says,  "that  the  Pacific 
Railroad  corporations  have,  by  their  accumulation  of  wealth  and  the 
numbers  in  their  employ,  become  so  powerful  as  to  be  disturbing 
and  dangerous  influences  in  the  legislation  of  the  country,  and  that 
they  should,  therefore,  be  brought  by  stringent  measures  into  sub- 
jection to  the  State.  This  may  be  true  ;  I  do  not  say  that  it  is  not ; 
but  if  it  is,  it  furnishes  no  justification  for  the  repudiation  or  evasion 
of  the  contracts  made  with  them  by  the  Government.  The  law 
that  protects  the  wealth  of  the  powerful  protects  also  the  earnings 
of  the  humble ;  and  the  law  which  would  confiscate  the  property  of 
the  one  would  in  the  end  take  the  earnings  of  the  other." 

Justice  Field's  decision  on  the  invalidity  of  the  famous  queue 
ordinance  of  the  city  and  county  of  San  Francisco,  in  the  case  of 
Ho  Ah  Kow  agt.  Matthew  ISfunan,  stands  in  strong  contrast  to  his 
Pacific  Railroad  decisions.  Ho  Ah  Kow  was  a  subject  of  the  Em- 
peror of  China,  residing  in  San  Francisco.  He  was  found  guilty  of 
misdemeanor  in  violating  an  act  passed  b}7  the  Legislature  of  Cali- 
fornia forbidding  any  person  to  sleep  in  an  apartment  containing 
less  than  500  cubic  feet  of  space  in  the  clear  for  each  pers'on  occu- 
pying it.  He  was  convicted,  and  sentenced  to  pay  a  fine  of  $10, 
or  in  default  of  such  payment  to  be  imprisoned  in  the  county  jail 
five  days.  Failing  to  pay  the  fine,  he  was  imprisoned.  By  virtue 
of  an  ordinance  of  the  city  and  county  of  San  Francisco,  the  Sheriff 
cut  off  his  queue.  Ho  Ah  Kow  brought  suit  for  $10,000  for  the  loss 
of  his  queue.  He  averred  that  its  loss  had  disgraced  him,  and  os- 
tracised him  from  his  countrymen.  The  Sheriff  set  up  the  ordi- 
nance in  his  defence,  and  Ho  Ah  Kow  denied  its  validity.  The 
case  was  lifted  to  the  Circuit  Court  of  the  United  States,  and  Jus- 
tice Field  delivered  the  opinion.  It  would  have  been  easy  for  him 
to  have  reasoned  that  the  rule  to  clip  close  the  hair  of  prisoners  had 
been  enforced  in  all  civilized  countries  for  hundreds  of  years.  He 
might  have  said  that  the  law  was  so  couched  that  it  was  not  made 
to  apply  to  any  particular  race  alone.  He  knew,  however,  that  its 
intention  was  to  inflict  ignominious  punishment  upon  a  certain  race 
in  the  hope  that  such  punishment  would  drive  it  away  from  the 
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coast,  and  he  knew  that  the  Government  of  the  United  States  had 
plighted  its  solemn  word  that  no  such  law  should  be  passed,  and 
that  the  Mongolian  should  have  the  same  rights  and  the  same  pro- 
tection that  are  extended  to  other  foreigners.  His  mind  was  never 
swerved  by  a  thought  that  it  was  possible  to  temper  justice  by  ex- 
pediency. Braving  all  possible  popular  clamor,  he  decided  that  the 
treaty  with  China  left  him  no  alternative,  and  judgment  was  given 
to  Ho  Ah  Kow  on  a  demurrer  to  the  defendant's  plea  of  justification. 
This  decision  maddened  Kearney's  adherents,  and  was  strongly 
condemned  by  a  large  portion  of  the  population. 


Justice  Field's  judicial  ability  and  strong  individuality  of  thought 
and  action  are  attested  in  his  dissenting  opinions  in  the  confiscation 
cases,  in  the  legal  tender  cases,  in  the  famous  JSTew  Orleans  slaugh- 
ter-house case  involving  the  construction  of  the  Fourteenth  Amend- 
ment, and  in  the  case  involving  the  validity  of  the  election  laws  of 
Congress.  In  this  latter  case  he  held  that  it  was  not  competent  for 
Congress  to  punish  a  State  officer  for  the  manner  in  which  he  dis- 
charges the  duty  imposed  upon  him  by  the  laws  of  the  State,  or  to 
subject  him  in  the  performance  of  such  duties  to  the  supervision  and 
control  of  others,  and  that  it  is  not  competent  for  Congress  to  make 
the  exercise  of  its  punitive  power  dependent  upon  the  legislation  of 
the  States.  Had  Justice  Field's  opinion  been  concurred  in  by  a 
majority  of  the  Supreme  Court,  it  is  safe  to  say  that  50,000  natu- 
ralized Democrats  in  this  city  would  not  now  be  deprived  of  their 
right  to  vote  by  the  action  of  Supervisor  Davenport. 

His  dissenting  opinion  in  the  Virginia  jur}'  cases,  recently  de- 
cided. again  denies  the  right  of  Congress  to  punish  officers  of  a  State 
for  the  manner  in  which  they  discharge  their  duty  under  its  laws, 
and  asserts  that  the  Thirteenth  and  Fourteenth  Amendments  to  the 
Constitution  secured  to  all  persons  only  civil  rights  and  not  political 
rights.  Judge  Cole  was  indicted  in  the  District  Court  of  the  United 
States  for  Virginia  for  having  failed  to  select  colored  citizens  as 
grand  and  petit  jurors.  The  indictment  was  general  and  not  spe- 
cific. There  were  no  particulars  of  the  offence.  Judge  Cole  was 
arrested  and  held  in  custody.  He  petitioned  for  a  certiorari  to  the 
District  Court  to  send  up  the  record  of  its  proceedings  to  the  United 
States  Court,  and  for  a  writ  of  habeas  corpus,  alleging  that  the  ac- 
tion of  the  District  Court  was  without  jurisdiction,  and  prayed  for 
release  from  imprisonment.  The  law  of  Virginia,  in  providing  for 
the  preparation  of  'the  list  of  persons  from  whom  jurors  are  to  be 
taken,  makes  no  discrimination  against  persons  of  the  colored  race. 
The  Judge  of  the  County  or  Corporation  Court  is  restricted  in  his 
action  only  by  the  condition  that  the  persons  selected  shall,  in  his 
opinion,  be  well  qualified  to  serve,  of  sound  judgment,  and  free 
from  legal  exception.  The  Commonwealth  of  Virginia  presented 
a  petition  to  the  Supreme  Court  declaring  that  she  was  injured  by 
being  deprived  of  the  services  of  her  judicial  officer  by  his  unlawful 
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arrest.  The  Supreme  Court  decided  against  Judge  Cole,  Justice 
Field  and  others  dissenting. 

In  a  dissenting  opinion,  delivered  in  1877,  Justice  Field,  in  the 
case  of  the  Pensacola  Telegraph  Company  agt.  the  Western  Union, 
denied  the  power  of  Congress  to  authorize  the  corporations  of  one 
State  to  do  business  in  another  State  without  the  latter's  consent. 

The  remarks  of  Justice  Field  in  the  Electoral  Commission  on  the 
Florida  and  Oregon  cases  were  clear  and  unrefutable.  He  closed 
thus  in  the  former  case  : 

I  desire  that  this  Commission  should  succeed  and  give  by  its  judgment  peace  to  the 
country.  But  such  a  result  can  only  be  attained  by  disposing  of  the  questions  submit- 
ted to  us  on  their  merits.  It  cannot  be  attained  by  a  resort  to  technical  subtleties  and 
ingenious  devices  to  avoid  looking  at  the  evidence.  It  is  our  duty  to  ascertain,  if  pos- 
sible, the  truth,  and  decide  who  were  in  fact  duly  appointed  electors  in  Florida,  not 
merely  who  received  certificates  of  such  appointment.  The  State  has  spoken  to  us 
through  her  courts,  through  her  Legislature,  and  through  her  Executive,  and  has  told 
us  in  no  ambiguous  terms  what  was  her  will  and  whom  she  appointed  to  express  it.  If 
we  shut  our  ears  to  her  utterances,  and  closing  our  eyes  to  the  evidence  decide  this  case 
upon  the  mere  inspection  of  the  certificates  of  the  Governor  and  Canvassing  Board,  we 
shall  abdicate  our  powers,  defeat  the  demands  of  justice,  and  disappoint  the  just  expec- 
tations of  the  people.  The  country  may  submit  to  the  result,  but  it  will  never  cease  to 
regard  our  action  as  unjust  in  itself,  and  as  calculated  to  sap  the  foundations  of  public 
morality. 


Mr.  Field  is  sixty-three  years  old.  He  is  five  feet  nine  inches 
high,  and  trimly  built.  The  top  of  his  head  is  bald,  and  fringed 
with  bushy  iron  gray  hair.  He  has  a  mustache,  full  flowing  beard, 
blue  eyes/regular  features,  and  a  high  forehead,  with  the  perceptive 
faculties  strongly  developed.  He  dresses  neatly,  and  wears  old  fash- 
ioned standing  collars  and  plain  gold  studs.  He  uses  pebbles  set 
in  a  tiny  steel  frame.  He  is  genial  and  uuobstrusive,  and  he  is  said 
to  be  a  bitter  enemy  and  a  firm  friend.  He  was  married  in  San 
Francisco  on  June  2,  1859,  io  Miss  Sue  Virginia  Swearengen  of  St. 
Louis.  The  lady  is  highly  accomplished,  and  makes  her  husband 
happy.  They  have  no  children.  Mr.  Field  resides  in  an  unpreten- 
tious mansion  nearly  opposite  the  main  entrance  to  the  Capitol  in 
Washington.  The  house  is  substantially  furnished,  and  contains  a 
magnificent  library.  Mr.  Field's  strong  points  as  a  Presidential 
candidate  are: 

1.  His  pluck  shown  in  various  contests. 

2.  His  comparative  youth  and  personal  vigor. 

3.  His  record  as  a  war  Democrat. 

4.  His  States'  rights  record. 

5.  His  hard  money  record. 

6.  His  strict  construction  of  the  Constitution. 

7.  He  is  down  on  Presidential  Election  Frauds. 

8.  His  freedom  from  entangling  party  complications. 

9.  He  has  never  voted  a  Republican  ticket. 

10.  His  friends  say  that  he  is  the  only  Democrat  who  can  carry  the 
Pacific  States. 

11.  He  is  a  married  man. 

12.  He  attends  the  Episcopal  church  once  every  Sunday,  though 
he  does  not  fast  in  Lent. 
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STEPHEN  JOHNSON  FIELD,  son  of  the  Rev.  David  D. 
Field,  D.  D.,  was  born  at  Haddam,  Connecticut,  November 
4,  1816.  In  1819  the  family  removed  to  Stockbridge, 
Massachusetts,  where  he  spent  ten  years  of  his  boyhood. 

In  1829  he  accompanied  his  sister  to  Asia  Minor,  her 
husband,  the  Rev.  Josiah  Brewer,  having  undertaken  an 
educational  mission  to  the  Greeks.  He  remained  two 
years  and  a  half  in  the  East,  chiefly  in  Smyrna  and 
Athens,  and  learned  to  speak  and  write  with  ease  the 
modern  Greek  language.  He  entered  Williams  College 
in  1833,  and  graduated  in  1837  with  the  highest  honor  of 
his  class.  In  1838  he  began  the  study  of  law  in  the  office 
of  his  brother  David  Dudley  Field,  in  New  York,  and  in 
1841  became  his  partner,  and  so  remained  for  seven  years. 
In  1848  he  traveled  extensively  in  Europe.  Shortly  after 
his  return  he  sailed  for  California,  and  arrived  at  San 
Francisco  December  28,  1849.  On  the  18th  of  January 
following  he  was  chosen  Alcalde  of  Marysville.  Under 
the  Mexican  law  the  Alcalde  was  an  officer  of  very  limited 

*The  notes  and  words  in  brackets  are  added  in  this  republication. 


jurisdiction,  but  in  the  anomalous  condition  of  affairs  in 
California  at  that  time  he  was  called  upon  to  exercise  and 
did  exercise  very  great  powers,  both  in  civil  and  criminal 
matters  and  as  an  executive  officer.  Alcalde  Field  accord- 
ingly administered  justice,  punished  crime,  and  made  and 
enforced  necessary  police  regulations  until  the  election 
and  appointment  of  officers  under  the  new  Constitution. 
He  was  elected  to  the  Assembly  of  the  second  Legisla- 
lature,  which  was  the  first  one  chosen  after  the  admission 
of  California  into  the  Union,  and  was  placed  on  the  judi- 
ciary committee.  He  framed  the  laws  creating  the  judi- 
cial system,  regulating  the  civil  and  criminal  practice,  de- 
fining the  duties  of  sheriffs,  creating  the  system  of  con- 
veyancing and  registry,  and  defining  the  rights  and  duties 
of  attorneys  and  counsellors.  The  Civil  and  Criminal 
Practice  Acts  were  modeled  upon  the  Codes  of  the  New 
York  Commission,  then  recently  reported  to  the  Legisla- 
ture of  New  York.  Of  these,  however,  over  three  hun- 
dred sections  were  redrawn  to  suit  the  Constitution  and 
conditions  of  California  and  over  one  hundred  new  sec- 
tions were  added.  Among  the  new  sections  of  the  Civil 
Practice  Act  was  one  providing  for  the  admission,  in 
mining  cases,  of  evidence  of  the  customs,  regulations  and 
usages  of  miners  in  the  vicinage  of  the  claim,  and  declar- 
ing that  when  they  were  not  in  conflict  with  the  Constitu- 
tion [and  laws]  of  the  State  or  of  the  United  States,  they 
should  govern  the  decision  of  the  action;  thus  leaving  the 
development  of  the  mines  to  the  regulations  established  by 
the  miners  themselves — a  principle  that  has  been  adopted 
in  other  mining  territory,  and  by  the  United  States.  He 
also  incorporated  in  the  same  act  a  provision  exempting 
from  forced  sale  under  execution,  not  only  the  few  indis- 
pensable articles  required  for  housekeeping  which  had 
long  been  so  exempted  by  the  statutes  of  every  State,  but 
also  implements,  wagons  and  teams  of  a  farmer,  the  tools 
of  a  mechanic,  the  instruments  of  a  surveyor,  surgeon 
and  dentist,  the  professional  library  of  a  lawyer  and  a 
physician,  and  the  articles  used  by  the  miner  and  laborer 


3 

in  doing  their  work.  This  was  intended  to  secure  all 
persons  in  the  possession  and  use  of  those  things  by  which, 
as  necessary  means  and  instruments,  they  could  engage 
in  their  respective  pursuits,  and  acquire  the  ability  to  pay 
the  demands  of  their  creditors. 

From  1851  to  1857  he  practiced  his  profession,  and 
was  then  elected  a  Judge  of  the  Supreme  Court  of  the 
State  for  the  term  of  six  years.  He  became  Chief  Justice 
in  September,  1859.  The  most  important  of  the  opinions 
delivered  by  him  in  that  court  related  to  the  settlement 
of  land  titles,  rights  to  mining  claims,  and  the  powers 
and  duties  of  municipal  corporations.  He  established 
the  doctrine  that  gold  and  silver  belong  to  the^  owners  of 
the  soil  in  which  they  are  found,  and  that  the  precious 
metals  are  entirely  unconnected  with  whatever  of  sover- 
eignty inheres  in  the  State.  As  the  United  States  origin- 
ally owned  the  soil,  so  it  owned  all  the  gold  and  silver 
contained  in  the  same,  and  this  ownership  passed  to  and 
vested  in  the  grantees  of  the  United  States  and  their  as- 
signs.* This  was  a  reversal  of  the  doctrine  previously 
laid  down  by  the  court,  that,  as  in  England  the  gold  and 
silver  in  the  soil  belong  to  the  crown,  so  in  this  country 
they  must  belong  to  the  State  by  virtue  of  its  sovereignty.f 

In  1863,  before  the  expiration  of  his  term  on  the  State 
Bench,  Judge  FIELD  was  appointed  by  President  Lincoln 
an  Associate  Justice  of  the  Supreme  Court  of  the  United 
States.  The  appointment  was  made  upon  the  unanimous 
recommendation  of  the  Congressional  delegation  of  the 
Pacific  Coast,  then  consisting  of  four  Senators  and  four 
Representatives,  of  whom  five  were  Democrats  and  three 
Republicans,  all  of  them  Union  men.  Upon  his  retiring 
from  the  Chief  Justiceship  of  the  State,  Judge  Joseph  G. 
Baldwin,  who  had  been  his  associate  on  the  bench  for 
three  years,  said  of  him  : 

"  He  has,  more  than  any  other  man,  given  tone,  consist- 
ency and  system  to  our  judicature,  and  laid  broad  and 


*  Moore  v.  Smaw  and  FyewQMt  v.  Flower,  17  Cal.  199. 
^  Hicks  v.  Bell,  3  Cal,  220, 


deep  the  foundation  of  our  civil  and  criminal  law.  The 
land  titles  of  the  State, — the  most  important  and  perma- 
nent of  the  interests  of  a  great  commonwealth, — have  re- 
ceived from  his  hand  their  permanent  protection."  * 

In  the  United  States  Supreme  Court  he  has,  for  nearly 
a  quarter  of  a  century,  borne  his  share  of  its  labors.  His 
opinions,  among  other  things,  relate  to  test  oaths,  military 
commissions,  confiscations,  pardon  and  amnesty,  legal 
tender  notes,  legislative  power  of  the  insurgent  States 
during  the  civil  war,  protection  of  sealed  matters  in  the 
mails  from  inspection  by  officials,  power  of  the  State  to 
control  compensation  for  use  of  private  property,  relation 
between  General  and  State  governments,  powers  and  lia- 
bilities of  corporations,  interstate  commerce,  taxation, 
trust  character  of  directors  of  corporations,  and  the  use 
of  running  waters  on  public  lands. 

Among  the  more  important  of  these  opinions  the  fol- 
lowing may  be  mentioned :  In  the  test-oath  cases,  Cum- 
mings  v.  Missouri,  4  Wallace,  277,  and  Ex  parte  Garland, 
4  Wallace,  333.  In  cases  relating  to  interstate  commerce, 
and  the  power  of  the  State  concerning  it,  Welton  v.  Mis- 
souri, 91  U.  S.  275;  County  of  Mobile  v.  Kimball,  102  U.  S. 
691;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196; 
Sherlock  v.  Ailing,  93  U.  S.  99;  Escanaba  v.  Chicago,  107 
U.  S.  678;  Miller  v.  Mayor  of  New  York,  109  U.  S.  385; 
Cardwell  v.  American  Bridge  Co.,  113  U.  S.  205;  and  Huse 
v.  Glover,  119  U.  S.  543.  In  cases  on  questions  growing 
out  of  the  civil  war,  such  as  the  protection  of  the  officers 
and  men  of  the  United  States  Army  in  the  enemy's 
country  against  civil  proceedings  for  damages,  the  at- 
tempt of  the  Confederate  States  to  confiscate  debts  due  the 
citizens  of  loyal  States,  and  the  extent  of  liability  of  the 
United  States  for  property  taken  or  destroyed,  Williams 
v.  Bruffy,  96  U.  S.  176;  Coleman  v.  Tennessee,  97  U.  S.  509; 
Pacific  Railroads  v.  United  States,  120  U.  S.  227;  Dow  v. 
Johnson,  100  U.  S.  158;  and  the  Tarble  Case,  13  Wallace, 

*  "And  this  alone,"  Judge  Baldwin  adds  in  the  same  sentence,  "should 
entitle  him  to  the  lasting  gratitude  of  the  bar  and  the  people." 


397.  In  cases  on  constitutional  questions  particularly 
affected  by  the  Fourteenth  Amendment,  Barbier  v.  Con- 
nelly, 113  U.  S.  27;  Soon  Hing  v.  Crowley,  113  U.  S.  703; 
Missouri  Pacific  Railway  Co.  v.  Humes,  115  U.  S.  512; 
Hayes  v.  Missouri,  120  U.  S.  65.  In  cases  on  state,  city, 
and  county  bonded  indebtedness,  Pillsbury  v.  Louisiana, 
105  U.  S.  278;  Hartman  v.  Greenhow,  102  U.  S.  672;  United 
States  v.  New  Orleans,  98  U.  S.  381 ;  Broughton  v.  Pensacola, 
93  U.  S.  266.  In  cases  on  patents  of  the  United  States 
for  lands  and  mining  claims,  Smelting  Co.  v.  Kemp,  104 
U.  S.  636;  Steel  v.  Smelting  Co.,  106  U.  S.  447.  In  cases 
on  mining  claims  and  water  rights,  Jennison  v.  Kirk,  98 
U.  S.  453;  Atchison  v.  Peterson,  20  Wallace,  507;  Dasey  v. 
Gallagher,  20  Wallace,  670 ;  [on]  the  power  of  a  State  to  pre- 
scribe the  conditions  on  which  foreign  corporations  may 
do  business  within  its  limits,  Paul  v.  Virginia,  8  Wallace, 
168;  [on]  proceedings  in  State  courts  against  non-resident 
debtors,  Pennoyerv.  Neff,  95  U.  S.  714;  [on  the]  invalidity 
of  contracts  for  the  use  of  influence  with  public  officials, 
Oscanyan  v.  Arms  Co.,  103  U.  S.  261 :  [on]  federal  jurisdic- 
tion over  lands  used  for  public  purposes  of  the  United 
States  Government  within  the  States,  Fort  Leavenworth  Co. 
v.  Lowe,  114  U.  S.  525;  [on  the]  responsibility  of  railroad 
corporations  to  their  employes  for  injuries  inflicted  in 
consequence  of  negligence  of  train  conductors,  Ross  v. 
Chicago  and  Milwaukee  Railroad  Co.,  112  U.  S.  377;  [on] 
protection  of  sealed  matter  in  the  mails,  Ex  parte  Jackson, 
96  U.  S.  727;  [on]  the  exemption  of  a  passenger  in  a 
public  conveyance  from  liability  for  the  negligence  of 
the  driver,  Little  v.  Haskett,  116  U.  S.  366;  [and  on  the 
right  of  the  States  to  swamp  and  overflowed  lands  within 
their  limits,  Wright  v.  Roseberry,  121  U.  S.  488.] 

That  Judge  FIELD  exercises  an  independent  judgment 
in  all  cases  is  attested  by  his  dissenting  opinions  in  the 
Slaughter- House  Cases,  16  Wallace,  83;  (see  also  his  con- 
curring opinion  in  Butcher's  Union  Co.  v.  Crescent  City  Co. 
Ill  U.  S.  754;)  the  Legal  Tender  Cases,  12  Wallace,  634, 
and  110  U.  S.  451;  the  Confiscation  Cases,  11  Wallace,  314 
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and  349;  the  Sinking  Fund  cases,  involving  validity  of 
the  Thurman  Act,  99  U.  S.  750 ;  the  Elevator  case,  Munn 
v.  Illinois,  94  U.  S.  136;  the  Virginia  Judge  case,  Ex  parte 
Virginia,  100  U.  S.  340;  the  Provost  Marshal  case,  Beck- 
with  v.  Bean,  98  U.  S.  285;  the  Louisiana  debt  cases,  Louis- 
iana v.  Jumel,  107  U  S.  728 ;  the  Virginia  debt  case,  An- 
toni  v.  Greenhow,  107  U.  S.  784 ;  and  in  the  Attorney's 
case,  Ex  parte  Wall,  107  U.  S.  290;  [the  telegraph  case,  Pen- 
sacola  Telegraph  Co.  v.  Western  Union  Telegraph  Co.,  96  U.  S. 
14;  the  Spring  Valley  water  case,  Spring  Valley  Water 
Works  v.  Schottler,  110  U.  S.  356;  and  in  the  Chinese  Re- 
striction case,  Chew  Heong  v.  United  States,  112  U.  S.  536.] 

Since  he  has  been  upon  the  Federal  Bench  he  has 
held  court  in  his  circuit, — consisting  of  the  States  of  Cali- 
fornia, Oregon  and  Nevada, — every  year  except  two,  when 
he  was  absent  from  the  country,  although  since  1869  he 
has  only  been  required  by  law  to  sit  in  each  district  of 
the  circuit  once  in  every  two  years.  In  going  and  com- 
ing, and  in  his  circuit,  he  travels  nine  thousand  miles  a 
year,  the  expense  of  which  he  is  obliged  to  bear  himself. 
When  the  circuit  was  created  an  allowance  was  made  by 
law  of  one  thousand  dollars  a  year  for  his  traveling  ex- 
penses, but  in  1871  this  was  cut  off. 

In  the  circuit  his  duties  have  required  him  to  pass 
upon  various  interesting  questions,  principally  in  land 
cases.  Outside  of  these  his  most  important  decisions 
have  been  those  in  the  tax  cases,  County  of  San  Mateo  v. 
The  Southern  Pacific  Railroad  Company,  8  Sawyer,  238,  and 
Santa  Clara  R.  R.  Tax  Case,  9  Sawyer,  165;  and  the  Eu- 
reka Mining  Case,  3  Sawyer,  302;  [and  the  case  of  the 
Pacific  Railway  Commission,  12  Sawyer.] 

Williams  College,  in  1866,  conferred  upon  Justice  FIELD 
the  degree  of  LL.D.,  and  under  an  election  by  the  Re- 
gents of  the  University  of  California,  he  has  held,  since 
1869,  a  professorship  of  law  in  that  institution.* 

*  This  professorship  Justice  Field  resigned  in  1885.  He  is  now  one  of 
the  Trustees  of  the  Leland  Stanford,  Junior,  University.  . 


No.  46 


THE  CHARACTER  OF 


STEPHEN  J.   FIELD 


AS 


A  JUDGE  OF  THE  SUPREME  COURT  OF  CALIFORNIA,  AND 

AS  A  JUDGE  OF  THE  SUPREME  COURT  OF 

THE  UNITED  STATES. 


THE  CAREER  OF  JUDGE  FIELD  ON  THE  SUPREME  BENCH  OF 
CALIFORNIA,  BY  JUDGE  JOSEPH  G.  BALDWIN,  HIS  ASSOCIATE 

FOR   THREE    YEARS. 
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THE  resignation  by  Judge  Field  of  the  office  of  Chief 
Justice  of  the  Supreme  Court  of  California,  to  take  effect 
on  the  20th  instant,  has  been  announced.  By  this  event 
the  State  has  been  deprived  of  the  ablest  jurist  who  ever 
presided  over  her  courts.  Judge  Field  came  to  California 
from  New  York  in  1849,  and  settled  in  Marysville.  He 
immediately  commenced  the  practice  of  law,  and  rose  at 
once  to  a  high  position  at  the  local  bar,  and  upon  the  or- 
ganization of  the  Supreme  Court  soon  commanded  a  place 
in  the  first  class  of  the  counsel  .practicing  in  that  forum. 
For  many  years,  and  until  his  promotion  to  the  bench,  his 
practice  was  as  extensive,  and  probably  as  remunerative, 


as  that  of  any  law}rer  in  the  State.  He  served  one  or  two 
sessions  in  the  Legislature,  and  the  State  is  indebted  to 
him  for  very  many  of  the  laws  which  constitute  the  body 
of  her  legislation.*  In  1857  he  was  nominated  for  Judge 
of  the  Supreme  Court  for  a  full  term,  and  in  October  of 
the  same  year  was  appointed  by  Governor  Johnson  to  fill 
the  unexpired  term  of  Justice  Hydenfeldt,  resigned.  He 
immediately  entered  upon  the  office,  and  has  continued 
ever  since  to  discharge  its  duties.  Recently,  as  the  reader 
knows,  he  was  appointed,  by  the  unanimous  request  of  our 
delegation  in  Congress,  to  a  seat  upon  the  Bench  of  the 
Supreme  Court  of  the  United  States,  and  was  confirmed, 
without  opposition,  by  the  Senate. 

Like  most  men  who  have  risen  to  distinction  in  the 
United  States,  Judge  Field  commenced  his  career  without 
the  advantages  of  wealth,  and  he  prosecuted  it  without  the 
factitious  aids  of  family  influence  or  patronage.  He  had 
the  advantage,  however — which  served  him  better  than 
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wealth  or  family  influence — of  an  accomplished  education, 
arid  careful  study  and  mental  discipline.  He  brought  to 
the  practice  of  his  profession  a  mind  stored  with  profes- 
sional learning,  and  embellished  with  rare  scholarly  attain- 
ments. He  was  distinguished  at  the  bar  for  his  fidelity 
to  his  clients,  for  untiring  industry,  great  care  and  accu- 
racy in  the  preparation  of  his  cases,  uncommon  legal  acu- 
men, and  extraordinary  solidity  of  judgment.  As  an  ad- 
viser, no  man  had  more  the  confidence  of  his  clients,  for  he 
trusted  nothing  to  chance  or  accident  when  certainty  could 
be  attained,  and  felt  his  way  cautiously  to  his  conclusions, 
which,  once  reached,  rested  upon  sure  foundations,  and  to 
which  he  clung  with  remarkable  pertinacity.  Judges  soon 
learned  to  repose  confidence  in  his  opinions,  and  he  always 
gave  them  the  strongest  proofs  of  the  weight  justly  due 
to  his  conclusions. 

*  He  was  in  the  Legislature  only  one  session. 
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When  be  came  to  the  bench,  from  various  unavoida- 
ble causes  the  calendar  was  crowded  with  cases  involving 
immense  interests,  the  most  important  questions,  and  var- 
ious and  peculiar  litigation.  California  was  then,  as  now, 
in  the  development  of  her  multiform  physical  resources. 
The  judges  were  as  much  pioneers  of  law  as  the  people  of 
settlement.  To  be  sure  something  had  been  done,  but 
much  had  yet  to  be  accomplished;  and  something,  too,  had 
to  be  undone  of  that  which  had  been  done  in  the  feverish 
and  anomalous  period  that  had  preceded.  It  is  safe  to  say 
that  even  in  the  experience  of  new  countries  hastily  set- 
tled by  heterogeneous  crowds  of  strangers  from  all  coun- 
tries, no  such  example  of  legal  or  judicial  difficulties  was 
ever  before  presented  as  has  been  illustrated  in  the  history 
of  California.  There  was  no  general  or  common  source 
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of  jurisprudence.  Law  was  to  be  administered  almost 
without  a  standard.  There  was  the  civil  law,  as  adulter- 
ated or  modified  by  Mexican  provincialisms,  usages,  and 
habitudes,  for  a  great  part  of  the  litigation;  and  there  was 
the  common  law  for  another  part,  but  what  that  was  was  to 
be  decided  from  the  conflicting  decisions  of  any  number 
of  courts  in  America  and  England,  and  the  various  and 
diverse  considerations  of  policy  arising  from  local  and 
other  facts.  And  then,  contracts  made  elsewhere,  and 
some  of  them  in  semi-civilized  countries,  had  to  be  inter- 
preted here.  Besides  all  which  may  be  added  that  large 
and  important  interests  peculiar  to  the  state  existed — 
mines,  ditches,  etc. — for  which  the  coui  cs  were  compelled 
to  frame  the  law,  and  make  a  system  out  of  what  was  little 
better  than  chaos. 

When,  in  addition,  it  is  considered  that  an  unprece- 
dented number  of  contracts,  and  an  amount  of  business 
without  parallel,  had  been  made  and  done  in  hot  luiste, 
with  the  utmost  carelessness;  that  legislation  was  accom- 
plished in  the  same  way,  and  presented  the  crudest  and 
most  incongruous  materials  for  construction;  that  the 


whole  scheme  and  organization  of  the  government,  and 
the  relation  of  the  departments  to  each  other,  had  to  be 
adjusted  by  judicial  construction — it  may  well  be  con- 
ceived what  task  even  the  ablest  jurist  would  take  upon 
himself  when  he  assumed  this  office.  It.  is  no  small  com- 
pliment to  say  that  Judge  Field  entered  upon  the  duties 
of  this  great  trust  with  his  usual  zeal  and  energy,  and  that 
he  leaves  the  office  not  only  with  greatly  increased  repu- 
tation, but  that  he  has  raised  the  character  of  the  juris- 
prudence of  the  state.  He  has  more  than  any  other  man 
given  tone,  consistency,  and  system  to  our  judicature,  and 
laid  broad  and  deep  the  foundation  of  our  civil  and  crimi- 
nal law.  The  land  titles  of  the  Stale — the  most  important 
and  permanent  of  the  interests  of  a  great  commonwealth 
— have  received  from  his  hand  their  permanent  protec- 
tion, and  this  alone  should  entitle  him  to  the  lasting  grati- 
tude of  the  bar  and  the  people. 

His  opinions,  whether  for  their  learning,  logic,  or  dic- 
tion,, will  compare  favorably,  in  the  judgment  of  some 
of  our  best  lawyers,  with  those  of  any  judge  upon  the 
Supreme  Bench  of  the  Union.  It  is  true  what  he  has 
accomplished  has  been  done  with  labor;  but  this  is  so 
much  more  to  his  praise,  for  such  work  was  not  to  be 
hastily  done,  and  it  was  proper  that  the  time  spent  in  per- 
fecting the  work  should  bear  some  little  proportion  to  the 
time  it  should  last.  We  know  it  has  been  said  of  Judge 
Field  that  he  is  too  much  of  a '  case  lawyer,'  and  not  suffi- 
ciently broad  and  comprehensive  in  his  views.  This  criti- 
cism is  not  just.  It  is  true  he  is  reverent  of  authority, 
and  likes  to  be  sustained  by  precedent;  but  an  examina- 
tion of  his  opinions  will  show  that,  so  far  from  being  a 
timid  copyist,  or  the  passive  slave  of  authority,  his  rulings 
rest  upon  clearly  defined  principles  and  strong  common 
sense. 

He  retires  from  office  without  a  stain  upon  his  ermine. 
Millions  might  have  been  amassed  by  venality.  He  re- 


tires  as  poor  as  when  he  entered,  owing  nothing  and 
owning  little,  except  the  title  to  the  respect  of  good 
men,  which  malignant  mendacity  cannot  wrest  from  a 
public  officer  who  has  deserved,  by  a  long  and  useful 
career,  the  grateful  appreciation  of  his  fellow-citizens. 
We  think  that  we  may  safely  predict  that,  in  his  new 
place,  Justice  Field  will  fulfill  thu  sanguine  expectations 
of  his  friends. 

J.  G.  B. 

SAN  FRANCISCO,  May  1, 1863. 


THE  JUDICIAL  CHARACTER  OF  JUDGE  FIELD,  AS  DESCRIBED  BY 
PROF.  JOHN  NORTON  POMEROY,  OF  THE  HASTINGS  LAW  DE- 
PARTMENT OF  THE  UNIVERSITY  OF  CALIFORNIA,  WRITTEN  IN 
1881,  AFTER  THE  JUDGE  HAD  BEEN  EIGHTEEN  YEARS  ON  THE 
BENCH  OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


[From  an  Introductory  Sketch  to  an  account  of  the  Legislative  and  Judicial 
ivork  of  Judge  Field  published  in  1881.] 


It  would  be  a  comparatively  easy  task  for  one  who  was 
personally  a  stranger  to  Judge  Field,  and  was  only  ac- 
quainted with  him  through  his  reported  decisions,  to  form 
a  correct  estimate  of  his  judicial  character.  Its  important 
elements,  those  which  distinguish  him  from  the  other 
judges,  and  which  constitute  the  special  grounds  of  his 
success  and  of  his  power,  stand  out  in  clear-cut  lines  upon 
all  the  creations  of  his  official  labors.  He  has  stamped 
himself — his  intellectual  and  moral  features — deeply  into 
all  the  work  which  he  has  done.  From  my  own  personal 
acquaintance  with  him,  but  chiefly  from  a  careful  study 
of  all  his  important  judgments  rendered  both  while  a 
member  of  the  State  Court,  and  after  his  transfer  to  the 
National  Judiciary,  I  have  arrived  at  the  following  con- 
clusions, which  I  unhesitatingly  submit  as  the  most  strik- 
ing and  distinctive  elements  of  his  judicial  character  and 
work.  They  are  undoubtedly  the  very  qualities  which, 
in  our  system  of  jurisprudence,  steadily  developing 
through  the  creative  functions  of  the  courts,  mark  the 
ideal  judge; — the  qualities  which  have  been  held  by,  and 
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which  admit  him  to  he  ranked  with,  the  very  foremost 
class  of  jurists  who  have  sat  upon  the  English  and  Amer- 
ican Bench, — the  class  which  embraces  among  others  the 
names  of  Hardwicke,  Mansfield,  Gotten  ham,  and  Cock- 
burn,  in  England,  and  Marshall,  Kent,  Story,  Shaw,  and 
Denio,  in  America. 

In  the  first  and  lowest  place,  he  possesses  an  ample  legal 
learning.  It  cannot,  be  pretended  that  he  has  that  exact 
knowledge  of  technical  common-law  dogmas  which  dis- 
tinguished such  a  judge  as  Lord  Kenyon  or  Baron  Parke, 
or  of  the  intricate  minutiae  of  real  estate  and  conveyancing 
law  which  alone  gave  Lord  Eldon  his  pre-eminence  among 
English  Chancellors, — a  sort  of  knowledge  which  with  a 
certain  pedantic  school  has  passed  for  the  highest  legal 
learning,  but  which  is  worse  than  useless  rubbish  for  the 
American  judge  of  to-day,  judge  Field's  learning,  as  a 
distinctive  feature  of  his  intellect,  is  rather  the  capacity  in 
an  extraordinary  degree  to  acquire  the  new  knowledge 
made  necessary  by  the  demands  of  his  position; — the  ca- 
pacity to  investigate  sources  and  systems  of  jurisprudence 
hitherto  unknown,  to  sift  truth  from  error,  to  extract  what- 
ever there  is  of  living  principle,  and  to  appropriate  and  to 
assimilate  the  materials  thus  obtained  with  the  State  or 
national  law  which  he  is  administering.  He  brought  to 
the  Bench  a  mind  stored  with  the  doctrines  of  the  com- 
mon law  and  of  equity,  great  intellectual  vigor,  and  a  most 
remarkable  capacity  for  rapid  and  sustained  mental  labor. 
The  exigences  of  his  position  required  him  to  investigate 
the  Spanish-Mexican  Codes,  which  furnished  the  authori- 
tative rules  concerning  "  pueblos,"  with  all  the  municipal 
and  proprietary  rights  flowing  therefrom,  and  concerning 
the  Mexican  Governmental  grants  to  private  owners,  and 
also  to  create  general  principles  and  doctrines  for  which 
the  common  law  and  equity  of  England  and  the  United 
States  afforded  very  few  if  any  analogies.  It  is  enough 
to  say  that  his  learning,  his  intellectual  power,  and  his 
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thorough  and  accurate  study  of  foreign  systems,  were 
always  adequate  to  meet  the  requirements  of  the  occa- 
sion. Still,  I  regard  Judge  Field's  mere  technical  legal 
knowledge — the  facts  which  he  has  acquired  in  a  concrete 
form  and  stored  up  in  his  memory — as  a  very  subordinate 
element  in  his  judicial  character.  In  this  mere  learning 
he  is  undoubtedly  surpassed  by  many  judges  who  are  not 
only  otherwise  his  inferiors,  but  who  have  never  even  at- 
tained to  any  comparative  distinction  in  their  own  States. 
But  in  the  high  intellectual  power,  which  I  have  attempted 
to  describe,  the  power  to  analyze,  to  sift,  to  select,  to  ap- 
propriate truths,  principles,  and  doctrines,  and  to  assimilate 
them  with  the  jurisprudence  already  established,  and  above 
all,  to  create  where  there  was  no  material  from  which  to 
borrow,  he  has  been  equalled  by  few,  and,  in  my  opinion, 
surpassed  by  none  of  the  modern  American  judges. 

The  second  and  much  more  important  element  which 
I  shall  notice,  is  his  devotion  to  principle; — that  quality  of 
intellect  which  leads  him,  on  all  judicial  occasions,  to  seek 
for,  apprehend,  and  appreciate  principles,  rather  than  to 
rest  satisfied  with  mere  rules,  although  sustained  by  prece- 
dent, and  to  apply  firmly  these  principles  where  found  in 
all  their  relations  and  consequences; — to  place  his  deci- 
sions upon  the  solid  basis  of  fundamental  and  universal 
principles,  rather  than  upon  arbitrary  dogmas.  This  qual- 
ity gives  a  most  marked  unity,  consistency,  and  universal- 
ity to  his  decisions,  not  only  to  those  connected  with  some 
single  branch  of  the  law,  but  to  those  belonging  to  any 
and  all  departments.  His  adjudications  generally  will 
thus  be  found  related  to  each  other,  harmonious,  corre- 
sponding parts  of  one  completed  system.  This  method  of 
adhering  to  principle  as  the  sure  and  constant  guide  in 
ascertaining,  interpreting,  and  applying  the  law,  is  the 
immediate  and  efficient  cause  of  that  most  remarkable 
consistency  which  runs  through  all  his  judicial  utterances. 
I  shall  have  occasion  to  speak  more  in  detail  of  this  special 
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feature  of  consistency,  when  describing  his  judgments 
upon  questions  of  constitutional  law;  and  although  it 
appears,  perhaps  in  the  most  striking  manner,  in  that 
class  of  cases,  it  is  still  a  distinguishing  mark  of  all  his 
work.  The  power  of  discovering,  apprehending,  and  ap- 
plying principles,  is  the  highest  intellectual  faculty  of  the 
ideal  judge;  it  takes  the  place  of,  and  is  universally  supe- 
rior to,  any  amount  of  mere  learning;  it  is  the  very 
essence  of  the  best  learning  which  can  be  employed  in 
the  judicial  station.  In  fact  great  learning  alone,  with  a 
total  absence  of  the  power  to  comprehend,  combine,  and 
enforce  the  general  truths  of  jurisprudence,  would  un- 
doubtedly be  more  dangerous  on  the  Bench,  more  liable 
to  produce  injustice,  than  comparative  ignorance.  This 
intellectual  quality  of  appreciating  and  applying  princi- 
ples, of  discovering  their  mutual  relations,  of  following 
them  to  their  legitimate  consequences,  and  of  applying 
them  in  the  deduction  of  particular  rules,  which  Judge 
Field  possesses  in  such  a  high  degree,  has  rendered  his 
opinions  exceedingly  useful  to  text  writers,  who  have  fre- 
quently spoken  of  them  in  the  highest  terms  of  praise. 
As  has  already  been  said,  many  of  his  judgments,  pro- 
nounced while  in  the  State  Court,  relate  to  matters  of 
purely  local  interest,  such  as  the  peculiar  land  titles  of 
California,  the  Mexican  pueblos,  the  ownership  of  gold 
and  silver  in  situ,  mining  and  water  rights,  etc.;  and  this 
class  of  cases  undoubtedly  required  for  their  decision  the 
greatest  amount  of  original  investigation,  tracing  of  ob- 
scure analogies,  and  creative  power — and  expenditure  of 
intellectual  force  which  can  hardly  be  appreciated  by  the 
profession  in  other  parts  of  the  country  who  are  unfamiliar 
with  the  intricate  questions  involved.  On  the  other  hand, 
many  of  his  opinions  deal  with  subjects  of  universal  in- 
terest, as  for  example,  the  powers  and  liabilities  of  munic- 
ipal and  of  private  corporations,  the  nature  of  mortgages, 
the  validity  of  Sunday  laws,  etc.  These  judgments  have 
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uniformly  been  regarded  by  the  profession  and  courts  of 
other  States,  and  by  text  writers,  as  having  the  highest 
authority.  They  have  been  quoted  with  the  strongest  lan- 
guage of  approval  by  such  authors  as  Washburn  and 
Dillon;  and  their  clear  and  accurate  statement  of  princi- 
ples renders  them  peculiarly  instructive  to  students  of  the 
law  in  all  parts  of  the  Union. 

The  third  distinctive  element  requiring  special  notice  is 
what  may  appropriately  be  called  his  creative  power.  By 
this  designation  I  mean  his  ability  in  developing,  enlarg- 
ing, and  improving  the  law,  by  additions  of  new  material, 
whether  this  material  be  borrowed  from  foreign  sources  or 
created  by  means  of  the  .legislative  function  belonging  to 
all  Superior  Courts.  The  intellectual  attributes  referred 
to  in  this  and  in  the  preceding  head  are  entirely  distinct; 
they  may  co-exist  in  the  same  individual,  or  the  first  may 
be  possessed  in  a  high  degree  without  the  other.  The  first 
deals  with  the  jurisprudence  as  it  has  already  been  estab- 
lished, investigating,  examining,  and  expounding  or  ap- 
plying its  settled  principles  and  doctrines;  the  other  is 
creative  and  legislative,  employed  in  constructing  new 
law,  or  reforming  and  expanding  that  which  already  ex- 
ists. Many  judges  of  great  and  well-deserved  reputation 
have  possessed  the  first  quality  to  a  remarkable  extent, 
without  any  of  the  second — of  which  class,  I  think,  Judge 
Story  was  an  example.  Judge  Field's  peculiar  talent  as  a 
legal  reformer  was  shown  in  his  purely  legislative  work 
done  while  a  member  of  the  State  Assembly,  and  de- 
scribed in  a  previous  division  of  this  essay.  He  exhibited 
the  same  power  and  tendency  upon  the  Bench.  They 
were  shown  in  his  constant  rejection  of  ancient  common- 
law  dogmas,  no  matter  how  firmly  settled  upon  authority, 
which  had  become  outgrown,  obsolete,  and  unfitted  for  the 
present  condition  of  society,  and  in  the  substitution  of 
more  just,  consistent,  and  practical  doctrines  adapted  to 
the  needs  of  our  own  country  and  people.  I  merely  men- 
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tion,as  sufficient  examples  of  this  class,  his  decisions  upon 
the  nature  and  effect  of  mortgages,  and  those  concerning 
the  ownership  of  gold  and  silver  while  in  the  soil,  by 
which  he  boldly  swept  away  the  common-law  rules  on  the 
subject,  with  all  the  absurd  reasoning  upon  which  they 
had  been  founded.  The  same  power  and  tendency  were 
shown  in  his  accurate  perception  of  those  principles  and 
rules  contained  in  foreign  systems  of  jurisprudence  which 
should  be  borrowed  and  incorporated  into  the  judicial  leg- 
islation of  the  State,  both  for  the  purpose  of  protecting 
many  peculiar  rights  of  property  and  special  interests,  and 
of  regulating  social  relations,  existing  in  California  but 
unknown  in  nearly  all  the  other  States.  Illustrations  of 
the  first  kind  may  be  found  in  his  series  of  most  important 
decisions  concerning  "  pueblos"  and  the  municipal  and 
proprietary  rights  belonging  to  them;  and  concerning 
Mexican  land-grants,  in  which  the  rules  were  borrowed 
from  the  Spanish-Mexican  codes  ;  and  in  those  concern- 
ing the  occupation  of  public  lands  and  mining  and  water 
rights.  A  most  illustrative  example  of  the  other  kind  is 
seen  in  his  decisions  relating  to  the  community  property 
of  husband  and  wife, — an  incident  of  the  marriage  rela- 
tion derived  from  the  Spanish-Mexican  jurisprudence, — 
which  placed  the  rights  of  the  two  spouses  in  that  unique 
species  of  property  upon  a  firm  and  equitable  foundation. 
The  same  power  and  tendency  are  shown  in  his  decisions 
concerning  procedure,  in  which  he  more  ably  and  con- 
sistently, perhaps,  than  any  other  judge,  has  carried  into 
operation  the  true  spirit  and  intent  of  the  reformed  Amer- 
ican procedure. 

The  fourth  element  of  his  judicial  character  is  his  fear- 
lessness. As  the  power  to  apprehend  and  apply  princi- 
ples is  the  highest  intellectual  quality,  so  is  a  true  fearless- 
ness the  highest  moral  attribute  of  the  ideal  judge.  No 
other  American  judge  has  so  often  been  called  upon  to 
face  popular  opposition  in  the  decision  of  controversies 


13 

involving  important  legal  questions,  in  which  large 
masses  of  the  population  were  interested,  and  on  one 
side  of  which  all  their  passions,  prejudices,  and  selfish 
motives  were  fully  aroused,  and  often  were  raging  in 
the  fiercest  manner;  and  no  other  judge  has  more  fre- 
quently and  faithfully  discharged  his  sacred  duty  of  de- 
citling  according  to  his  own  enlightened  convictions  of 
law  and  justice,  in  complete  oblivion  of  all  external 
forces,  and  in  absolute  fearlessness  of  the  consequences. 
He  has  neither  courted  personal  popularity  nor  shrunk 
from  unpopularity  by  means  of  his  decisions.  He  could 
well  apply  to  himself  the  memorable  and  noble  lan- 
guage which  Lord  Mansfield  used  from  the  Bench  when 
made  the  object  of  a  violent  clamor  on  account  of  his  de- 
cisions: 

"  I  will  do  my  duty  unawed.  "What  am  I  to  fear  ?  The 
lies  of  calumny  carry  no  terror  to  me.  I  trust  that  my 
temper  of  mind,  and  the  color  and  conduct  of  my  life, 
have  given  me  a  suit  of  armor  against  these  arrows.  .  .  . 
I  wish  popularity,  but  it  is  that  popularity  which  follows, 
not  that  which  is  run  after;  it  is  that  popularity  which, 
sooner  or  later,  never  fails  to  do  justice  to  the  pursuit  of 
noble  ends  by  noble  means.  I  will  not  do  that  which  my 
conscience  tells  me  is  wrong  upon  this  occasion,  to  gain  the 
huzzas  of  thousands,  or  the  daily  praise  of  all  the  papers 
which  come  from  the  press;  I  will  not  avoid  doing  what  I 
think  is  right,  though  it  should  draw  on  me  the  whole  ar- 
tillery of  libels, — all  that  falsehood  and  malice  can  invent, 
or  the  credulity  of  a  deluded  populace  can  swallow.  I  can 
say,  with  a  great  magistrate,  upon  an  occasion  and  under 
circumstances  not  unlike,  'Ego  hoc  anirno  semper  fui,  ut 
invidiamvirtutepartam,gloriam,noninvidiam,putarem.'" 

No  friend  of  Judge  Field  can  estimate  his  intellectual 
and  moral  fearlessness  too  highly;  no  enemy  can  deny, or 
ever  has  denied  that  he  possessed  it.  He  has  repeatedly 
encountered,  and  been  compelled  to  endure,  the  bitter  hos- 
tility of  extreme  partisans  belonging  to  the  most  opposite 
schools  of  opinion;  of  extreme  Republicans  and  extreme 
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Democrats;  of  those  who  maintain  the  dogma  of  State  sov- 
ereignty, and  of  those  who  assert  the  absolute  legislative 
power  of  the  national  government;  of  ignorant  and  prej- 
udiced masses,  and  of  scheming  speculators  who  would 
disregard  all  law  and  right  in  order  to  accomplish  their 
purposes.  All  these  outbursts  of  opposition  have,  how- 
ever, died  away;*  the  justice  and  wisdom,  as  well  as  the  law, 
of  his  decisions  are  vindicated.  That  true  popularity  has 
succeeded  among  all  intelligent  persons,  which,  in  the 
words  of  Lord  Mansfield,  "  never  fails  to  do  justice  to  the 
pursuit  of  noble  ends  by  noble  means."  From  the  very 
commencement  of  his  career  on  the  State  Bench,  and 
through  all  the  following  years,  opportunities  have  fre- 
quently been  presented  to  him,  in  the  regular  discharge  of 
his  official  functions,  by  which,  without  any  plain  surren- 
der of  right,  any  obvious  transgression  of  duty,  by  the 
mere  adoption  of  a  different  line  of  argument  leading  to  a 
different  conclusion, — and  even  sometimes  when  that  line 
of  argument  and  that  conclusion  were,  upon  a  surface  view, 
correct,  and  were  approved  by  a  majority  of  the  legal  pro- 
fession,— opportunities,  I  say,  by  which,  in  this  manner,  he 
might  have  obtained  an  immediate  and  even  an  enthusias- 
tic popularity;  but  in  which,  by  following  the  voice  of  con- 
science and  duty,  and  the  dictates  of  his  own  matured 
judgment,  he  was  certain  to  encounter  a  storm  of  hostile 
criticism,  and  even  malignant  hatred.  On  no  occasion 
was  he  ever  influenced  by  either  of  these  'considerations; 
on  no  occasion  did  he  ever  swerve  from  his  duty  and  sur- 
render his  own  conscience  and  enlightened  judgment. 
My  space  will  not  permit  me  to  review  these  events  in 
his  life.  Any  correct  account  of  the  decisions  made 
in  the  State  Supreme  Court  concerning  the  pueblo  of 

*  This  is  not  entirely  correct ;  all  opposition  has  not  died  away ;  there 
is  still  great  bitterness  expressed  towards  him  in  certain  quarters,  es- 
pecially for  his  decisions  protecting  the  Chinese  against  hostile  and 
discriminating  State  legislation. 
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San  Francisco  and  the  titles  derived  from  the  muni- 
cipality, concerning  the  occupation  of  public  lands,  con- 
cerning the  State  ownership  of  gold  and  silver,  and  the 
claims  of  miners  to  enter  upon  all  lands,  private  as  well 
as  public,  in  search  for  the  precious  metals,  concerning 
the  rights  of  Mexican  grantees  and  the  intruders  upon 
their  lands,  and  concerning  the  validity  of  certain  acts 
done  by  the  municipal  government  of  San  Francisco, 
will  exhibit  in  the  clearest  manner  the  quality  of  recti- 
tude and  fearlessness  which  is  such  a  distinctive  element 
of  his  character.*  In  many  of  the  decisions  rendered  in 
the  United  States  Supreme  Court,  indirectly  growing  out 
of  the  civil  war,  and  directly  out  of  congressional  legisla- 
tion enacted  in  consequence  of  the  war,  including  those 
dealing  with  the  validity  of  test-oaths,  the  extent  and  lim- 
itations of  martial  law,  the  trials  of  civilians  by  military 
tribunals,  the  suspension  of  the  writ  of  habeas  corpus,  and 
similar  questions  affecting  the  very  foundations  of  our  po- 
litical institutions  and  of  our  civil  liberties, — the  same 
quality  was  exhibited  from  a  higher  station  and  in  the 
presence  of  the  whole  nation.  In  addition  to  other  in- 
stances, there  is  one  of  later  occurrence  which  is  still 
more  illustrative.  It  may  be  affirmed,  I  think,  without 
any  real  doubt  as  to  its  correctness,  that  during  the  past 
year,  by  his  deliberate  and.  fearless  discharge  of  duty, 
by  following  his  own  convictions  as  to  the  law,  and  by 
rendering  a  decision  in  the  now  memorable  Chinese  Queue 
Case,  which,  however  righteous  and  in  accordance  with 
the  fundamental  principles  of  constitutional  law,  awoke 
a  storm  of  fierce  opposition  and  hatred  among  all  the 
lowest  and  most  ignorant  classes  of  the  political  party 
with  which  he  is  connected,  Judge  Field  lost — nay,  sacri- 
ficed— his  chances,  otherwise  good,  of  a  nomination  by  his 
party  for  the  Presidency.  It  can  be  certainly  shown  that 

*See  "  Personal  Reminiscences  of  Early  Days  in  California,"  pages  137 
to  171,  inclusive. 
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scheming  politicians,  anxious  only  for  their  own  personal 
advancement,  working*  upon  this  temporary  unpopularity 
among  the  Democratic  masses  of  California,  prevented  him 
from  obtaining  the  support  of  his  own  State,  and  thus  ren- 
dered his  nomination  by  the  National  Convention  impossi- 
ble. As  a  moderate  Republican,  knowing  the  opinions  of 
that  large  division  of  the  party  commonly  called  "  Liberal 
Republicans,"  I  do  not  hesitate  to  express  the  strong  con- 
viction that  if  Judge  Field  had  received  the  nomination 
from  the  Democratic  party,  he  would  certainly  have  been 
elected.  The  decision  as  to  the  validity  of  a  miserable  city 
ordinance  requiring  the  queues  of  Chinese  prisoners  to  be 
cut  off,  lost  him  the  Democratic  support  of  California.  He 
has,  instead,  the  approval  of  his  own  judgment,  and  of  all 
intelligent,  thoughtful  men  throughout  the  country. 


These  principles  which  thus  underlie  all  his  work  in 
interpreting  the  Constitution,  and  to  which  he  has  so  con- 
sistently adhered,  whether  acting  with  the  Court  or  dis- 
senting from  it,  are,  I  think,  the  following:  (1)  The  polit- 
ical sovereignty  and  absolute  supremacy  of  the  United 
States  and  of  its  governmeut,  with  respect  to  all  matters 
within  the  scope  of  its  legitimate  functions,  embracing  all 
the  legislative,  executive,  and  judicial  powers  conferred 
upon  it  by  the  Constitution,  and  especially  the  power  con- 
ferred upon  its  judiciary,  of  authoritatively  and  finally  in- 
terpreting the  organic  law,  and  determining  the  nature 
and  extent  of  all  its  grants  and  limitations  of  power.  (2) 
Corresponding  qualified  political  sovereignty  exercised  by 
the  individual  States,  and  their  exclusive  powers,  free  from 
federal  interference  with  respect  to  all  matters  coming 
within  the  scope  of  their  legitimate  functions,  which  include 
all  powers  not  conferred  upon  the  general  government,  or 
not  reserved  by  the  people  themselves,  [those  thus  reserved 
being]  incapable,  therefore,  of  being  exercised  by  either 
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government,  or  not  expressly  prohibited  to  the  States.  (3) 
The  recognition,  preservation,  and  maintenance,  firm  and 
in  violate,  of  all  the  limitations  and  restrictions,  whether  ex- 
pressed or  necessarily  implied,  imposed  upon  the  govern- 
ments, both  of  the  United  States  and  of  the  individual  States, 
by  the  original  Constitution  or  by  the  amendments  thereto. 
(4)  The  upholding  and  enforcement,  as  a  matter  of  special 
moment,  of  all  those  particular  restrictions  upon  the  gov- 
ernmental action,  both  of  the  United  States  and  of  the  sev- 
eral States,  contained  in  the  original  Constitution  and  in 
the  amendments,  which  are  intended  directly  to  protect 
the  private  rights  of  life,  liberty,  and  property,  and,  in  fact, 
that  entire  body  of  private  rights  which  constitute  "  civil 
liberty." 

These  principles  may  be  still  further  generalized,  and 
are  summed  up  in  two  ideas:  First ,  the  preservation  from 
every  interference  or  invasion  by  each  other,  of  all  the 
powers  and  functions  allotted  to  the  national  government 
and  the  State  governments;  and  second,  the  perfect  security 
and  protection  of  private  rights  from  all  encroachments, 
either  by  the  United  States  or  by  the  individual  States. 
These  two  ideas  he  has  steadily  kept  in  view  arid  has  made 
the  basis  of  his  decisions.  He  has  demonstrated  that  a 
constant  and  firm  maintenance  of  the  powers  justly  be- 
longing to  the  federal  government,  is  not  incompatible 
with  an  equally  firm  upholding  of  the  powers  entrusted 
to  the  States,  with  an  undeviating  adherence  to  the  sacred 
doctrine  of  local  self-government,  and  with  zealous  pro- 
tection of  private  rights,  because  all,  in  fact,  rest  upon 
the  same  foundation. 
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OF 


MR.   JUSTICE    FIELD 


IN 


THE  ELECTOKAL  COMMISSION 


ON 


THE  FLORIDA  CASE, 


On  the  7th  of  February,  1877. 


WASHINGTON : 

JOSEPH  L.  PEARSON,  PRINTER. 
1877. 


In  the  Electoral  Commission,  on  the  27th  day  of  February,  1877,  on 
motion  of  MB.  JUSTICE  STRONG,  it  was — 

Ordered,  That  the  members  of  the  Commission  be  at  liberty  to  reduce 
to  writing  the  remarks  made  by  them  during  the  consultations  of  the 
Commission,  and  cause  them  to  be  published  in  the  printed  proceedings 
on  or  before  the  15th  day  of  March  next. 

The  time  was  subsequently  extended  to  the  close  of  the  month. 


OIF 

MR.    JUSTICE    FIELD, 

On  the  7th  day  of  February,  1877, 


MR.  PRESIDENT:  After  the  elaborate  arguments  made 
yesterday  by  the  members  of  the  Commission  from  the 
Senate  and  House  of  Representatives,  I  cannot  hope  to 
throw  much  light  on  the  subject  under  discussion.  I  shall, 
therefore,  confine  myself,  in  the  brief  observations  I  pro- 
pose to  make,  to  a  statement  of  what  I  deem  to  be  the  law 
applicable  to  the  case  before  us. 

The  main  question  submitted  to  us,  the  one  to  which  all 
other  inquiries  are  subordinate,  is,  whom  has  the  State  of 
Florida  appointed  as  electors  to  cast  her  vote  for  President 
and  Yice-President.  The  electoral  act,  under  which  we  are 
sitting,  makes  it  our  duty  to  decide  "  how  many  and  what 
persons  were  duly  appointed  electors  "  in  that  state. 

The  Constitution  declares  that  each  state  shall  appoint 
electors  "  in  such  manner  as  the  legislature  thereof  may 
direct."  It  fixes  the  number  to  be  appointed,  which  is  to  be 
equal  to  the  whole  number  of  Senators  and  Representa- 
tives to  which  the  state  may  be  entitled  in  Congress.  It- 
declares  who  shall  not  be  appointed ;  that  is,  no  Senator  or 
Representative,  or  person  holding  an  office  of  trust  or  profit 
under  the  United  States.  With  the  exception  of  these  pro- 


visions  as  to  the  number  of  electors  and  the  ineligibility  of 
certain  persons,  the  power  of  choice  on  the  part  of  the  state 
is  unrestricted.  The  manner  of  appointment  is  left  entirely 
to  its  legislature. 

What,  then,  was  the  manner  of  appointment  directed  by 
the  legislature  of  Florida  ?  This  is  manifestly  a  proper  sub- 
ject for  our  inquiry,  for  if  another  and  different  manner 
from  that  directed  by  the  legislature  has  been  followed  in 
the  appointment  of  persons  as  electors,  such  persons  are  not 
"  duly  appointed "  in  the  state,  and  we  must  so  decide. 
Any  substantial  departure  from  the  manner  prescribed  must 
necessarily  vitiate  the  whole  proceeding.  If,  for  example, 
the  appointment  of  electors  should  be  made  by  the  gov- 
ernor of  a  state,  when  its  legislature  had  directed  that  they 
should  be  chosen  by  the  qualified  voters  at  a  general  elec- 
tion, the  appointment  would  be  clearly  invalid  and  have  to 
be  rejected.  So,  too,  if  the  legislature  should  prescribe  that 
the  appointment  should  be  made  by  a  majority  of  the  votes 
cast  at  such  election,  and  the  canvassers,  or  other  officers  of 
election,  should  declare  as  elected  those  who  had  received 
only  a  plurality  or  a  minority  of  the  votes,  or  the  votes 
of  a  portion  only  of  the  state,  the  declaration  would  be 
equally  invalid  as  not  conforming  to  the  legislative  direc- 
tion ;  and  the  appointment  of  the  parties  thus  declared  elec- 
ted could  only  be  treated  as  a  nullity. 

In  inquiring  whether  the  manner  prescribed  by  the  state 
has  been  followed,  we  do  not  trench  upon  any  authority  of 
the  state,  or  question  in  any  respect  her  absolute  right  over 
the  subject,  but,  on  the  contrary,  we  seek  only  to  give  effect 
to  her  will  and  ascertain  the  appointment  she  has  actually 
made. 

"What,  then,  was  the  manner  directed  by  the  legislature 
of  Florida?  It  was  by  popular  election.  It  was  by  the 
choice  of  a  majority  of  the  qualified  voters  of  the  state. 
"When  their  votes  were  cast  on  the  7th  of  November,  the 
electors  were  appointed,  and  all  that  remained  was  to  as- 
certain and  declare  the  result.  The  appointment  was  then 


completed  and  could  not  afterwards  be  changed.  What 
subsequently  was  required  of  the  officers  of  election  and 
canvassing  boards  was  an  authentic  declaration  of  the  re- 
sult. !*or  this  purpose  the  votes  in  each  county  were  to  be 
canvassed  by  certain  designated  officers  of  the  county 
within  a  prescribed  period  after  the  election,  and  duplicate 
certificates  were  to  be  made  and  signed  by  them,  contain- 
ing the  whole  number  of  votes  given  for  each  officer,  the 
names  of  the  persons  for  whom  they  were  given,  and  the 
number  of  votes  given  to  each  person.  A  record  was  to 
be  made  of  the  certificate,  and  one  of  the  duplicates  was  to 
be  forwarded  to  the  secretary  of  state,  and  the  other  to  the 
governor.  On  the  thirty-fifth  day  after  the  election,  or 
sooner,  if  the  returns  from  the  several  counties  were 
received,  the  secretary  of  state,  the  attorney-general,  and 
the  comptroller  of  public  accounts,  or  any  two  of  them, 
together  with  any  other  member  of  the  cabinet  who  might 
be  designated  by  them,  were  required  to  meet  at  the  office 
of  the  secretary  of  state,  pursuant  to  notice  to  be  given  by 
him,  and  form  a  board  of  state  canvassers,  and  proceed  to 
canvass  the  returns  of  the  election  and  determine  and 
declare  who  were  elected  "as  shown  by  such  returns"*  The 


*  The  following  is  the  text  of  the  law,  being  section  4  of  the  act  of 
February  27,  1872: 

"  SEC.  4.  On  the  thirty-fifth  day  after  the  holding  of  any  general  or 
special  election  for  any  state  officer,  member  of  the  legislature,  or  Repre- 
sentative in  Congress,  or  sooner,  if  the  returns  shall  have  been  received 
from  the  several  counties  wherein  elections  shall  have  been  held,  the 
secretary  of  state,  attorney-general,  and  the  comptroller  of  public  ac- 
counts, or  any  two  of  them,  together  with  any  other  member  of  the 
cabinet  who  may  be  designated  by  them,  shall  meet  at  the  office  of  the 
secretary  of  state,  pursuant  to  notice  to  be  given  by  the  secretary  of 
state,  and  form  a  board  of  state  canvassers,  and  proceed  to  canvass  the 
returns  of  said  election  and  determine  and  declare  who  shall  have  been 
elected  to  any  such  office  or  as  such  member,  as  shown  by  such  returns.  If 
any  such  returns  shall  be  shown  or  shall  appear  to  be  so  irregular,  false, 
or  fraudulent  that  the  board  shall  be  unable  to  determine  the  true  vote 
for  any  such  officer  or  member,  they  shall  so  certify,  and  shall  not  include 
such  return  in  their  determination  and  declaration ;  and  the  secretary  of 
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duty  of  the  canvassers  under  the  law  of  the  state  was  minis- 
terial, involving  only  the  exercise  of  such  judgment  as  was 
required  to  determine  whether  the  papers  returned  were 
genuine,  and  were  executed  in  conformity  with  the  require- 
ments of  the  law.  Such  was  the  construction  given  to  the 
statute  by  the  supreme  court  of  the  state  in  the  proceeding 
against  the  canvassers  taken  on  the  relation  of  Mr.  Drew, 
who  was  a  candidate  for  governor  at  the  same  election  at 
which  the  electors  for  President  and  Vice-President  were 
chosen,  and  votes  for  whom  were  thrown  out  by  the  can- 
vassers upon  the  same  assumed  power  that  votes  for  the 
Tilden  electors  were  thrown  out  by  them.  In  giving  its 
decision  in  that  case,  the  supreme  court  said : 

"  The  view  that  the  board  of  state  canvassers  is  a  tribu- 
nal having  power  strictly  judicial,  such  as  is  involved  in  the 
determination  of  the  legality  of  a  particular  vote  or  election, 

cannot  be  sustained. All  of  the  acts  which  this  board 

can  do  under  the  statute  must  be  based  upon  the  returns ; 
and  while  in  some  cases  the  officers  composing  the  board 
may,  like  all  ministerial  officers  of  similar  character,  exclude 
what  purports  to  be  a  return  for  irregularity,  still,  every- 
thing they  are  authorized  to  do  is  limited  to  what  is  sanc- 
tioned by  authentic  and  true  returns  before  them.  Their 
final  act  and  determination  must  be  such  as  appears  from 
and  is  shown  by  the  returns  from  the  several  counties  to  be 
correct.  They  have  no  general  power  to  issue  subpoenas, 
to  summon  parties,  to  compel  the  attendance  of  witnesses, 
to  grant  a  trial  by  jury,  or  to  do  any  act  but  determine  and 
declare  who  has  been  elected  as  shown  by  the  returns. 
They  are  authorized  to  enter  no  judgment,  and  their  power 

state  shall  preserve  and  file  in  his  office  all  such  returns,  together  with 
such  other  documents  and  papers  as  may  have  been  received  by  him  or 
by  said  board  of  canvassers.  The  said  board  shall  make  and  sign  a  cer- 
tificate containing,  in  words  written  at  full  length,  the  whole  number  of 
votes  given  for  each  office,  the  number  of  votes  given  for  each  person  for 
each  office  and  for  member  of  the  legislature,  and  therein  declare  the 
result,  which  certificate  shall  be  recorded  in  the  office  of  the  secretary  of 
state  in  a  book  to  be  kept  for  that  purpose ;  and  the  secretary  of  state 
shall  cause  a  certified  copy  of  such  certificate  to  be  published  once  in  one 
or  more  newspapers  printed  at  the  seat  of  government.". 


is  limited  by  the  express  words  of  the  statute,  which  gives 
them  being,  to  the  signing  of  a  certificate  containing  the 
whole  number  of  votes  GIVEN  for  each  person  for  each  office, 
and  therein  declaring  the  result  as  shown  by  the  return*. 
This  certificate  thus  signed  is  not  a  judicial  judgment,  and 
the  determination  and  declaration  which  they  make  is  not 
a  judicial  declaration,  that  is,  a  determination  of  a  right 
after  notice,  according  to  the  general  law  of  the  land  as  to 
the  rights  of  parties,  but  it  is  a  declaration  of  a  conclusion 
limited  and  restricted  by  the  letter  of  the  statute.  Such 
limited  declaration  and  determination  by  a  board  of  state 
canvassers  has  been  declared  by  a  large  majority  of  the 
courts  to  be  a  ministerial  function,  power,  and  duty,  as  dis- 
tinct from  a  judicial  power  and  jurisdiction.  Indeed,  with 
the  exception  of  the  courts  in  Louisiana,  and  perhaps 
another  state,  no  judicial  sanction  can  be  found  for  the  view 
that  these  officers  are  judicial  in  their  character,  or  that  they 
have  any  discretion,  either  executive,  legislative,  or  judicial, 
which  is  not  bound  and  fixed  by  the  returns  before  them. 
The  duty  to  count  these  returns  has  been  enforced  by 
mandamus  so  repeatedly  in  the  courts  of  the  several  states 
of  the  Union,  that  the  power  of  the  courts  in  this  respect 
has  long  since  ceased  to  be  an  open  question." 

The  only  clause  of  the  statute  which  would  seem  to  in- 
vest the  canvassers  with  something  more  than  mere  minis- 
terial authority,  is  the  one  which  provides  that, "  if  any  such 
returns  shall  be  shown  or  shall  appear  to  be  so  irregular, 
false,  or  fraudulent,  that  the  board  shall  be  unable  to  deter- 
mine the  true  vote  for  any  officer  or  member,  they  shall  so 
certify,  and  shall  not  include  such  return  in  their  determi- 
nation and  declaration."  Great  stress  was  placed  by  coun- 
sel, in  the  argument  before  the  Commission,  and  by  Mr. 
Commissioner  Morton,  yesterday,  upon  this  clause ;  as 
though  it  gave  unlimited  discretion  and  power  to  the 
canvassers  to  exclude,  in  their  count,  such  votes  as  they 
might  judge  from  any  cause  to  have  been  illegally  or 
irregularly  cast.  But  it  is  evident  from  the  language 
used  and  its  context,  that  the  clause  never  contemplated  the 
exercise  of  any  such  undefined  and  arbitrary  power  over 
the  returns,  but  only  intended  to  authorize  the  exclusion 
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from  the  count  of  a  return,  whenever  from  evidence,  intrin- 
sic or  extrinsic,  of  its  irregularity,  falsity,  or  fraudulent  char- 
acter, the  canvassers  were  unable  to  determine  the  actual 
vote  cast  for  any  officer.  It  gave  no  authority  to  reject 
the  votes  actually  given,  except  when  the  canvassers  were 
unable  to  ascertain  for  whom  they  were  intended,  much 
less  to  enter  upon  any  judicial  investigation  into  the  legality 
of  the  votes.  In  considering  this  clause  the  supreme  court 
of  the  state,  in  the  case  of  Drew,  already  cited,  held  that 
the  words  true  vote  meant  the  vote  actually  cast  as  distinct 
from  the  legal  vote ;  and  that  this  followed  from  the  clear 
general  duty  of  the  canvassers  to  ascertain  and  certify  the 
"  votes  given  "  for  each  person  for  each  office ;  and  because, 
to  determine  whether  a  vote  cast  was  a  legal  vote  was  beyond  the 
power  of  the  board. 

We  have,  then,  a  decision  of  the  Supreme  Court  of  Florida 
giving  an  authoritative  construction  to  the  act  under  which 
the  electors  for  President  and  Yice-President  were  chosen, 
to  the  effect  that  the  powers  of  the  canvassers  under  the 
act  were  purely  ministerial,  and  that  their  whole  duty  con- 
sisted, whenever  they  were  enabled  to  determine  the  actual 
vote  given  for  any  officer,  in  simply  computing  arithmeti- 
cally the  number  of  votes  cast,  as  shown  by  the  returns, 
and  declaring  the  result  by  a  certificate  of  the  fact  over  their 
signatures.  Whatever  beyond  this  was  done  by  them  was 
in  excess  of  their  authority  and  void.  And  I  hardly  need 
add,  in  this  presence,  that  whatever  was  done  by  them  in  ex- 
cess of  their  authority  was  not  done  in  any  manner  directed 
by  the  legislature  of  the  state. 

The  construction  given  to  a  statute  of  a  state  by  its 
supreme  court  is,  as  we  all  know,  considered  as  part  of  the 
statute  itself,  as  much  so  as  if  embodied  in  its  very  text. 
Such  is  the  language  of  the  Supreme  Court  of  the  United 
States  in  all  its  decisions.  Thus,  in  Leffingwell  vs.  "Warren, 
reported  in  2d  Black,  the  court  said:  "The  construction 
given  to  a  statute  of  a  state  by  the  highest  judicial  tribunal 
of  such  state  is  regarded  as  a  part  of  the  statute  and  is  as 
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binding  upon  the  courts  of  the  United  States  as  the  text." 
And  again,  in  Christy  vs.  Pridgeon,  reported  in  the  4th  of 
Wallace,  the  court  said :  "  The  interpretation  within  the 
jurisdiction  of  one  state  becomes  a  part  of  the  law  of  that 
state,  as  much  so  as  if  incorporated  into  the  body  of  it  by 
the  legislature." 

Having  thus  briefly  stated  the  requirements  of  the  law 
of  Florida,  providing  for  the  appointment  of  electors,  and 
thus  shown  the  manner  of  appointment  directed  by  its 
legislature,  I  will  proceed  to  state  the  course  actually  pur- 
sued by  the  canvassers,  from  which  it  will  appear  whether 
there  was  any  departure  by  them,  and  if  any,  how  great  a 
departure,  from  the  direction  given. 

The  returns  sent  from  the  several  counties  to  the  state 
canvassers  all  disclosed  for  whom  the  votes  were  cast.  It 
is  not  pretended  that  any  of  them  appeared,  or  was  shown 
to  be  either  so  irregular,  false,  or  fraudulent,  that  the  can- 
vassers were  unable  to  determine  the  actual  vote  given  for 
any  officer.  The  pretence  is,  that  some  of  the  votes  re- 
turned were  illegally  or  irregularly  given,  not  that  there  was 
any  doubt  for  whom  they  were  intended.  Under  these  cir- 
cumstances, the  duty  of  the  canvassers,  according  to  the  de- 
cision of  the  supreme  court,  and  according  to  the  express  lan- 
guage of  the  statute,  was  simply  to  add  together  the  votes  and 
declare,  under  their  certificate,  the  result  as  shown  by  the  re- 
turns. In  so  doing  they  would  have  carried  out  the  direction 
of  the  legislature.  Being  added  together,  the  returns  would 
have  shown  that  the  Tilden  electors  were  chosen.  But  the 
canvassers,  instead  of  discharging  the  simple  ministerial  duty 
devolved  upon  them,  undertook  to  exercise  judicial  functions 
and  pass  upon  the  legality  of  votes  cast  at  various  precincts 
in  different  counties,  hearing  evidence  and  counter-evidence 
upon  the  subject,  consisting  partly  of  oral  testimony,  but 
principally  of  ex-parte  affidavits,  and  in  numerous  instances, 
upon  one  pretence  or  another,  throwing  out  votes  given 
for  the  Tilden  electors,  thereby  changing  the  result.  In 

this  way  a  majority  of  the  canvassers  came  to  the  con- 
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elusion  that  the  Hayes  electors  were  chosen.  In  no  other 
way  could  such  a  result  have  heen  reached. 

Now,  it  matters  not,  for  the  purpose  of  my  argument, 
whether,  in  taking  these  proceedings  and  in  exercising  ju- 
dicial functions,  the  canvassers  were  actuated  by  honest  or 
by  corrupt  motives ;  whether  their  conduct  was  the  result 
of  a  mistaken  conception  of  their  powers,  or,  as  is  alleged, 
of  a  conspiracy  to  defraud  the  state  of  her  choice.  In  any 
view  that  may  be  taken,  it  is  clear  that  in  deciding  upon  the 
legality  of  votes  embraced  in  the  returns,  and  in  rejecting 
votes  from  their  count  on  the  ground  of  their  asserted  ille- 
gality or  upon  any  other  ground,  they  exceeded  their  juris- 
diction, and  their  action  in  that  particular  was  without  any 
validity  whatever. 

A  result  declared,  after  the  returns  were  altered  by  the 
elimination  of  votes  embraced  therein,  was  not  a  result 
obtained  in  the  manner  directed  by  the  legislature  of  the 
state.  It  was  not  a  result  which  gave  the  offices  to  those 
who  had  received  the  highest  number  of  votes,  as  required 
by  the  law  of  the  state,  but  to  those  who  had  received  only 
a  minority  of  the  votes.  The  whole  proceeding,  instead  of 
being  in  accordance  with,  was  in  direct  contravention  of 
the  will  of  the  legislature.  Surely  it  would  not  be  pre- 
tended that  if  a  portion  of  the  returns  had  been  feloniously 
abstracted  from  the  office  of  the  secretary  of  state,  a  can- 
vass founded  upon  the  returns  remaining  would  show  an 
appointment  of  electors  in  the  manner  prescribed  by  the 
legislature  of  the  state.  A  felonious  abstraction  and  an 
unauthorized  exclusion  of  votes  are  in  legal  effect  the  same 
thing. 

By  the  act  of  Congress  the  Electoral  Colleges  were  re- 
quired to  meet  on  the  first  Wednesday  in  December,  which 
was  the  sixth  of  the  month.  The  canvassers  commenced 
their  labors  on  the  27th  of  November,  the  returns  from  the 
several  counties  being  at  that  time  all  received,  but  did  not 
complete  the  count  until  the  morning  of  the  day  appointed 
for  the  meeting  of  the  Electoral  College.  Two  of  them 
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then  certified  to  the  election  of  the  Hayes  electors;  and 
the  governor  issued  to  them  a  certificate  of  their  election. 
One  of  the  canvassers,  the  attorney-general,  certified  that 
by  the  authentic  returns  of  the  votes  in  the  several 
counties  on  file  in  the  office  of  the  secretary  of  state, 
and  seen  by  him  as  a  member  of  the  board,  the  Tilden 
electors  were  chosen.  The  two  sets  of  electors  met  on 
the  same  day,  and  at  the  same  time,  and  in  the  same 
building,  and  both  sets  voted,  and  transmitted  their  re- 
spective certificates  of  their  proceedings  in  duplicate  to 
the  President  of  the  Senate  at  Washington,  one  copy  by  a 
special  messenger  and  one  by  mail.  Which  of  these  two 
sets  of  electors  w<t$  duly  appointed  by  the  state  ?  Both 
were  not  thus  appointed.  After  the  statement  I  have 
made  of  the  character  of  the  returns,  and  the  manner  in 
which  they  were  altered,  there  can  be  no  reasonable  doubt 
that  the  Tilden  electors  were  thus  appointed.  They  re- 
ceived a  majority  of  the  votes  cast  as  shown  by  the  returns, 
and  the  law  of  the  state  declares  that  parties  receiving 
the  highest  number  of  votes  for  any  office  shall  be  elected 
to  such  office. 

Mr.  President,  I  have  spoken  of  the  matters  appearing 
by  the  returns,  and  of  the  proceedings  of  the  canvassers,  as 
facts  in  proof  before  us.  I  have  done  so,  because  the  evi- 
dence contained  in  the  documents  transmitted  to  us  with 
the  papers  received  and  opened  by  the  President  of  the 
Senate,  if  we  are  allowed  to  look  into  them,  establishes 
beyond  controversy  the  facts  which  I  have  stated.  Why, 
then,  should  we  not  consider  that  evidence  and  act  upon  it  ? 
We  are  answered  that  the  certificate  of  the  governor  is  the 
only  evidence  which  the  Commission  can  receive  of  the  ap- 
pointment of  the  electors.  The  Constitution  does  not  pre- 
scribe the  evidence  which  shall  be  received  of  the  appoint- 
ment. That  only  provides  for  the  voting  of  the  electors,  and 
the  transmission  by  them  of  a  list  of  the  persons  voted  for,  to 
the  seat  of  government,  directed  to  the  President  of  the  Sen- 
ate. Congress  has,  therefore,  enacted  that  the  governor  shall 
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issue  a  certified  list  of  the  electors  to  them  before  the  time 
fixed  for  their  meeting.  The  language  of  the  act  is  that  "  It 
shall  be  the  duty  of  the  executive  of  each  state  to  cause  three 
lists  of  the  names  of  the  electors  of  such  state  to  be  made 
and  certified,  and  to  be  delivered  to  the  electors  of  such  state 
on  or  before  the  day  on  which  they  are  required  by  the 
previous  section  to  meet," — (Revised  Statutes,  sec.  136.) 

There  is  nothing  in  this  act  which  declares  that  the  cer- 
tificate thus  issued  shall  be  conclusive  of  the  appointment. 
It  does  not  say  that  the  evidence  thus  furnished  is  indispens- 
able, or  that  other  evidence  of  the  appointment  may  not  be 
received.  Its  only  object  was  simply  to  provide  convenient 
evidence  of  the  appointment  for  the  consideration  of  the 
two  Houses  of  Congress  when  called  upon  to  count  the 
votes.  It  was  not  its  purpose  to  control  their  judgment  in 
deciding  between  different  sets  of  papers  purporting  to  con- 
tain the  votes  of  the  state.  A  compliance  with  the  act  is 
not  obligatory  upon  the  executive  of  the  state.  He  is  not 
in  that  respect  subject  to  the  control  of  Congress.  He 
could  not  be  compelled  to  give  the  certificate,  nor  could  he 
be  subject  to  any  punishment  for  refusal  to  act  in  the  mat- 
ter. And  certainly  when  Congress  can  furnish  no  means 
to  control  the  action  of  a  state  officer,  it  cannot  render  his 
action  either  indispensable  or  conclusive  of  the  rights  of  the 
state.  Instances  may  be  readily  imagined  where,  from  ac- 
cident, disability,  or  sickness  of  the  governor,  the  certi- 
fied lists  could  not  be  obtained,  or  be  obtained  and  de- 
livered in  time,  or  if  obtained,  might  be  lost  or  destroyed 
before  delivery.  In  such  cases  would  there  be  no  remedy  ? 
Would  the  state  in  such  cases  lose  its  vote  ?  Surely  no  one 
will  seriously  contend  for  such  a  result.  Suppose,  further, 
that  the  governor,  by  mistake  or  fraud,  should  deliver  cer- 
tified lists  in  favor  of  persons  not  appointed  electors,  for 
instance,  to  persons  who  had  not  received  a  majority  of  the 
votes  cast  for  those  officers,  (the  persons  having  such  majority 
of  votes  being  eligible  to  the  office  under  the  Constitution,) 
would  it  be  pretended  that  the  will  of  the  state  should  be 
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thwarted  through  the  force  of  his  certificate  ?  I  feel  confi- 
dent that  no  lawyer  in  the  country  would  hold  that  the  truth 
could  not  be  shown  in  such  case  against  the  face  of  the  cer- 
tificate ;  and  I  will  never  believe  in  the  possibility  of  this 
Commission  so  holding  until  I  see  its  decision  to  that  effect. 

The  truth  is  a  certificate  is  only  prima  facie  evidence  of 
the  fact  certified.  Indeed,  I  venture  to  assert,  without  fear 
of  successful  contradiction,  that  in  the  absence  of  positive 
law  declaring  its  effect  to  be  otherwise,  a  certificate  of  any 
officer  to  a  fact  is  never  held  conclusive  on  any  question 
between  third  parties ;  it  is  always  open  to  rebuttal.  There 
are,  indeed,  cases  where  a  party  who  has  been  induced  to  act 
upon  the  certificate  of  a  fact  may  insist  that  the  truth  of  the 
certificate  shall  not  be  denied  to  his  injury,  but  those  cases 
proceed  upon  the  doctrine  of  estoppel,  which  has  no  appli- 
cation here.  The  fact  here  to  be  ascertained  is,  who  have 
been  duly  appointed  electors  of  the  State  of  Florida,  not 
who  have  the  certificates  of  appointment.  It  is  the  elec- 
tion and  not  the  certificate  which  gives  the  right  to  the 
office.  The  certificate  being  only  evidence,  can  be  over- 
come by  any  evidence  which  is  in  its  nature  superior.  And 
this  is  equally  true  of  the  certificate  issued  under  the  law  of 
the  state  as  of  the  certificate  issued  under  the  act  of  Con- 
gress. And  it  is  equally  true  of  the  certificate  of  the  board 
of  canvassers.  Those  officers  exercised  mere  ministerial 
functions;  they  possessed  no  judicial  power;  their  deter- 
mination had  none  of  the  characteristics  or  collusiveness 
of  a  judicial  proceeding ;  it  has  been  so  decided  by  the  su- 
preme court  of  the  state.  And  yet,  in  the  opinion  of  the 
distinguished  Commissioner  from  Indiana,  (Senator  Mor- 
ton,) and  some  of  the  other  commissioners  from  the  Senate 
and  House  appear  to  concur  with  him,  the  determination 
of  those  canvassers,  as  expressed  by  their  certificate,  is 
more  sacred  and  binding  than  the  judgment  of  the  highest 
court  of  the  land — incapable  of  successful  attack  on  any 
ground  whatever. 

I  put,  yesterday,    to    these    gentlemen,  this   question  : 
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Supposing  the  canvassers  had  made  a  mistake  in  addi- 
tion in  footing  up  the  returns,  a  mistake  that  changed 
the  result  of  the  election,  and  acting  upon  the  supposed 
correctness  of  the  addition,  they  had  issued  a  certificate 
to  persons  as  electors  who  were  not  in  fact  chosen,  and 
such  persons  had  met  and  voted  for  President  and  Vice- 
President  and  transmitted  the  certificate  of  their  votes  to 
Washington ;  and  afterwards,  before  the  vote  was  counted 
by  th.e  two  Houses  of  Congress,  the  mistake  was  discovered, — 
was  there  no  remedy  ?  The  gentlemen  answered,  that  there 
was  none ;  that  whatever  mistakes  of  the  kind  may  have 
been  committed,  must  be  corrected  before  the  vote  was 
cast  by  the  electors,  or  they  could  not  be  corrected  at  all. 
If  this  be  sound  doctrine,  then  it  follows  that  by  a  clerical 
mistake  in  arithmetical  computation,  a  person  may  be 
placed  in  the  Chief  Magistracy  of  the  nation  against  the 
will  of  the  people,  and  the  two  Houses  of  Congress  are 
powerless  to  prevent  the  wrong. 

But  the  gentlemen  do  not  stop  here.  I  put  the  fur- 
ther question  to  them:  Supposing  the  canvassers  were 
bribed  to  alter  the  returns,  and  thus  change  the  result,  or 
they  had  entered  into  a  conspiracy  to  commit  a  fraud 
of  this  kind,  and  in  pursuance  of  the  bribery  or  conspiracy 
they  did  in  fact  tamper  with  and  alter  the  returns,  and  de- 
clare as  elected  persons  not  chosen  by  the  voters,  and  such 
persons  had  voted  and  transmitted  their  vote  to  the  President 
of  the  Senate,  but  before  the  vote  was  counted  the  fraud  was 
detected  and  exposed, — was  there  no  remedy  ?  The  gentle- 
men answered,  as  before,  that  there  was  none ;  that  what- 
ever fraud  may  have  existed  must  be  proceeded  against  and 
its  success  defeated  before  the  electors  voted ;  that  what- 
ever related  to  their  action  was  then  a  closed  book.  If  this 
be  sound  doctrine,  it  is  the  only  instance  in  the  world  where 
fraud  becomes  enshrined  and  sanctified  behind  a  certificate 
of  its  authors.  It  is  elementary  knowledge  that  fraud  viti- 
ates all  proceedings,  even  the  most  solemn ;  that  no  form 
of  words,  no  amount  of  ceremony,  and  no  solemnity  of  pro- 
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cednre  can  shield  it  from  exposure  and  protect  its  structure 
from  assault  and  destruction.  The  doctrine  asserted  here 
would  not  be  applied  to  uphold  the  pettiest  business  transac- 
tion, and  I  can  never  believe  that  the  Commission  will  give 
to  it  any  greater  weight  in  a  transaction  affecting  the  Chief 
Magistracy  of  the  nation. 

But  the  gentlemen  do  not  stop  here.  I  put  the  fur- 
ther question  to  them:  Supposing  the  canvassers  were 
coerced  by  physical  force,  by  pistols  presented  at  their 
heads,  to  certify  to  the  election  of  persons  not  chosen  by 
the  people,  and  the  persons  thus  declared  elected  cast  the 
vote  of  the  state, — was  there  no  remedy  ? — and  the  answer 
was  the  same  as  that  given  before.  For  any  wrong,  mis- 
take, fraud,  or  coercion  in  the  action  of  the  canvassers,  say 
these  gentlemen,  the  remedy  must  be  applied  before  the 
electors  have  voted.  The  work  of  the  electors  is  done 
when  they  have  acted,  and  there  is  no  power  under  exist- 
ing law  by  which  the  wrong  can  be  subsequently  righted. 

The  canvass  of  the  votes  in  Florida  was  not  completed 
until  the  morning  of  the  day  of  the  meeting  of  the  electoral 
college,  and  within  a  few  hours  afterwards  its  vote  was  cast. 
.  To  have  corrected  any  mistake  or  fraud  during  these  hours, 
by  any  proceeding  known  to  the  law,  would  have  been  im- 
possible. The  position  of  these  gentlemen  is,  therefore,  that 
there  is  no  remedy,  however  great  the  mistake  or  crime  com- 
mitted. If  this  be  sound  doctrine,  if  the  representatives  in 
Congress  of  forty-two  millions  of  people  possess  no  power 
to  protect  the  country  from  the  installation  of  a  Chief 
.v  Magistrate  through  mistake,  fraud,  or  force,  we  are  the  only 
C  "-&&*.  peopTe'in  the  world  held  in  hopeless  bondage  at  the 
mercy  of  political  jugglers  and  tricksters. 

This  doctrine,  which  seems  to  me  to  be  as  unsound  in 
law  as  it  is  shocking  in  morals,  is  supported  upon  the  no- 
tion that  if  we  are  permitted  to  look  behind  the  certificate 
of  the  governor,  and  of  the  canvassing  board  upon  which 
that  certificate  is  founded,  we  shall  open  the  door  to  an  in- 
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vestigation  which  may  not  be  brought  to  a  close  before  the 
4th  of  March.  The  argument  is  that  as  the  new  President  is 
to  be  installed  on  that  day,  and  the  votes  of  the  electoral 
colleges  are  to  be  counted  in  February,  all  inquiry  as  to 
the  truth  of  that  certificate  is  forbidden,  because  it  may  be 
impracticable  to  carry  the  inquiry  to  a  termination  in  time 
for  the  installation.  This  position  was  taken  by  counsel 
before  the  Commission,  and  presented  in  every  possible 
form,  and  was  repeated  yesterday  by  Commissioners  Hoar 
and  Garfield,  and  dwelt  upon  by  them  as  though  it  were 
conclusive  of  the  question.  The  argument  amounts  only 
to  this,  that  the  difficulty  of  exposing  in  time  a  mistake  or 
fraud  of  the  canvassing  board  is  a  sufficient  reason  for  not 
attempting  the  exposure  at  all,  and  for  quietly  submitting 
to  the  consequent  perpetration  of  a  monstrous  wrong. 

It  is  true  that  the  machinery  for  the  election  of  President, 
devised  by  the  framers  of  the  12th  amendment  to  the  Con- 
stitution, contemplates  the  induction  of  the  successful  can- 
didate into  office  on  the  4th  of  March,  and  that  the  office 
shall  not  on  that  day  be  either  vacant  or  disputed.  I  ad- 
mit, therefore,  to  the  fullest  extent  claimed  by  gentlemen, 
that  no  proceedings  can  be  permitted  which  will  post- 
pone the  counting  of  the  votes,  so  as  to  prevent  a  decla- 
ration within  that  period  of  the  person  elected,  or  a  refer- 
ence of  the  election  to  the  House  of  Representatives.  But 
this  limitation  of  time,  so  far  from  being  a  reason  for  sub- 
mitting to  a  mistake  or  to  a  fraud,  is  a  reason  for  immediate 
action  to  correct  the  one  and  expose  the  other.  Whatever 
is  done  to  overthrow  the  prima  facie  evidence  presented  by 
the  certificate  of  the  governor,  must  be  commenced,  carried 
forward,  and  completed,  so  that  the  result  of  the  proceed- 
ing can  be  considered  by  the  two  Houses  of  Congress  when 
the  certificates  are  opened  in  their  presence  and  the  votes  are 
counted.  The  countervailing  evidence  must  be  presented 
in  some  authentic  form,  like  the  judgment  of  a  competent 
tribunal,  or  the  legislative  declaration  of  a  state,  or  the 
finding  of  an  appropriate  committee  approved  by  the  House 
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appointing  it;  and  then  it  will  constitute  a  basis  for  the 
action  of  the  Houses  without  delaying  their  proceedings. 
If,  for  example,  the  certificate  of  the  governor  were  forged, 
or  designated  as  electors  persons  for  whom  no  votes  were 
cast,  the  fact,  if  it  were  desired  to  ask  the  action  of  the 
two  Houses  upon  it  in  counting  the  vote,  should  he  pre- 
sented in  such  a  conclusive  form  as  to  be  the  subject  of 
consideration  as  a  fact  found.  If  an  investigation  is  then 
required  to  establish  the  fact  alleged,  I  admit  that  the 
proceeding  cannot  be  had,  except  by  permission  of  the  tivo 
Houses.,  by  reason  of  the  delay  it  would  occasion.  The  two 
Houses  cannot  be  required  to  stop  the  count  to  take  testi- 
mony and  investigate  the  truth  of  mere  allegations ;  but  if 
the  fact  of  forgery  or  falsity  has  already  been  found  by  com- 
petent authority,  and  the  finding  is  laid  before  the  two 
Houses,  the  finding  would  not  only  be  a  proper  subject  of 
consideration  by  them,  but  it  would  be  their  manifest  duty 
to  act  upon  the  finding,  in  order  that  the  nation  might  not 
be  defrauded  in  its  choice  of  a  Chief  Magistrate. 

In  the  view  which  I  take  of  this  subject  there  would  be  no 
great  delay  in  the  counting  of  the  electoral  votes,  if  Congress 
were  permitted  to  look  behind  the  action  of  the  governor 
or  of  the  canvassing  board  ;  for  the  facts  to  be  brought  to 
the  attention  of  the  two  Houses  would  have  to  be  presented 
in  the  manner  indicated  before  they  could  be  received  and 
acted  upon,  unless  the  two  Houses  should  consent  that  tes- 
timony be  taken  at  the  time.  If  the  fact  alleged  could  be 
readily  established,  without  seriously  delaying  the  count,  it 
is  not  probable  that  testimony  upon  the  subject  would  be 
refused.  For  example,  testimony  would  hardly  be  refused 
as  to  the  ineligibility  of  an  elector,  or  the  constitution  of  a 
canvassing  board,  or  the  condition  of  a  state,  as  under  mili- 
tary rule  at  the  time  of  the  election.  But  where  the  fact  al- 
leged is  one  of  conflicting  evidence,  and  is  not  susceptible  of 
proof  within  reasonable  limits,  then,  I  think,  the  fact  must 
be  presented  properly  authenticated,  as  I  have  stated. 

Evidence  in  this  form,  impeaching  the  correctness  of  the 
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certificate  of  the  governor  and  canvassing  board,  can  be 
furnished  by  the  state  or  by  either  House  of  Congress ;  by 
the  state,  which  is  interested  that  it  shall  not  be  defrauded 
of  its  vote  in  the  election ;  and  by  either  House  of  Congress, 
which  is  interested  that  the  forty-two  millions  of  people 
composing  the  nation  shall  not  be  deprived  of  the  Presi- 
dent of  their  choice. 

In  this  case,  the  State  of  Florida  has  furnished  evidence 
in  an  authentic  form,  and  conclusive  in  its  character,  that 
the  Hayes  electors  were  never  appointed,  and  that  the  cer- 
tificate of  the  governor  and  of  the  canvassing  board  in  that 
respect  is  false,  and  that  the  Tilden  electors  wrere  duly  ap- 
pointed. It  has  furnished  the  declaration  of  its  legislature 
iu  a  statute  affirming  such  to  be  the  fact,  and  it  has  fur- 
nished a  judicial  determination  of  its  courts  to  the  same 
effect. 

Soon  after  the  canvass  of  the  state  board  was  closed, 
and  its  certificate  of  the  result  was  filed,  Mr.  Drew,  who  had 
been  a  candidate  for  the  office  of  governor  at  the  same 
election,  against  Stearns,  the  incumbent,  and  had  been  de- 
clared defeated  by  the  action  of  the  canvassers  in  excluding 
votes  for  him,  instituted  proceedings  by  mandamus  in  the 
supreme  court  of  the  state  to  compel  the  canvassers  to 
count  the  votes  given,  as  shown  by  the  returns.  In  his 
petition  for  the  writ  he  averred  that,  according  to  the  re- 
turns received  at  the  office  of  the  secretary  of  state,  and  on 
file  there,  a  majority  of  the  votes  for  the  office  of  governor 
were  cast  for  him ;  and  charged  against  the  canvassers  the 
same  disregard  of  the  law  of  the  state  which  is  alleged 
against  them  in  the  count  for  the  electors.  Indeed,  their 
action  affected  equally  the  candidates  for  governor  and  for 
electors.  The  canvassers  appeared  to  the  writ,  and  proceed- 
ings were  conducted  to  a  judgment  on  the  merits.  The 
supreme  court  adjudged  that  the  canvassers  had  no  author- 
ity to  exclude  the  votes,  by  which  exclusion  alone  Stearns 
had  been  declared  elected,  and  directed  them  to  restore 
the  votes.  In  obedience  to  this  judgment  they  restored  the 
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excluded  votes,  and  certified  a  majority  for  Drew,  who  went 
into  office  and  has  ever  since  been  the  accepted  governor 
of  the  state.  It  was  the  exclusion  of  the  same  votes  for 
electors  that  enabled  the  canvassers  to  declare  the  Hayes 
electors  chosen.  In  deciding  this  case  the  court  gave  a 
construction  to  the  statute  under  which  the  canvassers  acted, 
and  delivered  the  opinion  from  which  I  have  already  quoted. 
As  soon  as  it  was  known  that  the  canvassers  had  certified 
to  the  election  of  the  Hayes  electors,  the  Tildeu  electors 
filed  an  information  in  the  nature  of  a  quo  warranto  against 
them  in  one  of  the  circuit  courts  of  the  state,  to  determine 
the  validity  of  their  respective  claims  to  the  office  of  elec- 
tors. This  proceeding  was  commenced  upon  the  day  on 
which  the  canvass  was  completed,  and  process  was  served 
on  the  Hayes  electors  before  they  had  cast  their  votes.  The 
circuit  court  had  jurisdiction  of  the  proceeding  by  the  con- 
stitution of  the  state,  the  eighth  section  of  which  provides 
in  terms  that  the  circuit  court  and  the  judges  thereof  shall 
have  power  to  issue  writs  of  quo  ivarmnto.  In  the  informa- 
tion the  Tildeu  electors  alleged  that  they  were  lawfully 
elected  to  the  office  of  electors,  and  that  the  Hayes  electors 
were  not  thus  elected,  but  were  usurpers.  The  Hayes  elec- 
tors appeared  to  the  writ,  and,  first  upon  demurrer,  and 
afterwards  upon  an  investigation  of  the  facts,  their  right  to 
act  as  electors  was  determined.  And  it  was  adjudged  that 
the  Hayes  electors  were  never  appointed,  and  were  never 
entitled  to  assume  and  exercise  the  functions  of  that  office, 
and  were  usurpers ;  but  that  the  Tilden  electors  were  duly 
appointed  at  the  election  on  the  7th  of  November,  and  were 
entitled  on  the  6th  of  December  to  receive  certificates  of 
election,  and  on  that  day  and  ever  since  to  exercise  the 
powers  and  perform  the  duties  of  that  office.  It  matters 
not  that  this  judgment  was  not  reached  until  after  the' 
Hayes  electors  had  voted ;  it  was  an  adjudication  by  a 
competent  court  upon  the  validity  of  their  title  as  electors 
at  the  time  they  assumed  to  cast  the  vote  of  the  state. 
That  judgment  remains  in  full  force ;  the  appeal  from  it 
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neither  suspends  its  operation  nor  affects  its  validity.  It  is 
certainly  entitled  to  great,  if  riot  conclusive,  weight  upon 
the  subject  before  us,  especially  when  considered  in  con- 
nection with  the  action  of  the  legislature  of  the  state. 
That  action  seems  to  me  to  be  conclusive  of  the  case. 
After  the  supreme  court  in  the  Drew  proceeding  had 
given  a  construction  to  the  election  law,  and  decided  that 
the  canvassers  had  disregarded  its  plain  provisions,  exer- 
cised judicial  functions  which  they  never  possessed,  and 
unlawfully  rejected  votes,  the  legislature  took  steps  to  have 
their  count  corrected  with  respect  to  the  electors,  as  it  had 
been  with  respect  to  the  governor.  And  on  the  17th  of 
January  last  it  passed — 

"  An  act  to  provide  for  a  canvass  according  to  the  laws  of  the  State 
of  Florida,  as  interpreted  by  the  supreme  court,  of  the  votes  for  electors 
of  President  and  Vice-President  cast  at  the  election  held  November  7, 
1876." 

This  act  required  that  the  secretary  of  state,  attorney-gen- 
eral, and  the  comptroller  of  public  accounts,  or  any  two  of 
them,  together  with  any  other  member  of  the  cabinet  who 
might  be  designated  by  them,  should  meet  forthwith  at  the 
office  of  the  secretary,  pursuant  to  a  notice  from  him,  and 
form  a  board  of  state  canvassers,  and  proceed  to  canvass  the 
returns  of  election  of  electors  of  President  and  Vice-President 
held  on  the  7th  of  November,  and  determine  and  declare 
who  were  elected  and  appointed  electors  at  that  election,  as 
shown  by  the  returns  on  file.  The  act  directed  the  can- 
vassers to  follow  the  construction  of  the  law  given  by  the 
supreme  court  defining  the  powers  and  duties  of  state  can- 
vassers. It  directed  that  their  certificate  of  the  result  should 
be  recorded  in  the  office  of  the  secretary  of  state,  and  a 
copy  be  published  in  one  or  more  newspapers  printed  at  the 
seat  of  government.  The  canvassers  accordingly  met  and 
made  the  canvass  directed,  and  certified  that  the  Tilden 
electors,  naming  them,  had  received  a  majority  of  the  votes 
and  were  duly  elected. 
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Subsequent  to  this,  and  on  the  26th  of  January,  the  legis- 
lature passed  another  act  in  relation  to  the  Tilden  electors. 
That  act  recited,  among  other  things,  that — 

"  \\ "hereas  the  board  of  state  canvassers  constituted  under  the  act  ap- 
proved February  ^7,  \  KT2,  did  interpret  the  laws  of  this  state  defining  the 
powers  and  duties  of  the  said  board  in  such  manner  as  to  give  them  power 
to  exclude  certain  regular  returns,  and  did  in  fact  under  such  interpreta- 
tion exclude  certain  of  such  regular  returns,  which  said  interpretation 
lias  been  adjudged  by  the  supreme  court  to  be  erroneous  and  illegal ; 

"And  whereas  the  late  governor,  Marcellus  L.  Stearns,  by  reason  of  said 
illegal  action  and  erroneous  and  illegal  canvass  of  the  said  board  of  state 
canvassers,  did  erroneously  cause  to  be  made  and  certified  lists  of  the 
names  of  electors  of  this  state,  containing  the  names  of  said  Charles  H. 
LVaree.  Frederick  C.  Humphries,  William  H.  Holden,  and  Thomas  Long, 
[the  Hayes  electors,]  and  did  deliver  such  lists  to  said  persons,  when 
in  fact  the  said  persons  had  not  received  the  highest  number  of  votes,  and, 
on  a  canvass  conducted  according  to  the  rules  prescribed  and  adjudged  as 
legal  by  the  supreme  court,  were  not  appointed  as  electors  or  entitled  to 
receive  such  lists  from  the  governor,  but  Eobert  Bullock,  Kobert  B.  Hilton, 
Wilkinson  Call,  and  James  E.  W.  Yonge  [the  Tilden  electors]  were 
duly  appointed  electors,  and  were  entitled  to  have  their  names  compose 
the  lists  made  and  certified  by  the  governor,  and  to  have  such  lists  de- 
livered to  them : 

"  Now,  therefore,  the  people  of  the  State  of  Florida,  represented  in  senate  and 
uwiiihly,  do  enact"  &c. 

The  act  then  proceeded  to  declare  that  the  Tilden  electors, 
n  am  ing  them,  were  on  the  7th  of  November  duly  chosen 
and  appointed  by  and  on  behalf  of  the  State  of  Florida  in 
such  manner  as  the  legislature  thereof  had  directed,  and 
were  from  that  day  entitled  to  exercise  all  the  powers  and 
duties  of  the  office  of  electors,  and  had  full  power  and 
authority  on  the  6th  of  December,  1876,  to  vote  as  such 
electors  for  President  and  Vice-President,  and  to  certify 
and  transmit  their  votes  as  provided  by  law.  The  statute 
then  ratified,  confirmed,  and  declared  as  valid,  to  all  in- 
tents and  purposes,  the  acts  of  such  electors.  It  also  au- 
thorized and  directed  the  governor  to  make  and  certify  in 
due  form  and  under  the  seal  of  the  state,  three  lists  of  the 
names  of  the*  electors,  and  to  transmit  the  same,  with  an 
authentic  copy  of  the  act,  to  the  President  of  the  Senate, 
and  declared  that  such  listd  and  certificate  should  be  as 
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valid  and  effectual  to  authenticate  in  behalf  of  the  state  the 
appointment  of  such  electors  by  the  state  as  if  they  had  been 
made  and  delivered  on  or  before  the  6th  of  December, 
1876,  and  had  been  transmitted  immediately  thereafter,  and 
that  the  lists  and  certificates  containing  the  names  of  the 
Hayes  electors  were  illegal  and  void.  The  act  further  au- 
thorized and  directed  the  governor  to  cause  three  other  lists 
of  the  names  of  the  Tilden  electors  to  be  made  and  cer- 
tified and  forthwith  delivered  to  them,  and  required  those 
electors  to  meet  at  the  capitol  of  the  state  and  to  make  and 
sign  three  additional  certificates  of  the  votes  given  by  them 
on  the  6th  of  December,  to  each  of  which  should  be  an- 
nexed one  of  the  lists  of  the  electors  furnished  by  the 
governor,  and  that  one  of  the  certificates  should  be  trans- 
mitted by  messenger,  and  one  by  mail,  to  the  President  of 
the  Senate,  and  the  third  delivered  to  the  judge  of  the  dis- 
trict, as  required  by  law. 

Pursuant  to  this  act  the  governor  of  the  state  made  and 
certified  three  lists  of  the  Tilden  electors  and  delivered  the 
same  to  them,  and  the  said  electors  assembled  and  certified 
that  they  had  met  on  the  6th  day  of  December  at  the  capi- 
tol and  given  their  votes  as  electors  for  President  and  'Vice- 
President  by  distinct  ballots,  the  votes  for  President  beino; 
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for  Mr.  Tilden,  and  the  votes  for  Vice-President  being  for 
Mr.  Hendricks,  and  signed  three  certificates  of  their  action, 
which  were  forwarded  as  required  by  law.  These  certifi- 
cates were  accompanied  by  the  certified  lists  of  the  gov- 
ernor, by  a  certified  copy  of  the  two  acts  of  the  state,  and  by  a 
certified  copy  of  the  returns  on  file  in  the  office  of  the  secre- 
tary of  state,  with  a  tabulated  statement  annexed  showing 
the  result  of  the  votes.  The  third  certificate,  which  is  be- 
fore us,  embraces  all  these  proceedings. 

Here,  then,  we  have  the  highest  possible  evidence  of  the 
action  of  the  State  of  Florida.  The  two  sets  of  electors  both 
conformed  to  every  requirement  of  the  law  in  their  pro- 
ceedings. One  set,  the  Hayes  electors,  have  the  certificate  of 
Gk>v.  Stearns  of  their  election,  based  upon  a  certificate  of 
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the  canvassing  board,  which  in  its  nature  is  mere  prinia 
facie  evidence ;  the  other  set,  the  Tilden  electors,  have  an  ad- 
judication of  a  state  court  of  competent  jurisdiction,  that 
they  alone  were  the  legally  appointed  electors.  They  have 
the  authoritative  declaration  of  the  legislature  of  the  state 
that  they  alone  were  entitled  to  act  as  electors,  and  vote  for 
President  on  the  6th  of  December ;  and  they  have  a  cer- 
tificate of  Gov.  Drew,  based  upon  a  re-canvass  of  the  votes, 
that  they  were  duly  appointed.  And  accompanying  this 
evidence  they  have  a  certified  copy  of  the  returns,  showing 
that  they  received  a  majority  of  the  votes  cast  at  the  election. 

Under  these  circumstances  can  it 'be  possible  that  there  is 
any  serious  question  as  to  which  of  the  two  sets  of  electors 
was  duly  appointed  ?  As  the  legislature  was  alone  authorized 
to  determine  the  manner  in  which  the  electors  should  be 
appointed,  it  could  furnish  in  its  own  way  evidence  of  their 
acts  as  agents  of  the  state,  whatever  may  be  the  power  of 
Congress  for  its  convenience  in  requiring  a  certificate  of 
the  governor.  Were  this  transaction  one  that  involved 
merely  questions  of  property,  instead  of  a  matter  of  great 
public  and  political  interest,  I  do  not. think  there  is  a  lawyer 
on  this  Commission,  who  could  hesitate  a  moment  as  to 
the  conclusive  character  of  the  evidence  in  favor  of  the 
Tilden  electors. 

In  addition  to  this  action  of  the  state  Congress  has  moved 
in  the  matter,  and  very  properly  so ;  for  the  entire  people 
are  interested  in  the  election  of  their  Chief  Magistrate.  No 
other  officer  can  exercise  so  great  an  influence  for  good  or 
for  evil  upon  the  whole  country.  He  is  not  only  the  com- 
mander-in-chief  of  our  army  and  navy,  but  he  is  the  execu- 
tor of  our  laws,  the  organ  of  intercourse  with  foreign 
nations,  the  bestower  of  offices  of  honor  and  trust,  and  is 
charged. with  the  duty  of  maintaining  and  defending  the 
Constitution.  Of  all  the  obligations  resting  upon  the  rep- 
resentatives of  the  people  none  is  greater  than  that  of  seeing 
that  no  one  takes  that  high  office  with  a  defective  and 
tainted  title.  Acting  upon  this  obligation  the  House  of 
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Representatives  early  in  the  session,  when  it  was  rumored 
that  irregular  and  fraudulent  proceedings  had  characterized 
the  election  in  some  of  the  states,  and  in  Florida  among 
others,  appointed  committees  of  investigation  to  ascertain 
the  facts  and  report  who  in  truth  had  been  appointed  elec- 
tors by  those  states.  One  of  those  committees  proceeded 
to  Florida  and  took  there  a  large  amount  of  testimony  on 
the  subject,  which  it  has  returned  to  the  House  with  its 
conclusions  as  to  the  result.  This  committee  has  reported 
that  the  Tilden  electors  were  duly  appointed,  concurring 
in  that  respect  with  the  action  of  the  state  tribunals  and  the 
state  legislature.  Their  report  and  its  conclusions,  if  adopted 
by  the  House,  would  undoubtedly  have  a  controlling  influ- 
ence upon  its  action  in  counting  the  vote  of  the  state  if 
this  Commission  had  not  been  created,  and  for  that  reason 
they  should  be  received,  and  if  not  accepted  as  final,  at 
least  be  considered  by  us.* 

"We  are  invested  with  all  the  powers  of  the  two  Houses 
of  Congress  to  ascertain  and  decide  what  persons  were 
"  duly  appointed  "  electors  of  Florida.  By  the  law  which 

*The  committee  presented  to  the  House  their  report  on  the  31st  of 
January,  in  which  they  declared  that  the  evidence  was  perfectly  conclusive 
that  the  State  of  Florida  had  cast  her  vote  for  the  Tilden  electors,  and  they 
closed  with  recommending  the  passage  of  the  following  resolution : 

Itesolved,  That  at  the  election  held  on  November  7,  A.  D.  1876,  in  the 
State  of  Florida,  Wilkinson  Call,  J.  E.  Yonge,  E.  B.  Hilton,  and  Robert 
Bullock  were  fairly  and  duly  chosen  as  presidential  electors,  and  that 
this  is  shown  by  the  face  of  the  returns  and  fully  substantiated  by  the 
evidence  of  the  actual  votes  cast ;  and  that  the  said  electors  having,  on 
the  first  Wednesday  of  December,  A.  D.  1876,  cast  their  votes  for  Samuel 
J.  Tilden  for  President  and  for  Thomas  A.  Hendricks  for  Vice-President, 
they  are  the  legal  votes  of  the  State  of  Florida  and  must  be  counted  as 
such. 

This  resolution  wras  subsequently  adopted  by  the  House  by  .a  vote  of 
142  yeas  to  82  nays. 

The  sub-committee  on  Privileges  and  Elections  in  the  Senate  also  made 
an  investigation  and  report  on  the  Florida  case,  which  was  adverse  in  its 
conclusions  to  those  of  the  House,  but  the  report  was  never  adopted  by 
the  Senate. 
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has  governed  legislative  bodies  from  their  earliest  existence, 
matters  upon  which  they  may  be  called  to  act  can  be  inves- 
tigated by  committees  appointed  for  that  purpose.  And 
either  House  may  receive  the  testimony  taken  by  its  com- 
mittee and  proceed  upon  that,  or  accept  the  finding  of  its 
committee  as  its  judgment  and  act  upon  that  as  conclusive. 
And  not  until  now  has  it  ever  been  questioned  that  the 
power  of  each  House  to  take  testimony  in  that  way  was  not 
as  extensive  as  the  subjects  upon  which  it  could  act.  One 
of  the  gentlemen  on  this  Commission  (Mr.  Edmunds)  in- 
troduced into  the  Senate  during  the  present  session  reso- 
lutions for  the  appointment  of  committees  to  inquire  into 
the  matters  which  we  are  now  considering,  and  Senators 
Morton  and  Frelinghuysen  voted  for  them.  One  of  the 
resolutions  authorized  the  committeeSto  inquire,  among 
other  things, "  whether  the  appointment  of  electors,  or  those 
claiming  to  be  such,  in  any  of  the  states,  has  been  made 
by  force,  fraud,  or  other  means  otherwise  than  in  conform- 
ity with  the  Constitution  and  laws  of  the  United  States  and 
the  laws  of  the  respective  states ;"  and  in  compliance  with 
the  resolutions  the  committees  have  passed  weeks  in  their 
investigations.  It  certainly  provokes  surprise  and  comment 
to  hear  these  gentlemen  now  deny  that  either  House  of  Con- 
gress has  any  power  to  go  behind  the  certificate  of  the  gov- 
ernor, and  that  of  the  canvassing  board  of  the  state,  and  to 
inquire  into  the  matters  for  which  those  committees  were 
appointed. 

It  is  said  that  the  Hayes  electors  were  de  facto  officers, 
and,  therefore,  that  their  action  is  to  be  deemed  valid  until 
they  were  adjudged  usurpers.  But  they  were  no  more  de 
facto  officers  than  the  Tilden  electors.  Both  sets  of  electors 
acted  at  the  same  time  and  in  the  same  building.  The  doc- 
trine that  the  validity  of  the  acts  of  de  facto  officers  cannot  be 
collaterally  assailed,  and  that  they  are  binding  until  the  officers 
are  ousted,  is  usually  applied  where  there  is  a  continuing 
office,  and  then  only  on  grounds  of  public  policy.  Private  in- 
dividuals are  not  called  upon,  and  in  most  cases  are  not  per- 
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mitted,  to  inquire  into  the  title  of  persons  clothed  with  the 
insignia  of  public  office  and  in  apparent  possession  of  its 
powers  and  functions.  They  are  required,  for  the  due  or- 
der and  peace  of  society,  to  respect  the  acts  of  such  officers, 
and  yield  obedience  to  their  authority,  until  in  some  reg- 
ular mode  provided  by  law  their  title  is  determined  and 
they  are  ousted.  As  a  consequence  of  the  respect  and 
obedience  thus  given,  private  individuals  can  claim,  in  all 
that  concerns  themselves  and  the  public,  for  the  acts  of 
such  officers,  the  same  efficacy  as  though  the  officers  were 
rightfully  clothed  with  authority.  The  doctrine  may  be 
applied  even  to  a  single  act  of  an  officer,  where  the  office 
is  a  continuing  one,  but  it  may  be  doubted  whether  it  is 
applicable  to  the  case  of  a  person  simply  charged  with  the 
performance  of  a  single  act.  In  such  performance  it 
would  seem  that  the  person  could  properly  be  regarded 
only  as  the  official  agent  of  the  state,  and  if,  therefore,  he 
was  without  authority,  his  acts  would  be  void.  If  the 
doctrine  is  ever  applicable  to  such  a  case,  it  cannot  be  ap- 
plied, where  the  act  performed  has  not  accomplished  its  pur- 
pose before  the  want  of  right  in  the  officer  to  do  the  act  in 
question  is  determined.  None  of  the  reasons  upon  which 
the  doctrine  rests,  of  policy,  convenience,  or  protection  to 
private  parties,  has  any  application  to  a  case  of  this  kind. 
It  does  not  seem,  therefore,  to  me  that  there  is  any  force  in 
the  position. 

Nor  is  there  anything  in  the  language  used  in  the  petition 
in  the  quo  warranto  case  which  can  affect  the  status  of  the 
Tilden  electors,  as  is  supposed  by  one  of  the  counsel  on  the 
other  side  (Mr.  Matthews).  Of  the  two  sets  of  electors  each 
claimed  to  be  lawfully  entitled  to  act,  and  for  the  purpose 
of  having  a  judicial  determination  of  the  question  in  contro- 
versy, one  set  brought  the  writ.  Any  allegations  they 
may  have  made  cannot  alter  their  right  or  title ;  that  de- 
pended upon  the  vote  of  the  people,  and  no  consent  or  lan- 
guage of  theirs  could  change  their  position  to  the  state,  or 
to  the  United  States. 
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Mr.  President,  I  desire  that  this  Commission  should  suc- 
ceed and  give  by  its  judgment  peace  to  the  country.  But 
such  a  result  can  only  be  attained  by  disposing  of  the  ques- 
tions submitted  to  us  on  their  merits.  It  cannot  be  attained 
by  a  resort  to  technical  subtleties  and  ingenious  devices  to 
avoid  looking  at  the  evidence.  It  is  our  duty  to  ascertain 
if  possible  the  truth,  and  decide  who  were  in  fact  duly  ap- 
pointed electors  in  Florida,  not  merely  who  had  received 
certificates  of  such  appointment.  That  state  has  spoken 
to  us  through  her  courts,  through  her  legislature,  and 
through  her  executive,  and  has  told  us  in  no  ambiguous 
terms  what  was  her  will  and  whom  she  had  appointed  to 
express  it.  If  we  shut  our  ears  to  her  utterances,  and  clos- 
ing our  eyes  to  the  evidence  decide  this  case  upon  the  mere 
inspection  of  the  certificates  of  the  governor  and  can- 
vassing board,  we  shall  abdicate  our  powers,  defeat  the  de- 
mands of  justice,  and  disappoint  the  just  expectations  of  the 
people.  The  country  may  submit  to  the  result,  but  it  will 
never  cease  to  regard  our  action  as  unjust  in  itself,  and 
as  calculated  to  sap  the  foundations  of  public  morality. 


After  the  Electoral  Commission  had  decided  to  exclude  all  testimony 
respecting  the  vote  of  Florida,  except  that  furnished  by  the  papers  opened 
by  the  President  of  the  Senate,  the  following  memorial  from  the  legisla- 
ture of  the  state  was  presented  to  the  Houses  of  Congress : 

Concurrent  resolution  embodying  a  memorial  to  Congress  relative  to  the 
counting  of  the  electoral  vote. 

Resolved  by  the  Assembly,  (the  Senate  concurring,)  That  Hon.  Charles  "W. 
Jones  be  requested  to  present  the  following  memorial  to  the  Senate  of 
the  United  States,  and  that  Hon.  Jesse  J.  Finley  be  requested  to  present 
the  same  to  the  House  of  Representatives  of  the  United  States : 

The  people  of  the  State  of  Florida,  represented  in  the  senate  and  as- 
sembly, memorializing  the  honorable  Senate  and  House  of  Representa- 
tives of  the  United  States,  respectfully  represent  that  the  final  counting 
of  the  four  electoral  votes  of  Florida  for  Rutherford  B.  Hayes  and  William 
B.  Wheeler,  when  the  said  votes  had  been  actually  and  honestly  cast  for 
Samuel  J.  Tilden  and  Thomas  A.  Hendricks,  is  a  grievance  of  such  mag- 
nitude to  your  memorialists  that  in  their  view  this  appeal  is  not  only 
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fully  warranted,  but  cogently  demanded  by  the  voice  of  duty.  Your 
memorialists  hold  themselves  to  be  justified  in  treating  as  established 
and  unquestionable  the  fact  that  the  said  electoral  votes  were  diverted 
from  their  true  course  and  employed  to  defeat  the  end  which  they  had 
been  set  forth  to  accomplish,  because  the  knowledge  of  this  fact  has  been 
communicated  to  your  honorable  bodies  by  solemn  acts  of  all  depart- 
ments of  the  government  of  Florida.  While  it  is  true  that  the  executive 
branch  of  said  government  had  previously  averred  the  contrary,  it  has 
been  made  known  to  your  honorable  bodies,  and  is  rapidly  becoming 
known  throughout  the  civilized  world,  that  according  to  the  highest 
judicial  authority  of  the  state  that  averment  is  false. 

Your  memorialists  may  be  forced  to  admit  that  there  is  no  remedy  for 
the  specific  wrong  of  which  they  herein  complain,  but  they  implore  the 
early  and  earnest  attention  of  your  honorable  bodies  to  the  vices  or  de- 
fects in  the  Constitution  or  laws  of  the  United  States  by  reason  of  which 
such  a  wrong  became  possible.  If  it  is  true  that  under  the  Federal 
Constitution  an  exigency  may  arise  in  which  one  fraudulent  act  per- 
formed, or  one  mistake  committed  by  a  majority  of  a  canvassing  board, 
must  necessarily  defeat  the  will  of  the  American  people  and  determine 
the  occupancy  of  the  highest  position  open  to  human  ambition,  your 
memoralists  fear  that  the  great  instrument  which  they  have  been  accus- 
tomed to  regard  as  the  unapproachable  masterpiece  of  statesmanship  will 
become  an  object  of  derision  and  scorn. 

Your  memorialists  venture  to  express  the  hope  that  the  wisdom  which 
characterizes  your  honorable  bodies  will  be  speedily  applied  to  the  devis- 
ing of  some  expedient  whereby  it  shall  be  made  certain  that  the  nation 
will  never  again  prove  utterly  impotent  to  protect  itself  against  the  ille- 
gal action  of  a  board  of  canvassers.  And  your  memorialists  will  ever 
pray,  &c. 

Adopted  by  the  assembly,  February  12,  1877. 

Adopted  by  the  senate,  February  13,  1877. 

STATE  OF  FLOEIDA, 

Office  Secretary  of  State,  ss: 

I,  William  D.  Bloxham,  Secretary  of  State,  do  hereby  certify  that  the 
foregoing  is  a  correct  transcript  of  the  original  now  on  file  in  this  office. 
Given  under  my  hand  and  the  great  seal  of  the  State  of  Florida,  at 
Tallahassee,  the  capital,  this  26th  day  of  February,  A.  D.  1877. 
[SEAL.]  W.  D.  BLOXHAM, 

Secretary  of  State. 


No.  49 


In  the  Electoral  Commission,  on  the  27th  day  of  February,  1877,  on 
motion  of  ME.  JUSTICE  STRONG,  it  was — 

Ordered,  That  the  members  of  the  Commission  be  at  liberty  to  reduce 
to  writing  the  remarks  made  by  them  during  the  consultations  of  the 
Commission,  and  cause  them  to  be  published  in  the  printed  proceedings 
on  or  before  the  15th  day  of  March  next. 

The  time  was  subsequently  extended  to  the  close  of  the  month. 


OF 

MR.    JUSTICE    FIELD 

IN 
THE  ELECTORAL  COMMISSION 

ON 

THE    OREOOIST 

On  the  23d  of  February,  1877. 


MR.  PRESIDENT  :  I  have  but  a  few  words  to  say  in  this 
case,  and  they  will  be  said,  not  in  the  expectation  of  affect- 
ing the  judgment  of  any  one  of  the  Commission,  but  in 
order  to  explain  the  reasons  which  will  govern  my  action. 

It  appears  that  Odell,  Watts,  and  Cartwright  received  at 
the  election  in  Oregon,  in  November  last,  a  higher  number 
of  votes  for  electors  of  President  and  Vice-President  than 
the  candidates  against  them.  Odell  and  Cartwright  were 
accordingly  elected  ;  of  that  there  is  no  question.  Watts 
would  also  have  been  elected  had  he  been  at  the  time  eligible 
to  the  office.  He  was  then  and  for  some  time  afterwards  a 
postmaster  at  Lafayette  in  the  state.  The  office  he  held  was 
one  of  trust  and  profit  under  the  United  States  ;  it  imposed 
trusts,  and  was  one  to  which  a  pecuniary  compensation  was 
attached.  He  was,  therefore,  ineligible  to  the  office  of  an 


elector ;  he  was  at  the  time  incapable  of  Being  appointed  to 
that  office.  Such  is  the  language  of  the  Constitution,  which 
declares  that  "No  senator  or  representative,  or  person  hold- 
ing an  office  of  trust  or  profit  under  the  United  States,  shall 
be  appointed  an  elector."  The  prohibition  here  made  is 
unqualified  and  absolute.  All  the  power  of  appointment 
possessed  by  the  state  comes  from  the  Constitution.  The 
office  of  elector  is  created  by  that  instrument.  Her  power 
of  selection  is,  therefore,  necessarily  limited  by  its  terms  ; 
and  from  her  choice  the  class  designated  is  excluded.  The 
object  of  the  exclusion  was  to  prevent  the  use  of  the  patron- 
age of  the  government  to  prolong  the  official  life  of  those 
in  power. 

The  clause  in  question  is  one  that  operates  by  its  own 
force.  Like  the  prohibition  against  passing  an  ex  post  facto 
law,  or  a  bill  of  attainder,  or  a  law  impairing  the  obligation 
of  contracts,  it  executes  itself;  it  requires  no  legislation  to 
carry  it  into  elfect.  As  applied  to  Watts  it  must  be  read 
as  if  his  name  were  inserted  in  the  text,  and  was  as  fol- 
lows :  "  The  State  of  Oregon  shall  appoint,  in  such  manner 
as  the  legislature  thereof  may  direct,  a  number  of  electors 
equal  to  the  whole  number  of  senators  and  representatives, 
to  which  the  state  may  be  entitled  in  the  Congress ;  but 
"Watts  shall  not  be  appointed  one  of  them."  The  power  to 
appoint  him  not  existing  in  the  state,  the  votes  cast  for  him 
availed  nothing;  he  was  incapable  of  receiving  them. 
He  was  not,  therefore,  appointed  the  third  elector. 

The  provision  of  the  Constitution  excluding  from  the 
choice  of  the  state  as  electors  certain  classes  of  officers,  is 
very  different  from  those  provisions  which  create  a  mere 
personal  disqualification  to  hold  particular  offices.  Thus 
the  clause  declaring  that,  "  No  person  shall  be  a  representa- 
tive who  shall  not  have  attained  to  the  age  of  twenty-five 
years,"  and  the  clause  that,  "  No  person  sliall  be  a  senator 
who  shall  not  have  attained  to  the  age  of  thirty  years,"  do 
not  forbid  an  election  of  persons  thus  disqualified;  they 
only  prohibit  them  from  holding  the  office  so  long  as  the 


disqualification  exists.  They  can  take  the  office  whenever 
that  ceases.  But  with  respect  to  electors  the  case  is  differ- 
ent ;  there  is  an  incapacity  on  the  part  of  the  state  to  ap- 
point as  electors  certain  classes  of  officers.  If,  therefore,  at 
the  time  of  the  election  persons  are  within  the  classes  desig- 
nated, their  appointment  is  impossible.  The  Constitution 
prohibits  it,  and  unless  the  prohibition  is  to  be  frittered 
away  .whenever  conflicting  with  the  wishes  of  political  par- 
tisans, it  should  be  enforced  equally  with  the  provision  fix- 
ing the  number  of  electors.  One  clause  of  the  same  section 
cannot  be  disregarded  any  more  than  the  other,  and  surely 
the  appointment  of  a  greater  number  of  electors  than  the 
state  was  entitled  to  have,  would  be  a  vain  proceeding. 

The  ineligibility  of  Watts  was  a  fact  known  to  the  gov- 
ernor. He  had  held  the  office  of  postmaster  for  years,  and 
was  in  its  possession  and  exercise  at  the  time  of  the  election. 
This  was  a  fact  of  public  notoriety,  and  was  not  denied  by 
any  one.  It  was  asserted  by  parties  who  protested  against 
the  issue  of  a  certificate  of  election  to  him ;  and  it  was 
abundantly  proved.  Besides  this,  the  rule  of  law  is  that 
whenever  the  ineligibility  of  a  candidate  arises  from  his 
holding  a  public  office  within  the  state,  the  people  are 
chargeable  with  notice  of  the  fact.  The  governor  is,  of 
course,  bound  by  the  Constitution,  and  whenever  the  per- 
formance of  a  duty  devolved  upon  him  is  affected  by  the 
existence  of  public  offices  under  the  United  States,  he 
may  take  notice  officially  of  such  offices,  and  ascertain 
who  are  their  incumbents.  This  is  doctrine  which  I  had 
not  supposed  open  to  question.  But  I  find  that  I  am 
mistaken  ;  and  I  am  told,  by  some  gentlemen  on  this  Com- 
mission, that  it  was  not  competent  for  the  governor  to 
consider  the  question  of  the  ineligibility  of  the  candidate, 
though  made  known  to  him  in  every  possible  way ;  and 
that  its  determination  involved  the  exercise  of  judicial 
functions,  with  which  he  was  not  invested.  The  general 
position  advanced  by  them  is,  that  the  duty  of  the  governor, 
as  a  commissioning  officer,  is  to  issue  his  certificate  of  elec- 


tion  to  any  one  who  may  obtain,  according  to  the  determi- 
nation of  the  canvassers,  the  highest  number  of  votes,  how- 
ever ineligible  the  person,  and  however  imperative  the 
prohibition  may  be  against  his  taking  the  office. 

To  test  this  doctrine  I  put  this  question  to  these  gentle- 
men :  Supposing  the  law  declared  that  only  white  persons 
should  be  eligible  to  an  office,  and  the  highest  number  of 
votes,  according  to  the  canvassers,  should  be  cast  for  a 
colored  man,  would  the  governor  be  bound  to  issue  a 
commission  to  him?  The  gentlemen  answered  that  he 
would  be  thus  bound ;  that  the  governor  could  not  in 
such  case  decide  the  question  of  the  colored  man's  ineligi- 
bility.  Mr.  Senator  Thurman  put  this  further  question: 
Supposing  the  law  of  the  state  declared  that  only  males 
should  be  elected  to  an  office,  and  the  highest  number 
of  votes  were  cast,  according  to  the  report  of  the  canvassers, 
for  a  female,  would  the  governor  be  bound  to  issue  a  com- 
mission to  her?  The  gentlemen  replied,  as  before,  that 
he  would  be  thus  bound ;  that  the  governor  could  not  de- 
termine the  ineligibility  of  the  party  on  the  ground  of  her 
sex.  There  is  something  refreshing  in  these  days  of  sham 
and  pretence  to  find  men  who  will  thus  accept  the  logic  of 
their  principles  to  whatever  result  they  may  lead. 

A  different  doctrine,  I  think,  prevails  in  this  country. 
Every  department  of  government,  when  called  upon  to 
apply  a  provision  of  the  Constitution,  must,  in  the  first 
instance,  pass  upon  its  construction  and  determine  the 
extent  of  its  obligation.  A  just  man  empowered  to  is- 
sue a  certificate  of  election  will,  it  is  true,  hesitate  to  de- 
cide on  the  question  of  the  ineligibility  of  a  candidate, 
where  there  is  any  serious  doubt  on  the  subject,  and  for 
that  reason  to  refuse  his  certificate.  He  will  in  such  a  case 
leave  the  matter  to  the  determination  of  the  judicial  tribu- 
nals. But  where  there  is  no  doubt  on  the  subject,  and  the 
language  of  the  Constitution  forbidding  the  appointment  is 
clear  and  imperative,  he  cannot,  without  violating  his  oath 
of  office,  disregard  its  mandate. 


The  law  is  laid  down  in  numerous  adjudications  in  con- 
formity with  these  views.  In  the  case  of  the  State  of 
Missouri  on  the  relation  of  Hartley  against  the  governor, 
which  is  cited  by  counsel,  (89  Missouri,  399,)  the  doctrine, 
for  which  I  contend,  is  stated  with  great  clearness  and  pre- 
cision. There  a  mandamus  was  prayed  against  the  gov- 
ernor to  compel  him  to  issue  a  commission  to  the  relator 
as  one  .of  the  justices  of  the  county  court.  The  supreme 
court  refused  the  writ  on  the  ground  that  the  issuing  of  a 
commission  was  the  exercise  of  political  power,  and  not  a 
mere  ministerial  act.  After  reciting  that  by  the  constitu- 
tion the  duty  devolved  upon  the  governor  to  commission  all 
officers  not  otherwise  provided  by  law,  the  court  said  : 

"  The  governor  is  bound  to  see  that  the  laws  are  faithfully  executed, 
and  he  has  taken  an  oath  to  support  the  constitution.  In  the  correct  and 
legitimate  performance  of  his  duty  he  must  inevitably  have  a  discretion 
in  regard  to  granting  commissions  ;  for  should  a  person  be  elected  or  ap- 
pointed who  was  constitutionally  ineligible  to  hold  any  office  of  profit  or 
trust,  would  the  executive  be  bound  to  commission  him  when  his  ineli- 
gibility  was  clearly  and  positively  proven?  If  he  is  denied  the  exercise 
of  any  discretion  in  such  case,  he  is  made  the  violator  of  the  constitution, 
not  its  guardian.  Of  what  avail  then  is  his  oath  of  office  ?  Or,  if  he  has 
positive  and  satisfactory  evidence  that  no  election  has  been  held  in  a 
county,  shall  he  be  required  to  violate  the  law  and  issue  a  commission  to 
a  person  not  elected,  because  a  clerk  has  certified  to  the  election  ?  In 
granting  a  commission  the  governor  may  go  behind  the  certificate  to  de- 
termine whether  an  applicant  is  entitled  to  receive  a  commission  or  not, 
where  the  objection  to  the  right  of  the  applicant  to  receive  it  rests  upon 
the  ground  that  a  constitutional  prohibition  is  interposed." 

In  Gulick  against  New,  also  cited  by  counsel,  (14  Indiana, 
93,)  the  Supreme  Court  of  Indiana  used  language  substan- 
tially to  the  same  effect,  holding  that  the  governor,  who 
was  authorized  to  commission  officers,  might  determine, 
even  against  the  decision  of  a  board  of  canvassers,  whether 
an  applicant  was  entitled  to  receive  a  commission  or  not, 
where  the  objection  to  his  right  to  receive  it  rested  upon 
a  constitutional  prohibition. 

Other  adjudications  might  be  cited,  but  I  believe  these  ex- 
press the  law  as  recognized  generally  throughout  the  country.* 

*  In  the  debate  which  took  place  in  the  Senate  on  the  16th  of  December, 
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The  question  then  arises,  Watts  being  ineligible,  whether 
the  person  receiving  the  next  highest  number  of  votes,  he 
being  eligible,  was  elected.  Governor  Grover  held  that 
such  person  was  elected,  and  issued  a  certificate  of  election  to 
him.  In  his  action  in  this  respect,  he  followed  the  rule 
which  obtains  in  England,  where,  if  the  voters  having  knowl- 
edge of  the  ineligibility  of  a  candidate  persist  in  voting  for 
him,  their  votes  are  considered  as  thrown  away,  and  the 
eligible  candidate  receiving  the  next  highest  number  of 
votes  is  declared  elected.  There  are  numerous  decisions  by 
courts  of  the  highest  character  in  this  country  to  the  same 
effect.  They  have  been  cited  to  us  by  counsel  in  their  elab- 
orate arguments,  and  in  view  of  them  an  honorable  and  con- 
scientious man  might  well  have  acted  as  the  governor  did. 

1876,  on  the  electoral  vote  of  Oregon,  Senator  Thurman  replied  to  some 
remarks  of  Senator  Morton  upon  the  action  of  Governor  Grover,  as  follows : 

"  The  Senator  from  Indiana  says  that  the  question  whether  Watts  was 
eligible  or  not  was  a  judicial  question,  and  that  the  sole  duty  of  the  gov- 
ernor was  a  ministerial  duty,  that  he  had  no  judicial  function  whatever, 
that  it  was  therefore  his  duty  simply  to  certify  to  the  person  wTho  received 
the  highest  number  of  votes.  He  states  that  in  the  most  absolute  manner. 
If  his  statement  be  correct,  then,  if,  instead  of  voting  for  Watts,  the  voters 
who  cast  their  votes  for  him  had  voted  for  Queen  Victoria,  it  would  have 
been  the  duty  of  the  governor  to  issue  a  certificate  of  election  to  Her 
Majesty  the  Queen  that  she  was  chosen  elector  of  President  and  Vice- 
President  for  the  State  of  Oregon.  *  *  *  It  is  very  true  in  Oregon,  as 
in  every  state  in  the  Union  and  in  the  Federal  Government,  that  there  is 
a  department  of  government  which  is  called  the  judiciary,  and  another 
department  called  the  executive,  and  another  the  legislative,  and  the  con- 
stitutions endeavor  to  partition  out  the  great  powers  of  government  be- 
tween these  three  departments ;  but  does  it  follow  from  that  that  no 
power  to  judge  in  any  case  can  be  devolved  either  upon  the  legislative 
department,  or  upon  the  executive  department  of  the  government  or  an 
executive  afficer  ?  We  could  not  get  along  with  the  government  one  day 
on  such  an  idea  as  that.  The  judicial  power  wThich  the  governor  of 
Oregon  cannot  exercise,  which  the  legislature  cannot  exercise,  the  judicial 
power  that  Congress  cannot  exercise,  that  the  President  cannot  exercise, 
is  the  power  of  deciding  litigated  cases  that  arise  in  jurisprudence,  and 
is  a  wholly  different  thing  from  the  exercise  of  that  quasi  judicial  power 
which  executive  officers  are  called  upon  every  day  to  exercise  and  which 
they  must  exercise." 


But  I  do  not  yield  my  assent  to  them ;  they  are  not  in  har- 
mony with  the  spirit  of  our  system  of  elections.  The  theory 
of  our  institutions  is  that  the  majority  must  govern ;  and 
their  will  can  only  be  carried  out  by  giving  the  offices 
to  those  for  whom  they  have  voted.  In  accordance  with 
this  view,  the  weight  of  judicial  opinion  in  this  country 
is,  that  votes  given  for  an  ineligible  candidate  are  merely 
ineffectual  to  elect  him,  and  that  they  are  not  to  be  thrown 
out  as  blanks,  and  the  election  given  to  the  eligible  candi- 
date having  the  next  highest  number  of  votes.  It  is  fairer 
and  more  just  to  thus  limit  the  operation  of  votes  for  an 
ineligible  candidate,  than  to  give  them,  as  said  in  the 
California  case,  "  the  effect  of  disappointing  the  popular 
will  and  electing  to  office  a  man  whose  pretensions  the 
people  had  designed  to  reject." — (Saunders  vs.  Haynes,  13 
Gal.,  154.) 

I  cannot,  therefore,  vote  that  Cronin,  the  candidate 
having  the  next  highest  number  of  votes  to  Watts,  "  was 
duly  appointed  "  an  elector  of  the  state  at  the  election  in 
November.  As  there  was,  in  my  opinion,  a  failure  to 
appoint  a  third  elector,  the  question  arises  whether  a  va- 
cancy was  thus  produced  which  the  other  electors  could  fill  ? 
In  a  general  sense,  an  office  -may  be  said  to  be  vacant 
when  it  is  not  filled,  though  this  condition  arise  from 
non-election,  or  the  death,  resignation,  or  removal  of  an  in- 
cumbent. Cases  have  been  cited  before  us  where  the  term 
vacancy  is  used  in  both  these  senses.  But  the  question  for  us 
to  decide  is  whether  there  was  a  vacancy  within  the  mean- 
ing of  the  legislation  of  Congress.  That  legislation  distin- 
guishes between  cases  of  non-election  and  cases  of  vacancy, 
evidently  treating  the  latter  as  only  occurring  after  the  office 
has  been  once  filled.  I  refer  to  sections  138  and  134  of  the 
Revised  Statutes,  which  are  as  follows : 

Sec.  133.  Each  state  may  by  law  provide  for  the  filling  of  any  vacancies 
which  may  occur  in  its  college  of  electors  when  such  college  meets  to  give 
its  electoral  vote. 

Sec.  134.  Whenever  any  state  has  held  an  election  for  the  purpose  of 
choosing  electors,  and  has  failed  to  make  a  choice  on  the  day  prescribed 
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by  law,  the  electors  may  be  appointed  on  a  subsequent  day  in  such  a  man- 
ner as  the  legislature  of  such  state  may  direct.* 

Under  this  legislation  the  State  of  Oregon  has  provided 
for  filling  vacancies  in  its  electoral  college,  treating,  as  does 
Congress,  a  vacancy  as  arising  only  after  the  office  has  once 
been  filled.  Its  code  of  general  laws  declares  when  vacan- 
cies in  any  office  shall  be  deemed  to  have  occurred,  as 
follows  : 

"  Every  office  shall  become  vacant  on  the  occurring  of  either  of  the  fol- 
lowing events  before  the  expiration  of  the  term  of  such  office : 

"1.  The  death  of  the  incumbent; 

"  2  His  resignation  ; 

"  3.  His  removal ; 

"  4.  His  ceasing  to  be  an  inhabitant  of  the  district,  county,  town,  or  vil- 
lage for  which  he  shall  have  been  elected  or  appointed,  or  within  which 
the  duties  of  his  office  are  required  to  be  discharged ; 

"  5.  His  conviction  of  any  infamous  crime,  or  of  any  offence  involving  a 
violation  of  his  oath ; 

"  6.  His  refusal  or  neglect  to  take  his  oath  of  office,  or  to  give  or  renew 
his  official  bond,  or  to  deposit  such  oath  or  bond  within  the  time  prescribed 
by  law ; 

"  7.  The  decision  of  a  competent  tribunal,  declaring  void  his  election  or 
appointment." — (General  Laws  of  Oregon,  576,  sec.  48.) 

On  the  subject  of  vacancies  in  the  electoral  college  the 
same  code  of  general  laws  provides  that  when  the  electors 
convene — 

"  If  there  shall  be  any  vacancy  in  the  office  of  an  elector,  occasioned  by 
death,  refusal  to  act,  neglect  to  attend,  or  otherwise,  the  electors  present 

*  These  provisions  are  taken  from  the  act  of  January  23,  1845,  which  is 
as  follows : 

"An  Act  to  establish  a  uniform  time  for  holding  elections  for  electors 
of  President  and  Vice-President  of  the  United  States. 

"  SEC.  1.  Be  it  enacted,  &e.,  That  the  electors  of  the  President  and  Vice- 
President  shall  be  appointed  in  each  state  on  the  Tuesday  next  after  the 
first  Monday  in  the  month  of  November  of  the  year  in  which  they  are  to 
be  appointed  :  Provided,  That  each  state  may  by  law  provide  for  the  fill- 
ing of  any  vacancy  or  vacancies  which  may  occur  in  its  college  of  electors, 
when  such  college  meets  to  give  its  electoral  vote  :  And  provided  also, 
When  any  state  shall  have  held  an  election  for  the  purpose  of  choosing 
electors,  and  shall  fail  to  make  a  choice  on  the  day  aforesaid,  then  the 
electors  may  be  appointed  on  a  subsequent  day,  in  such  manner  as  the 
state  shall  by  law  provide. 

"Approved  January  23d,  1845." 
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shall  immediately  proceed  to  fill,  by  viva  voce,  and  plurality  of  votes, 
such  vacancy  in  the  electoral  college." — (General  Laws  of  Oregon,  578, 
sec.  59.) 

It  seems  evident  from  these  provisions  that  there  could  be 
no  vacancy  in  the  office  of  elector  unless  the  office  had  once 
been  filled.  The  events,  upon  the  occurrence  of  which  the 
statute  declares  that  a  vacancy  shall  occur,  in  any  office,  all 
imply  the  existence  of  a  previous  incumbent. 

The  word  "otherwise,"  used  with  respect  to  a  vacancy  in 
the  electoral  college,  does  not  enlarge  the  scope  of  that 
term.  The  code  having  enumerated,  under  one  title,  the 
events  upon  which  a  vacancy  may  arise,  including  death, 
resignation,  and  other  causes,  proceeds  to  declare,  under 
another  title  of  the  same  chapter,  that  when  a  vacancy 
occurs  in  the  office  of  elector  by  death,  refusal  to  act,  or 
otherwise,  meaning  thereby  any  other  cause  which  would 
remove  an  incumbent,  the  electors  present  may  fill  the 
vacancy.  As  here  there  never  had  been  an  incumbent, 
there  could  be  no  vacancy  in  the  sense  of  the  statute  by 
death  or  otherwise. 

The  two  electors,  Odell  and  Cartwright,  undertook  to  ap- 
point Watts  as  the  third  elector  upon  the  assumption  that 
he  had  resigned  the  office,  and  that  a  vacancy  was  thereby 
created.  But  inasmuch  as  he  had  never  been  elected,  he  had 
nothing  to  resign.  The  case  was  not  one  of  a  vacancy,  but 
of  a  failure  to  elect;  and  the  legislature  of  the  state  has 
made  no  provision  for  a  subsequent  election  in  case  of  such 
failure,  as  it  might  have  done  under  the  legislation  of  Con- 
gress. 

For  these  reasons,  Mr.  President,  I  shall  vote  in  this  case, 
as  follows: 

1st.  That,  as  Watts  held,  on  the  day  of  election,  an  office 
of  trust  and  profit  under  the  United  States,  he  was  then  in- 
eligible as  an  elector,  within  the  express  terms  of  the  Con- 
stitution ; 

2d.  That,  as  of  the  three  persons  who  received  the  high- 
est number  of  votes  for  electors  at  the  election  ol  two  of 
2 
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them,  Odell  and  Cartwright,  were  then  eligible,  they  were 
the  only  persons  "  duly  appointed  "  electors  ;  and  there  was 
a  failure  on  the  part  of  the  state  to  appoint  a  third  elector ; 
and — 

3d.  That,  as  the  legislature  has  made  no  provision  for 
the  appointment  of  an  elector  under  the  act  of  Congress, 
where  there  is  a  failure  to  make  a  choice  on  the  day  pre- 
scribed by  law,  the  attempted  election  of  a  third  elector  by 
the  two  persons  chosen,  as  in  case  of  a  vacancy,  was  inope- 
rative and  void. 

I  have  prepared  resolutions  expressive  of  these  views, 
which  I  shall,  in  proper  time,  present  to  the  Commission 
for  its  action. 

Upon  the  question  whether  Watts,  by  his  appointment 
to  fill  a  supposed  vacancy,  or  by  virtue  of  the  election  in 
November,  was  a  de  facto  officer,  whose  act  is  to  be  treated 
as  valid,  I  have  only  a  word  or  two  to  say  : 

1st.  There  could  be  no  filling  of  a  vacancy  if  no  vacancy 
within  the  meaning  of  the  statute  existed.  As,already  said, 
"Watts  could  not  create  such  a  vacancy  by  assuming  to  re- 
sign an  office  which  he  had  never  held.  There  could  be  no 
de  facto  officer  where  there  was  no  office. 

2d.  The  doctrine  that  the  acts  of  officers  de  facto  are  to 
be  held  as  valid,  is  usually  applied  to  cases  where  the  office 
filled  is  a  continuing  one,  like  that  of  a  judgeship  of  a  court, 
or  a  directorship  of  a  corporation,  or  a  commissionership 
of  a  county ;  and  is  properly  applicable  only  to  such  cases ; 
and  to  cases  where  the  functions  of  the  office  consist  in 
supervising  or  recording  the  acts  of  numerous  parties,  like 
an  inspectorship  or  clerkship  of  an  election,  or  a  registership 
of  deeds ;  and  then  is  applied  simply  on  grounds  of  public 
policy,  for  the  protection  of  the  public  and  parties  who  have 
relied  upon  such  acts.  It  is  not  properly  applicable  to  cases 
where  the  entire  function  of  the  office  consists  in  the  per- 
formance of  a  single  act ;  although  there  are  dicta  that  it  has 
been  so  applied.  The  only  instances  mentioned  of  such  ap- 
plication are  those,  where  there  was  a  colorable  appointment 
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of  a  deputy,  or  other  under-officer,  to  do  a  particular  act  for 
his  principal ;  and  the  acts  of  the  subordinate  officers  in  those 
instances  were  sustained  on  other  grounds.  In  the  case  of  a 
continuing  office,  a  single  act  of  the  officer  may  be  upheld,  as 
for  instance  the  order  of  a  judge  de  facto,  though  he  should 
exercise  his  authority  in  no  other  instance.  But  where 
there  is  no  continuing  office,  and  an  isolated  act  is  to 
be  performed,  the  person  undertaking  the  execution  of  the 
act,  as  agent  of  the  state,  must  be  legally  invested  with 
authority,  or  his  action  will  be  void.  All  the  authori- 
ties cited  in  the  argument  of  one  of  the  objectors  (Mr. 
Mitchell)  relate  to  cases  of  the  former  kind,  and  have  no 
application  to  a  case  like  the  one  before  us. 

3d.  If  Watts  can  be  considered  as  having  acted  by  virtue 
of  the  election  in  November,  a  position  which  is  not  claimed 
for  him  in  the  certificate  transmitted  to  the  President  of  the 
Senate,  then  the  doctrine  asserted  is  not  applicable  to  his 
acts,  for  the  further  reason  that  such  application  would 
nullify  an  express  provision  of  the  Constitution.  The  doc- 
trine invoked  is  that  if  a  person,  whose  appointment  is  pro- 
hibited, is  nevertheless  permitted  to  act  upon  a  certificate  of 
election,  the  prohibition  as  to  him  is  abrogated,  and  his  acts 
are  as  valid  as  though  the  prohibition  had  never  existed.  He 
shall  not  be  appointed,  says  the  Constitution ;  but  if  he  is 
appointed,  says  this  doctrine,  that  fact  will  make  no  differ- 
ence; the  prohibition  will  not  impair  the  validity  of  his 
action ;  the  prohibition  is  a  dead  letter. 


No.  50 
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The  State  of  Louisiana,  ex  rel.  John  Elliott, 
Nicholas   Gwynn,  and  Henry  S.  Walker, 
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vs. 


Allen  Jumel,  Auditor  of  the  State  of  Louisi- 
ana ;  E.  A.  Burke,  Treasurer  of  the  State 
of  Louisiana ;  and  the  Board  of  Liquida- 
tion of  the  State  of  Louisiana. 

John  Elliott,  Nicholas  Gwynn,  and  Henry  S. v 

Walker,  Appellants, 

vs. 

Louis  A.  Wiltz,  Governor;  Samuel  D.  Mc- 
Enery,  Lieutenant  Governor;  Robert  N. 
Ogden,  Speaker  of  the  House  of  Represen- 
tatives ;  W.  A.  Strong,  Secretary  of  State ; 
Allen  Jumel,  Auditor;  E.  A.  Burke,  Treas- 
urer ;  and  the  State  National  Bank  of  New 
Orleans,  Fiscal  Agent  of  the  State  of  Lou- 
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In  error  to  the  Circuit 
Court  of  the  United 
States  for  the  Eastern 
District  of  Louisiana. 


Appeal  from  the  Circuit 
Court  of  the  United 
States  for  the  Eastern 
District  of  Louisiana. 


OPINION  OF  THE  COURT  BY  CHIEF  JUSTICE  WAITE,  AND  DISSENTING 
OPINIONS  OF  MR.  JUSTICE  FIELD  AND  MR.  JUSTICE  HARLAN. 


Mr.  Chief  Justice  WAITE  delivered  the  opinion  of  the  Court. 

The  legislature  of  Louisiana,  at  its  session  of  1874,  by  an  act 
known  as  act  !Nb.  3  of  1874,  provided  for  an  issue  of  bonds,  to  be 
designated  as  consolidated  bonds  of  the  state,  for  the  purpose  of 
consolidating  and  reducing  the  floating  and  bonded  debt.  The 
bonds  were  to  be  payable  to  the  bearer  forty  years  from  January 
1, 1874,  and  bear  interest  at  the  rate  of  seven  per  cent,  per  annum, 
payable  on  the  first  day  of  July  and  the  first  day  of  January  in 
each  year.  The  amount  was  not  to  exceed  in  the  aggregate  fifteen 
millions  of  dollars.  The  governor,  lieutenant-governor,  auditor, 
treasurer,  secretary  of  state,  speaker  of  the  house  of  representa- 
tives, and  a  person  to  be  elected  by  these  officers  as  a  fiscal  agent 
of  the  state,  were  created  a  board  of  liquidation,  with  power  to 
issue  the  bonds  and  exchange  them  for  all  valid  outstanding  bonds 
and  certain  valid  warrants  on  the  treasury,  at  the  rate  of  sixty 
cents  in  the  new  bonds  for  one  dollar  of  old  bonds  and  warrants. 


The  bonds  were  to  be  signed  by  the  governor,  auditor,  and  secre- 
tary of  state,  and  the  coupons  by  the  auditor  and  treasurer. 

Sec.  7  of  the  act  was  as  follows: 

"  That  a  tax  of  five  and  a  half  mills  on  the  dollar  of  the  assessed 
value  of  all  real  and  personal  property  in  the  state  is  hereby  an- 
nually levied,  and  shall  be  collected  for  the  purpose  of  paying  the 
interest  and  principal  of  the  consolidated  bonds  herein  authorized, 
and  the  revenue  derived  therefrom  is  hereby  set  apart  and  appro- 
priated to  that  purpose,  and  no  other.  And  that  it  shall  be  deemed 
a  felony  for  the  fiscal  agent  or  any  officer  of  the  state  or  board  of 
liquidators  to  divert  the  said  fund  from  its  legitimate  channel  as 
provided,  and  upon  conviction  the  said  party  shall  be  liable  to 
imprisonment  for  not  more  than  ten  years  nor  less  than  two,  at 
the  discretion  of  the  court.  If  there  shall,  during  any  year,  be  a 
surplus  arising  from  said  tax  after  paying  all  interest  falling  due 
in  that  year,  such  surplus  shall  be  used  for  the  purchase  and  re- 
tirement of  bonds  authorized  by  this  act,  said  purchases  to  be  made 
by  the  said  board  of  liquidation,  from  the  lowest  oilers,  after  due 
notice;  provided,  that  the  total  tax  for  interest  and  all  other  state 
purposes,  except  the  support  of  public  schools,  shall  never  hereafter 
exceed  twelve  and  a  half  mills  on  the  dollar.  The  interest  tax 
aforesaid  shall  be  a  continuing  annual  tax  until  the  said  consoli- 
dated bonds  shall  be  paid  or  redeemed,  principal  and  interest;  and 
the  said  appropriation  shall  be  a  continuing  annual  appropriation 
during  the  same  period,  and  this  levy  and  appropriation  shall 
authorize  and  make  it  the  duty  of  the  auditor  and  treasurer,  and 
the  said  board,  respectively,  to  collect  said  tax  annually,  and  pay 
said  interest  and  redeem  said  bonds  until  the  same  shall  be  fully 
discharged." 

By  other  sections  it  was  provided  that  any  juclge,  tax-collector, 
or  any  other  officer  of  the  state  obstructing  the  execution  of  the 
act,  or  any  part  of  it,  or  failing  to  perform  his  official  duty,  should 
be  deemed  guilty  of  a  misderfieanor,  and  on  conviction  thereof 
punished;  that  each  provision  of  the  act  should  be,  and  was  de- 
clared to  be,  a  contract  between  the  State  of  Louisiana  and  each 
and  every  holder  of  such  consolidated  bonds ;  that  the  tax-collectors 
should  not  pay  over  any  moneys  collected  by  them  to  any  other 
person  than  the  state  treasurer,  and  that  no  court,  or  judge  thereof, 
should  have  power  to  enjoin  the  payment  of  principal  or  interest 
of  any  of  the  bonds,  or  the  collection  of  the  special  tax  therefor. 

Immediately  after  the  passage  of  this  act  the  state  adopted  an 
amendment  to  its  constitution,  as  follows: 

"  The  issue  of  consolidated  bonds  authorized  by  the  general 
assembly  of  the  state,  at  its  regular  session  in  the  year  1874,  is 
hereby  declared  to  create  a  valid  contract  between  the  state  and 
each  and  every  holder  of  said  bonds,  which  the  state  shall  by  no 
means  and  in  no  wise  impair.  The  said  bonds  shall  be  a  valid 
obligation  of  the  state  in  favor  of  any  holder  thereof,  and  no  court 
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shall  enjoin  the  payment  of  the  principal  or  interest  thereof  or  the 
levy  and  collection  of  the  tax  therefor;  to  secure  such  levy,  col- 
lection and  payment,  .the  judicial  power  shall  he  exercised  when 
necessary.  The  tax  required  for  the  payment  of  the  principal  and 
interest  of  said  bonds  shall  be  assessed  and  collected  each  and  every 
year  until  the  bonds  shall  be  paid,  principal  and  interest,  and  the 
proceeds  shall  be  paid  by  the  treasurer  of  the  state  to  the  holders 
of  said  bonds,  as  the  principal  and  interest  of  the  same  shall  fall 
due,  and  no  further  legislation  or  appropriation  shall  be  requisite 
for  the  said  assessment  and  collection,  and  for  such  payment  from 
the  treasury." 

Under  this  authority,  consolidated  bonds  to  the  amount  of  about 
twelve  millions  of  dollars  were  issued.  John  Elliott,  Nicholas 
Gwynn,  and  Henry  S.  Walker  are  the  holders  and  bearers  of  these 
bonds  to  the  amount  of  twenty  thousand  dollars,  and  of  unpaid 
coupons  due  January  1,  1880,  to  the  amount  of  $78,900.  The 
bonds,  in  accordance  with  the  requirements  of  the  act  under  which 
they  were  issued,  are  signed  by  the  governor,  auditor,  and  secre- 
tary of  state,  and  the  coupons  by  the  auditor  and  treasurer. 

On  the  first  day  of  January,  1880,  a  new  constitution  of  Louisi- 
ana went  into  effect.  A  portion  of  that  constitution,  called  the 
"Debt  Ordinance,"  is  in  these  words: 

"  STATE  DEBT. 

"ART.  1.  Be  it  ordained  by  the  people  of  the  State  of  Louisiana,  in 
convention  assembled,  That  the  interest  to  be  paid  on  the  consolidated 
bonds  of  the  State  of  Louisiana  be  and  is  hereby  fixed  at  two  per 
cent,  per  annum  for  five  years  from  the  first  day  of  January,  1880, 
three  per  cent,  per  annum  for  fifteen  years,  and  four  per  cent,  per 
annum  thereafter,  payable  semi-annually;  and  there  shall  be  levied 
an  annual  tax  sufficient  for  the  full  payment  of  said  interest,  not 
exceeding  three  mills,  the  limit  of  all  state  tax  being  hereby  fixed 
at  six  mills;  provided  the  holders  of  consolidated  bonds  may,  at 
their  option,  demand,  in  exchange  for  the  bonds  held  by  them, 
bonds  of  the  denomination  of  five  dollars,  one  hundred  dollars, 
five  hundred  dollars,  one  thousand  dollars,  to  be  issued  at  the  rate 
of  seventy-five  cents  on  the  dollar  of  bonds  held  and  to  be  sur- 
rendered by  such  holders,  the  said  new  issue  to  bear  interest  at  the 
rate  of  four  per  cent,  per  annum,  payable  semi-annually. 

"  ART.  2.  The  holders  of  consolidated  bonds  may  at  any  time 
present  their  bonds  to  the  treasurer  of  the  state,  or  to  an  agent  to 
be  appointed  by  the  governor — one  in  the  city  of  New  York  and 
the  other  in  the  city  of  London — and  the  said  treasurer  or  agent, 
as  the  case  may  be,  shall  indorse  or  stamp  thereon  the  words,  in- 
terest reduced  to  two  per  cent,  per  annum  for  five  years  from 
Januaiy  1,  1880,  three  per  cent,  per  annum  for  fifteen  years,  and 
four  per  cent,  per  annum  thereafter;  provided,  the  holder  or 
holders  of  said  bonds  may  apply  to  the  treasurer  for  an  exchange 
of  bonds,  as  provided  in  the  preceding  article. 


"  ART.  3.  Be  it  farther  ordained,  That  the  coupon  of  said  con- 
solidated bonds  falling  due  the  first  day  of  January,  1880,  be  and 
the  same  is  hereby  remitted,  and  any  interest  taxes  collected  to 
meet  said  coupon  are  hereby  transferred  to  defray  the  expenses  of 
the  state  government." 

Art.  209  of  the  same  constitution  provides  that  "  the  state  tax 
on  all  property  for  all  purposes  whatever,  including  expenses  of 
government,  schools,  levees  and  interest,  shall  not  exceed  in  any 
one  year  six  mills,  on  the  dollar  of  its  assessed  valuation." 

Elliott,  Gwynn,  and  Walker  demanded  of  the  proper  state  officers 
payment  of  their  coupons  which  fell  due  January  1, 1880,  but  such 
payment  was  refused,  the  auditor  and  treasurer  stating  "  that  they 
could  not  comply  with  the  request  made  of  them,  owing  to  the 
prohibition  contained  in  art.  3,  state  debt  ordinance  of  the  consti- 
tution of  the  State  of  Louisiana,  adopted  23d  July,  1879,  and  re- 
cently promulgated." 

All  the  taxes  allowed  by  the  new  constitution  have  been  levied 
for  the  year  1880,  but  no  proceedings  have  been  taken  to  levy  and 
collect  the  five  and  a  half  mill  tax  under  the  act  of  1874.  About 
$300,000  is  in  the  treasury  of  the  state,  collected  under  the  levy 
imposed  by  the  act  of  1874  to  meet  the  coupons  falling  due  Janu- 
ary, 1880,  but  the  treasurer  refuses  to  apply  it  to  the  payment  of 
the  coupons,  and  claims  to  hold  it  only  for  the  purposes  to  which 
it  was  to  be  appropriated  by  the  terms  of  the  new  constitution. 
There  are  also  taxes  levied  for  former  years  under  the  act  of  1874, 
which  remain  uncollected  and  which  are  subject  to  future  collec- 
tion and  payment  into  the  treasury  under  the  operation  of  the 
collection  laws. 

In  this  condition  of  things,  the  appellants,  Elliott,  Gwynn,  and 
Walker,  on  the  16,th  of  January,  1880,  commenced  a  suit  in  equity 
in  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Louisiana,  against  the  several  officers  of  the  state  composing 
the  board  of  liquidation,  and  the  prayer  of  the  bill  is  that  it  may 
be  "  ordered,  adjudged,  and  decreed  "  that  the  act  No.  3,  of  1874, 
"  so  far  as  your  orators'  interests  herein  above  declared  are  con- 
cerned, was  all  the  time  from  its  passage,  has  been,  and,  at  the 
time  of  the  rendition  of  the  decree  herein  prayed  for,  is  a  valid 
and  subsisting  law  of  the  State  of  Louisiana  ;  that  the  act  afore- 
said, the  constitutional  amendment  of  1874,  and  the  several  bonds 
and  coupons  of  interest,  held  and  owned  by  your  orators  as  afore- 
said, separately  and  together,  constituted,  were,  and  are  good, 
valid,  subsisting  and  binding  contracts  between  the  state  aforesaid 
and  the  bearers  and  holders  of  the  consolidated  bonds  and  coupons, 
the  obligation  of  which  contract  cannot  be  lawfully  or  constitu- 
tionally impaired;  and,  that  under  and  by  virtue  of  such  contract, 
your  orators  were  and  are  entitled  to  take  and  enjoy-  all  the  rights, 
privileges,  taxes,  and  moneys,  particularly  set  forth  and  mentioned 
in  act  No.  3, and  the  constitutional  amendment  of  1874,  aforesaid; 


that  so  much  of  the  aforesaid  constitution  of  1879  as  alters,  varies, 
modifies,  or  changes,  or  assumes,  purports,  or  attempts  to  alter,  vary, 
modify,  or  change  the  provisions  of  the  said  act  of  1874,  and  the 
constitutional  amendment  of  that  year,  especially  article  208  of  the 
constitution  of  the  year  1879,  and  that  portion  of  such  constitu- 
tion known  and  distinguished  as  the  ordinance  on  l  state  debt,' 
do  impair  the  obligation  of  the  contract  herein  above  referred  to; 
that  the  said  parts  and  portions  of  such  constitution  are,  therefore, 
violative  of  the  Constitution  of  the  United  States,  and  are  abso- 
lutely null  and  void,  and  without  the  slightest  force  or  effect 
whatever  against  complainants;  and  afford  and  offer  no  authority 
or  warrant  for  the  defendants,  or  any  one  or  more  of  them,  to  make 
such  disposition  or  application  of  any  part  or  portion  of  the  afore- 
said taxes,  and  the  proceeds  thereof,  collected  and  to  be  collected, 
as  to  enable  the  state,  therewith,  to  defray  the  expenses  of  the 
state  government,  or  to  accomplish  any  purpose  or  purposes  other 
than  those  prescribed  in  the  aforesaid  funding  act,  and  constitu- 
tional amendment  of  1874;  that  the  defendants,  and  each  of  them, 
may  be  adjudged  and  decreed  to  replace  and  reinstate  to  the  credit 
of  said  interest  fund  any  moneys  or  funds  that  may  have  been 
diverted  therefrom;  .  .  .  and  that  said  defendants,  and  each 
and  every  one  of  them,  may  be  peremptorily  enjoined  and  re- 
strained from  recognizing  as  valid,  against  your  orators,  art.  208 
of  the  constitution  of  Louisiana,"  and  the  "  debt  ordinance,"  and 
"  from  ignoring  the  funding  act  and  constitutional  amendment 
of  1874,  and  from  doing,  and  causing  to  be  done,  any  act  or  thing 
whatsoever  obstructing,  preventing,  or  impeding,  or  tending,  di- 
rectly or  indirectly,  to  obstruct,  prevent,  or  impede,  in  the  slightest 
degree,  the  prompt,  full  and  complete  execution  and  enforcement 
of  the  act  and  constitutional  amendment  aforesaid;  and,  finalty, 
that  the  said  defendants,  and  each  and  every  one  of  them,  may 
be  enjoined  and  restrained  to  such  other  and  further  extent,  and 
in  such  additional  way  and  manner,  as  the  court  may  deem  right 
and  proper." 

On  the  26th  of  January,  1880,  the  same  parties,  as  relators,  tiled 
a  petition  in  a  state  court  of  Louisiana  against  the  auditor  and 
treasurer  of  state  and  the  several  members  of  the  board  of  liqui- 
dation, being  Louis  A.  "Wiltz,  the  governor,  Samuel  McEnery, 
lieutenant-governor,  Allen  Jumel,  auditor,  Edward  A.  Burke, 
treasurer,  William  A.  Strong,  secretary  of  state,  Robert  N.  Ogden, 
speaker  of  the  house  of  representatives,  and  the  State  National 
Bank  of  New  Orleans,  fiscal  agent,  for  a  mandamus  requiring  them 
"  to  apply  and  pay  to  the  extinguishment  of  the  interest  now  due 
and  payable  upon  the  consolidated  bonds  of  the  State  of  Louisi- 
ana, or  becoming  due  and  payable  upon  said  bonds,  and  to  the 
redemption  and  retirement  of  such  consolidated  bonds,  as  are 
provided  for  and  required  by  the  aforesaid  act  No.  3  of  the  year 
1874,  any  and  all  moneys  and  proceeds  of  the  tax  levied  or  fixed 


by  said  act  now  in  the  hands  or  subject  to  the  control  of  the  said 
defendants,  or  either  one  of  them,  or  which  have  been  in  the  hands or 
subject  to  the  control  of  the  said  defendants,  or  either  one  of  them, 
or  which  may  come  into  their  hands  or  become  subject  to  the 
control  of  either  of  them,  not  already  applied  to  the  payment  of 
interest  upon  the  aforesaid  bonds,  or  to  the  redemption  and  retire- 
ment of  the  bonds  themselves,  as  provided  for  and  required  in 
and  by  said  act  No.  3 ; "  and  that  they  "  may  furthermore  be  com- 
manded and  required  to  proceed,  without  delay,  to  collect  the  tax 
fixed  or  levied  in  and  by  the  aforesaid  act  No.  3  of  the  year  1874, 
in  the  manner  and  to  the  extent  contemplated  by  that  statute,  and 
to  apply  and  pay  all  moneys  realized  from  such  tax  to  the  dis- 
charge of  the  interest  and  redemption  of  the  bonds  issued  under 
and  by  virtue  of  the  aforesaid  funding  act  No.  3  ...  until 
the  principal  and  interest  of  such  bonds  be  fully  extinguished  and 
discharged;  and,  finally,  that  the  said  defendants  may  severally 
be  commanded  and  required  to  enforce  the  act  herein  above  last 
referred  to,  and  particularly  to  carry  out,  perform,  and  discharge 
each  and  every  one  and  all  the  ministerial  acts,  things,  and  duties 
respectively  required  of  them  by  the  aforesaid  act  No.  3,  according 
to  the  full  and  true  intent  and  purport  of  that  act." 

This  suit  was  afterwards  removed  into  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana. 

Upon  final  hearing  the  circuit  court  denied  the  relief  prayed  for 
in  each  of  the  suits,  because,  as  stated  in  the  conclusions  of  law 
which  were  filed  in  connection  with  the  findings  of  fact,  it  ap- 
peared that  the  respondents  were  constitutional  officers  of  the 
state,  and  had  no  relation  to  the  funds  collected,  or  to  be  collected, 
except  as  such  officers;  that  they  were  clothed  with  no  authority 
and  charged  with  no  duty  to  pay  over  or  collect  said  funds  to  or 
in  behalf  of  the  relators  and  complainants,  but,  on  the  contrary, 
by  the  organic  law  of  the  state  under  which  their  offices  were 
created  and  exist,  the  provisions  of  which  constitute  their  sole 
mandate,  are  prohibited  from  so  doing.  For  these  reasons  it  was 
concluded  that  the  state  was  the  party  which,  by  its  action  in  its 
original  capacity  through  the  people,  had  rendered  the  execution 
of  its  contract  with  the  relator  impossible  through  the  instrumen- 
tality of  its  officers  or  functionaries,  and  that  the  question  pre- 
sented was  political  rather  than  judicial,  and  could  not  be  adjudi- 
cated without  calling  the  state  to  the  bar  of  the  court  and  subvert- 
ing its  entire  financial  basis,  no  matter  how  unjustly  adopted  and 
ordained. 

From  a  judgment  and  decree  to  that  effect  a  writ  of  error  and 
appeal  were  taken  to  this  court. 

The  two  suits  may  properly  be  considered  together  here,  as  they 
were  below,  because  they  present  substantially  the  same  questions. 

We  have  no  doubt  it  was  the  intention  of  the  State  of  Louisiana 
to  enter  into  a  formal  contract  with  each  and  every  holder  of 


bonds  issued  under  the  act  of  1874,  to  levy  and  collect  an  annual 
tax  of  five  and  one-half  mills  on  the  dollar  of  the  assessed  value 
of  all  the  real  and  personal  property  in  the  state,  and  to  apply 
the  revenue  derived  therefrom  to  the  payment  of  the  principal 
and  interest  of  the  bonds,  and  to  no  other  purpose.  By  the  obli- 
gation so  entered  into  it  was  also  agreed,  that  the  tax  levied  by 
the  act  and  confirmed  by  the  constitution,  should  be  a  continuing 
annual  tax  until  the  bonds,  principal  and  interest,  were  paid  in  full; 
that  the  appropriation  of  the  revenue-derived  therefrom  should  be 
a  continuing  annual  appropriation,  and  that  no  further  authority 
than  that  contained  in  the  act  should  be  required  to  enable  the 
taxing  officers  to  levy  and  collect  the  tax,  or  the  disbursing  officers 
to  pay  out  the  money  as  collected  in  discharge  of  the  obligation 
of  the  bonds.  Whatever  may  be  ordinarily  the  effect  of  a  promise 
or  a  pledge  of  faith  by  a  state,  the  language  employed  in  this  in- 
stance shows  unmistakably  a  design  to  make  these  promises  and 
these  pledges  so  far  contracts  that  their  obligations  would  be  pro- 
tected by  the  Constitution  of  the  United  States  against  impair- 
ment. 

It  is  equally  manifest  that  the  object  of  the  state  in  adopting 
the  "  Debt  Ordinance  "  in  1879  was  to  stop  the  further  levy  of  the 
promised  tax,  and  to  prevent  the  disbursing  officers  from  using 
the  revenue  from  previous  levies  to  pay  the  interest  falling  due 
in  January.,  1880,  as  well  as  the  principal  and  interest  maturing 
thereafter. 

The  bonds  and  coupons  which  the  parties  to  these  suits  hold 
have  not  been  reduced  to  judgment,  and  there  is  no  way  in  which 
the  state,  in  its  capacity  as  an  organized  political  community,  can 
be  brought  before  any  court  of  the  state,  or  of  the  United  States, 
to  answer  a  suit  in  the  name  of  these  holders  to  obtain  such  a 
judgment.  It  was  expressly  decided  by  the  supreme  court  of  the 
state  in  State  ex  rel.  Hart  vs.  Burke,  33  La.  An.,  498,  that  such  a 
suit  could  not  be  brought  in  the  state  courts,  and  under  the  elev- 
enth amendment  of  the  Constitution  no  state  can  be  sued  in  the 
courts  of  the  United  States  by  a  citizen  of  another  state.  Neither 
was  there  when  the  bonds  were  issued,  nor  is  there  now,  any  stat- 
ute or  judicial  decision  giving  the  bondholders  a  remedy  in  the 
state  courts  or  elsewhere,  either  by  mandamus  or  injunction, 
against  the  state  in  its  political  capacity,  to  compel  it  to  do  what 
it  has  agreed  should  be  done,  but  which  it  refuses  to  do. 

These,  then,  are  suits  by  creditors  at  large,  of  the  class  provided 
for  in  the  act  of  1874,  to  compel  the  officers  of  the  state  by  judi- 
cial process  to  enforce  the  provisions  of  the  act,  when  the  state, 
by  an  amendment  to  its  constitution,  has  undertaken  to  prohibit 
them  from  doing  so,  and  when  the  court,  if  it  requires  an  officer 
to  proceed,  cannot  protect  him  with  a  judgment  to  which  the  state 
is  a  party.  The  persons  sued  are  the  executive  officers  of  the 
state,  and  they  are  proceeded  against  in  their  official  capacity. 
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The  money  in  the  treasury  is  the  property  of  the  state,  and  not 
in  any  legal  sense  the  property  of  the  bond  or  coupon-holders. 
If  lost  or  destroyed,  the  loss  will  fall  alone  on  the  state  or  its 
agents,  and  the  bondholders  will  be  entitled  to  payment  in  full 
from  other  sources.  True  the  money  was  raised  to  pay  this  par- 
ticular class  of  debts,  and  the  agreement  was  it  should  riot  be  used 
for  any  other  purpose,  but  notwithstanding  this,  the  state  has  un- 
dertaken to  appropriate  it  to  defray  the  expenses  of  the  govern- 
ment. In  this  way  the  state  has  violated  its  contract,  and,  if  it 
could  be  sued,  might  perhaps  be  made  to  set  aside  its  wrongful 
appropriation  of  the  money  already  in  hand,  and  raise  more  by 
taxation,  if  necessary. 

That  the  constitution  of  1879  on  its  face  takes  away  the  powder 
of  the  executive  officers  to  comply  with  the  terms  of  the  act  of 
1874  cannot  be  denied.  As  against  everything  but  the  outstand- 
ing bonds  and  coupons,  this  constitution  is  the  fundamental  law  of 
the  state,  and  it  is  only  invalid  so  far  as  it  impairs  the  obligation 
of  the  contract  on  the  faith  of  which  the  bonds  and  coupons  were 
taken  by  their  respective  holders.  The  question,  then,  is  whether 
the  contract  can  be  enforced,  notwithstanding  the  constitution,  by 
coercing  the  agents  and  instrumentalities  of  the  state,  whose  au- 
thority has  been  withdrawn  in  violation  of  the  contract,  without 
having  the  state  itself  in  its  political  capacity  a  party  to  the  pro- 
ceedings. 

The  relief  asked  will  require  the  officers  against  whom  the  pro- 
cess goes  to  act  contrary  to  the  positive  orders  of  the  supreme  po- 
litical power  of  the  state,  whose  creatures  they  are,  and  to  which 
they  are  ultimately  responsible  in  law  for  what  they  do.  They 
must  use  the  public  money  in  the  treasury  and  under  their  official 
control  in  one  way,  when  the  supreme  power  has  directed  them 
to  use  it  in  another,  and  they  must  raise  more  money  by  taxation 
when  the  same  power  has  declared  it  shall  not  be  done. 

The  parties  prosecuting  the  suits  do  not,  in  direct  terms,  ask  for 
the  payment  of  the  bonds  and  coupons  they  hold.  In  fact  this  seems 
to  have  been  purposely  avoided,  for  in  the  suit  for  mandamus  the 
petition  was  amended  before  the  hearing  by  striking  out  all  that 
would  have  the  effect  of  confining  the  command  of  the  writ  to 
such  a  payment,  and  left  the  prayer  for  an  order  requiring  the  use 
of  the  money  raised  under  the  act  of  1874  for  the  redemption  and 
retirement  generally  of  all  the  bonds  and  coupons  of  the  issue. 
In  the  suit  in  equity,  while  it  was  asked  that  the  debt  ordinance 
of  1879  might  be  declared  invalid  as  against  the  complainants, 
payment  of  the  amount  due  was  only  sought  through  the  general 
administration  of  the  finances  in  accordance  with  the  provisions 
of  the  act  of  1874.  In  neither  of  the  suits  was  any  inquiry  to  be 
instituted  in  respect  to  the  particular  bonds  and  coupons  held  by 
the  plaintiffs,  or  any  special  relief  afforded  as  to  them.  All  that 
is  asked  will  enure  as  much  to  the  benefit  of  the  other  holders  of 


similar  obligations  as  to  the  particular  parties  to  these  suits.  So 
that  the  remedy  sought  implies  power  in  the  judiciary  to  compel 
the  state  to  abide  by  and  perform  its  contracts  for  the  payment  of 
mone}^  not  by  rendering  and  enforcing  a  judgment  in  the  ordi- 
nary form  of  judicial  procedure,  but  by  assuming  the  control  of 
the  administration  of  the  fiscal  affairs  of  the  state  to  the  extent 
that  may  be  necessary  to  accomplish  the  end  in  view. 

It  is  insisted,  however,  that  the  money  in  the  treasury  collected 
from  the  tax  levied  for  the  year  1879  constitutes  a  trust  fund  of 
which  the  individual  defendants  are  ex  officio  trustees,  and  that 
they  may  be  enjoined  as  such  trustees  from  diverting  it  from  the 
purposes  to  which  it  was  pledged  under  the  contract.  The  indi- 
vidual defendants  are  the  several  officers  of  the  state,  who,  under 
the  law,  compose  the  board  of  liquidation.  That  board  is,  in  no 
sense,  a  custodian  of  this  fund.  Its  duty  was  to  negotiate  the  ex- 
change of  the  new  bonds  for  the  old  on  the  terms  proposed.  It 
had  nothing  to  do  with  levying  the  tax,  collecting  the  money,  or 
paying  it  out  further  than  by  purchasing  the  bonds  with  any  sur- 
plus there  might  be  from  time  to  time  in  the  treasury  over  what 
was  required  to  meet  the  interest.  The  provision  in  the  law  that 
it  shall  be  the  dut}'  of  the  auditor,  treasurer,  and  the  board,  re- 
spectively, to  collect  the  tax,  pay  the  interest,  and  redeem  the 
bonds,  evidently  means  no  more  than  that  the  auditor  and  treas- 
urer shall  perform  their  respective  duties  under  the  general  laws 
in  the  assessment  and  collection  of  the  tax,  and  shall  pay  in  the 
usual  manner  the  interest  and  principal  of  the  bonds  as  they  re- 
spectively fall  due,  and  that  the  board  shall  purchase  and  retire 
the  bonds  whenever  there  is  a  surplus  that,  under  the  law,  is  to  be 
used  for  that  purpose. 

The  treasurer  of  state  is  the  keeper  of  the  treasury,  and  in  that 
way  is  the  keeper  of  the  money  collected  from  this  tax  just  as  he 
is  the  keeper  of  other  public  moneys.  The  taxes  were  collected 
by  the  tax-collectors  and  paid  over  to  the  state  treasurer,  that  is  to 
say,  into  the  state  treasury,  just  as  other  taxes  were  when  collected. 
The  treasurer  is  no  more  a  trustee  of  these  moneys  than  he  is  of 
all  other  public  moneys.  He  holds  them,  but  only  as  the  agent  of 
the  state.  If  there  is  any  trust  the  state  is  the  trustee,  and  unless 
the  state  can  be  sued  the  trustee  cannot  be  enjoined.  The  officers 
owe  duty  to  the  state  alone  and  have  no  contract  relations  with 
the  bondholders.  They  can  only  act  as  the  state  directs  them  to 
act,  and  hold  as  the  state  allows  them  to  hold.  It  was  never 
agreed  that  their  relations  with  the  bondholders  should  be  any 
other  than  as  officers  of  the  state,  or  that  they  should  have  any 
control  over  this  fund  except  to  keep  it  like  other  funds  in  the 
treasury  and  pay  it  out  according  to  law.  They  can  be  moved 
through  the  state,  but  not  the  state  through  them. 

In  this  connection  there  is  much  that  is  instructive  in  the  case 
of  The  Queen  vs.  Lords  Commissioners  of  the  Treasury,  L.  E., 
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7  Q.  B.,  387.  There  money  had  been  appropriated  by  Parliament 
for  the  payment  of  costs  of  a  particular  character,  and  an  applica- 
tion was  made  for  a  mandamus  to  compel  the  Lords  Commission- 
ers of  the  Treasury  to  pay  certain  bills  which  had  been  properly 
taxed,  but  although  the  court  was  emphatic  in  its  declaration  that 
payment  ought  to  be  made,  the  writ  was  refused  because  the 
Lords  Commissioners  held  "  the  money  as  the  servants  of  the 
CrowTn,  and  no  duty  was  imposed  upon  them  as  between  them  and 
the  persons  to  whom  the  money  was  payable."  Lord  Chief  Jus- 
tice Cockburn,  in  his  opinion,  said  (p.  394):  "  Though  I  quite 
agree  that  according  to  the  appropriation  act  they  (the  Lords 
Commissioners)  were  bound  to  apply  the  money  upon  the  vouch- 
ers being  produced,  and  had  no  authority  to  retax  these  bills,  still 
I  cannot  say  that  there  is  any  duty  which  makes  it  incumbent 
upon  them  to  do  what  I  cannot  hesitate  to  say  they  ought  to  have 
done,  except  as  servants  of  the  Crown ;  because  in  that  character 
they  have  received  the  money,  and  in  no  other."  And  Blackburn, 
J.  (p.  399):  "  It  seems  to  me  that  the  obligation,  such  as  it  is^  is 
upon  her  Majesty,  to  be  discharged  through  her  servants,  and  you 
cannot  proceed  therefor  against  the  servants."  So,  here,  the  obli- 
gation is  all  on  the  state,  to  be  discharged  through  its  servants, 
and  the  money  is  held  by  the  officers  proceeded  against  in  their 
character  as  servants  of  the  state,  and  no  other. 

There  is  nothing  in  any  of  the  cases  in  this  court  that  are  relied 
on  which,  to  our  minds,  authorizes  any  such  relief  as  is  asked.  In 
Osborn  vs.  The  Bank  of  the  United  States,  9  Wheat,,  738,  which 
is  the  leading  case,  and  cited  as  authority  in  all  the  others,  the  ob- 
ject was  to  prevent  money  which  had  been  unlawfully  taken  out 
of  the  bank  by  the  officers  of  the  state  from  getting  into  the  treas- 
ury. The  money  was,  in  legal  eifect,  stopped  while  passing  from 
the  bank  to  the  treasury.  The  controlling  facts  are  thus  stated  by 
Chief  Justice  Marshall  in  the  opinion  (p  868) :  "  But  when  we  re- 
flect that  the  defendants,  Osborn  and  Harper,  are  incontestably 
liable  for  the  full  amount  of  the  money  taken  out  of  the  bank; 
that  the  defendant,  Currie,is  also  responsible  for  the  sum  received 
by  him,  it  having  come  to  his  hands  with  full  knowledge  of  the  un- 
lawful means  by  which  it  was  acquired;  that  the  defendant,  Sulli- 
van, is  also  responsible  for  the  sum  specifically  delivered  to  him, 
with  notice  that  it  was  the  property  of  the  bank,  unless  the  form 
of  having  made  an  entry  on  the  books  of  the  treasury  can  counter- 
vail the  fact,  that  it  was,  in  truth,  kept  untouched,  in  a  trunk,  by 
itself,  as  a  deposit,  to  await  the  event  of  the  pending  suit  respect- 
ing it;  we  may  lay  it  down  as  a  proposition,  safely  to  be  affirmed, 
that  all  the  defendants  in  the  case  were  liable  in  an  action  at  law 
for  the  amount  of  this  decree.  If  the  original  injunction  was 
properly  awarded,  for  the  reasons  stated  in  the  preceding  part  of 
this  opinion,  the  money,  having  reached  the  hands  of  all  those  to 
whom  it  afterwards  came  with  notice  of  that  injunction,  might  be 
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pursued,  so  long  as  it  remained  a  distinct  deposit,  neither  mixed 
with  the  money  of  the  treasury,  nor  put  into  circulation.  .  .  . 
The  money  of  the  bank  had  been  taken,  without  authority,  by 
some  of  the  defendants,,  and  was  detained  by  the  only  person  who 
was  not  an  original  wrongdoer,  in  a  specific  form;  so  that  detinue 
might  have  been  maintained  for  it,  had  it  been  in  the  power  of  the 
bank  to  prove  the  facts  which  are  necessary  to  establish  the  iden- 
tity of  the  property  sued  for."  Under  this  state  of  facts  the  order 
for  its  return  involved  no  question  of  power  to  interfere  with  what 
was  actually  in  the  treasury.  The  officers  stood  in  the  place  of  a 
sheriff  who  had  levied  an  execution  on  goods  and  was  sued  to  test 
his  right  to  keep  them,  and  the  principle  applied  in  the  decision 
is  thus  stated  in  the  head-note  of  the  report:  "A  court  of  equity 
will  interpose  by  injunction  to  prevent  the  transfer  of  a  specific 
thing,  which,  if  transferred,  will  be  irretrievably  lost  to  the  owner, 
such  as  negotiable  stocks  and  securities."  Thus  the  money  seized 
was  kept  out  of  the  treasury,  because  if  it  got  in  it  would  be  irre- 
trievably lost  to  the  bank,  since  the  state  could  not  be  sued  to  re- 
cover it  back.  No  one  pretended  that  if  the  money  had  been  ac- 
tually paid  into  the  treasury,  and  had  become  mixed  with  the  other 
money  there,  it  could  have  been  got  back  from  the  state  by  a  suit 
against  the  officers.  They  would  have  been  individually  liable  for 
the  unlawful  seizure  and  conversion,  but  the  recovery  would  be 
against  them  individually  for  the  wrongs  they  had  personally  done, 
and  could  have  no  effect  on  the  money  which  was  held  by  the 
state.  Certainly  no  one  would  ever  suppose  that  by  a  proceeding 
against  the  officers  alone,  they  could  be  held  as  trustees  for  the 
bank,  and  required  to  set  apart  from  the  moneys  in  the  treasury  an 
amount  equal  to  that  which  had  been  improperly  put  there,  and 
hold  it  for  the  discharge  of  the  liability  which  the  state  incurred 
by  reason  of  the  unlawful  exaction. 

In  Davis  vs.  Gray,  16  "Wall.,  203,  the  receiver  of  a  land-grant 
railroad  obtained  an  injunction  against  the  governor  and  commis- 
sioner of  the  land  office  of  Texas  to  restrain  them  from  in  cumber- 
ing, by  patents  to  others,  lands  which  had  been  contracted  to  the 
railroad  company.  The  legal  title  was  in  the  state,  but  the  equit- 
able title  in  the  company.  The  specific  tracts  of  land  in  dispute 
were,  by  the  contract  which  had  been  made,  segregated  from  the 
public  domain  and  set  apart  for  the  company.  The  case  rests  on 
the  same  principle  it  would  if  patents  had  been  actually  issued  to 
the  company,  and  the  state,  through  its  officers,  was  attempting  to 
place  a  cloud  on  the  title  by  granting  subsequent  patents  to  others. 

In  Board  of  Liquidation  vs.  McComb,  92  U.  S.,  531,  which  arose 
under  the  same  act  of  1874  that  we  are  now  considering,  the  board 
of  liquidation  was  enjoined,  at  the  instance  of  bondholders,  from 
admitting  to  the  privileges  of  the  compromise  proposed  by  the 
state  certain  persons  other  than  those  originally  provided  for  and 
on  different  terms.  And  this  clearly  because  the  board  of  liqui- 
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datiori  was,  by  the  very  terms  of  the  law,  charged  with  the  duty 
of  exchanging  the  bonds  specifically  set  apart  by  the  contract  for 
a  particular  purpose,  and  every  bona  fide  bondholder,  by  accepting 
the  compromise  offered,  became  personally  interested  in  securing 
the  due  administration  of  the  trust  which  had  thus  been  com- 
mitted to  the  board.  In  fact  the  board  held  the  new  issue  of  bonds 
in  trust,  and  every  one  who  gave  up  his  old  obligations  and  ac- 
cepted the  new  in  settlement  became  a  beneficiary  under  the  trust, 
and  might  act  accordingly. 

In  this  case,  however,  there  is  no  such  trust.  As  has  already 
been  said,  the  board  is  charged  with  no  duty  in  respect  to  the 
taxes,  except  in  connection  with  the  purchase  of  bonds  whenever 
there  are  funds  which  can  be  used  in  that  way.  The  auditor  and 
treasurer  are  required  to  audit  and  pay  the  coupons  as  they  are 
presented,  but  that  does  not  make  them  trustees  for  the  bond- 
holders of  the  money  in  the  treasury  out  of  which  the  payment  is 
to  be  made.  They  may  draw  on  the  fund  raised  to  make  the  pay- 
ment, but  that  is  the  extent  of  their  official  control  over  it.  The 
law  has  never  made  it  a  part  of  their  official  duty  to  separate  from 
the  other  moneys  in  the  treasury  that  which  was  realized  from  the 
taxes  in  question,  and  hold  it  in  trust  for  the  bondholders.  The 
state  has  contracted  not  to  use  this  money  in  any  other  way  than 
to  pay  the  debt,  but  as  against  the  state,  the  officers  have  no  right 
to  say  they  will  keep  it  for  that  purpose  only.  It  may  be,  without 
doubt,  easily  ascertained  from  the  accounts  how  much  of  the  money 
on  hand  is  applicable  to  the  payment  of  this  class  of  debts,  but  the 
law  nowhere  requires  the  setting  apart  of  this  fund  any  more  than 
others  from  the  common  stock.  In  the  treasury  all  funds  are 
mingled  together,  and  kept  so  until  called  for  to  meet  specific 
demands. 

In  the  Arlington  case,  decided  at  this  term,  it  was  held  that  the 
officers  of  the  United  States,  holding  in  their  official  capacity  the 
possession  of  lands  to  which  the  United  States  had  no  title,  could 
be  required  to  surrender  their  possession  to  the  rightful  owner 
even  though  the  United  States  were  not  a  party  to  the  judgment 
under  which  the  eviction  was  to  be  had.  Here,  however,  the 
money  in  question  is  lawfully  the  property  of  the  state.  It  is  in 
the  manual  possession  of  an  officer  of  the  state.  The  bondholders 
never  owned  it.  The  most  they  can  claim  is  that  the  state  ought  to 
use  it  to  pay  their  coupons,  but  until  so  used  it  is  in  no  sense  theirs. 

Little  need  be  said  with  special  reference  to  the  suit  for  man- 
damus. In  this  no  trust  is  involved,  but  the  simple  question 
presented  is,  whether  a  single  bondholder,  or  a  committee  of 
bondholders,  can,  by  the  judicial  writ  of  mandamus,  compel  the 
executive  officers  of  the  state  to  perform  generally  their  several 
duties  under  the  law.  The  relators  do  not  occupy  the  position  of 
creditors  of  the  state  demanding  payment  from  an  executive  officer 
charged  with  the  ministerial  duty  of  taking  the  money  from  the 
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public  treasury  and  handing  it  over  to  them,  and,  on  his  refusal, 
seeking  to  compel  him  to  perform  that  specific  duty.  "What  they 
ask  is  that  the  auditor  of  state,  the  treasurer  of  state,  and  the  board 
of  liquidation  may  be  required  to  enforce  the  act  of  1874,  and 
"  carry  out,  perform,  ai?d  discharge  each  and  every  one  of  the 
ministerial  acts,  things,  and  duties  respectively  required  of  them, 
.  .  .  .  according  to  the  full  and  true  intent  and  purport  of  that 
act."  Certainly  no  suit  begun  in  the  circuit  court  for  such  relief 
would  be  entertained,  for  that  court  can  ordinarily  grant  a  writ  of 
mandamus  only  in  aid  of  some  existing  jurisdiction.  Bath  County 
vs.  Ames,  13  Wall.,  247;  Davenport  vs.  Dodge  County,  105  II.  S., 
242.  Our  attention  has  been  called  to  no  case  in  the  state  courts 
of  Louisiana  in  which  such  general  relief  has  been  afforded,  and 
the  jurisdiction  of  the  circuit  court  was,  therefore,  in  no  way  en- 
larged through  the  operation  of  the  removal  acts,  even  if  this  is  a 
case  which  was  properly  removed,  a  question  we  do  not  deem  it 
necessary  now  to  decide.  The  remedy  sought,  in  order  to  be  com- 
plete, would  require  the  court  to  assume  all  the  executive  authority 
of  the  state,  so  far  as  it  related  to  the  enforcement  of  this  law,  and 
to  supervise  the  conduct  of  all  persons  charged  with  any  official 
duty  in  respect  to  the  levy,  collection,  and  disbursement  of  the 
tax  in  question  until  the  bonds,  principal  and  interest,  were  paid 
in  full,  and  that,  too,  in  a  proceeding  to  which  the  state,  as  a  state, 
was  not  and  could  not  be  made  a  party.  It  needs  no  argument  to 
show  that  the  political  power  cannot  be  thus  ousted  of  its  jurisdic- 
tion and  the  judiciary  set  in  its  place.  When  a  state  submits 
itself,  without  reservation,  to  the  jurisdiction  of  a  court  in  a  par- 
ticular case,  that  jurisdiction  may  be  used  to  give  full  effect  to 
what  the  state  has  by  its  act  of  submission  allowed  to  be  done,  and 
if  the  law  permits  coercion  of  the  public  officers  to  enforce  any 
judgment  that  may  be  rendered,  then  such  coercion  may  be  em- 
ployed for  that  purpose.  But  this  is  very  far  from  authorizing 
the  courts,  when  a  state  cannot  be  sued,  to  set  up  its  jurisdiction 
over  the  officers  in  charge  of  the  public  moneys,  so  as  to  control 
them  as  against  the  political  power  in  their  administration  of  the 
finances  of  the  state.  In  our  opinion,  to  grant  the  relief  asked  for 
in  either  of  these  cases  would  be  to  exercise  such  a  power. 

The  decree  in  the  suit  in  equity  and  the  judgment  in  that  for 
mandamus  are  affirmed. 


Mr.  Justice  FIELD  dissenting. 

I  am  not  able  to  concur  in  the  judgment  in  these  cases,  and  I 
will  briefly  state  my  reasons. 

I  admit  that  the  rule  of  the  common  law  that  the  sovereign  can- 
not be  held  amenable  to  process  in  his  own  courts  without  his  con- 
sent, is  applied  in  this  country  to  the  state,  under  which  designa- 
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tion  are  included  the  people  within  its  territorial  limits,  in  whom 
resides  whatever  sovereignty  the  state  possesses.  But  they  act 
and  speak  in  this  country,  at  least  in  times  of  peace,  only  through 
the  Constitution  and  laws.  For  their  will  we  must  look  to  these 
manifestations  of  it.  If  in  that  way  they  consent  to  suits,  either 
directly  against  themselves  by  name  or  against  any  of  their  au- 
thorized agents,  there  can  be  no  reasons  of  policy  or  of  law  against 
issuing  process  in  proper  cases  to  bring  them  or  their  agents  be- 
fore the  court.  And  if  in  that  way,  that  is,  by  their  constitution 
or  laws,  they  direct  their  officers  to  do  or  omit  certain  things,  in 
the  doing  or  omission  of  which  individuals  are  interested,  and 
they  provide  appropriate  remedies  to  compel  or  enjoin  the  per- 
formance of  those  things,  there  can  be  no  reason  why  such  rem- 
edies should  not  be  resorted  to  when  private  rights  are  involved. 

And  such  is  the  case  with  respect  to  the  subjects  of  the  present 
suits.  The  State  of  Louisiana  entered  into  certain  engagements 
with  her  creditors;  she  embodied  them  in  the  most  solemn  form 
in  a  statute  and  in  her  organic  law;  she  provided  for  the  levying 
of  a  tax  to  pay  those  creditors;  she  prescribed  certain  duties  for 
designated  officers  to  perform  in  its  collection  and  disbursement; 
she  made  it  a  felony  for  those  officers  to  divert  the  fund  thus 
raised  to  other  purposes;  she  declared  that  no  further  legislation 
should  be  necessary  for  the  collection  of  the  tax  or  the  appropria- 
tion of  the  proceeds,  and  that  for  the  collection  and  payment  of 
the  tax  the  judicial  power  of  the  state  should  be  exercised  when 
necessary.  The  plaintiffs  in  these  suits  seek  the  enforcement  of 
these  engagements;  and  they  are  resisted  merely  because  the  en- 
gagements are  repudiated  by  the  state;  and  this  court  holds  that 
it  has  no  power  to  stay  the  repudiation. 

That  the  character  and  object  of  these  suits  may  more  clearly 
appear  I  will  briefly  give  the  history  of  the  action  of  the  state. 
Prior  to  1874  Louisiana  had  contracted  an  indebtedness  amount- 
ing to  about  eighteen  millions  of  dollars.  She  asserted  that  a 
large  portion  of  it  had  been  fraudulently  contracted;  while  the 
holders  contended  that  their  claims  were  valid  and  that  she  was 
legally  and  equitably  bound  therefor.  Under  these  circum- 
stances, and  with  a  view  to  determine  the  conflicting  claims  of 
the  parties,  and  to  liquidate  and  settle  her  indebtedness,  she 
proposed  to  issue  new  bonds  for  sixty  per  cent,  of  the  alleged 
indebtedness,  upon  the  surrender  of  the  claims;  and  to  induce 
the  surrender  offered  to  make  various  enactments  to  secure  the 
principal  and  interest  of  the  new  bonds.  In  1874  she  passed 
an  act,  known  as  act  IS~o.  3  of  the  laws  of  that  year,  entitled: 
"An  act  to  provide  for  funding  obligations  of  the  state  by  ex- 
change for  bonds;  to  provide  for  principal  and  interest  of  said 
bonds;  to  establish  a  board  of  liquidation;  to  authorize  certain 
judicial  proceedings  against  it;  to  define  and  punish  violations  of 
this  act;  to  prohibit  certain  officers  diverting  funds,  except  as  pro- 
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vided  by  law,  and  to  punish  violations  therefor;  to  levy  a  contin- 
uing tax  and  provide  a  continuing  appropriation  for  said  bonds; 
to  make  a  contract  between  the  state  and  holders  of  said  bonds; 
to  prohibit  injunctions  in  certain  cases;  to  limit  the  indebtedness 
of  the  state  and  to  limit  state  taxes;  to  annul  certain  grants  of 
state  aid;  to  prohibit  the  modification,  novation,  or  extension  of 
any  contract  heretofore  made  for  state  aid;  to  provide  for  the  re- 
ceipt of  certain  warrants  for  certain  taxes;  and  to  repeal  all  con- 
flicting laws." 

By  this  act  the  governor,  lieutenant-governor,  auditor,  treasurer, 
secretary  of  state,  and  speaker  of  the  house  of  representatives,  and 
a  seventh  person  to  be  selected  by  them,  called  a  fiscal  agent,  were 
constituted  a  board  of  liquidation,  and  were  authorized  to  issue 
bonds  of  the  state,  to  be  called  consolidation  bonds,  payable  in 
forty  years,  with  interest  at  seven  per  cent.,  and  to  exchange  them 
for  valid  outstanding  bonds  and  auditor's  warrants  at  the  rate  of 
sixty  cents  on  the  dollar.  The  interest  was  to  be  payable  semi- 
annually,  on  the  first  of  January  and  July  of  each  year;  and  for 
it  coupons  were  to  be  annexed  to  the  bonds. 

The  act  levied  an  annual  tax  of  five  and  a  half  mills  on  the  dol- 
lar of  the  assessed  value  of  all  real  and  personal  property  in  the 
state,  and  declared  that  it  should  be  collected  for  the  purpose  of 
paying  the  principal  and  interest  of  the  consolidated  bonds,  and 
that  the  revenue  derived  therefrom  was  thereby  "  set  apart  and 
appropriated  to  that  purpose,  and  no  other,"  and  that  it  should  be 
a  felony  for  the  fiscal  agent  or  any  officer  of  the  state  or  of  the 
board  of  liquidation  to  divert  the  fund  from  its  legitimate  channel. 
It  also  declared  that  this  tax,  which  is  called  an  interest  tax,  "  shall 
be  a  continuing  annual  tax  until  the  said  consolidated  bonds  shall  be 
paid  or  redeemed,  principal  and  interest;  and  the  said  appropriation 
shall  be  a  continuing  annual  appropriation  during  the  same  period,  and 
this  levy  and  appropriation  shall  authorize  and  make  it  the  duty  of  the 
auditor  and  treasurer,  and  the  said  board  respectively,  to  collect  said  tax 
annually,  and  pay  said  interest  and  redeem,  the  said  bonds  until  the  same 
shall  be  folly  discharged" 

One  section  also  provided  "  that  any  judge,  tax-collector,  or  any 
officer  of  the  state  obstructing  the  execution  of  this  act,  or  any 
part  of  it,  or  failing  to  perform  his  official  duty  thereunder,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  imprisonment  not  exceeding  five  years  and 
by  fine  not  exceeding  two  thousand  dollars,  at  the  discretion  of 
the  court." 

Another  section  enacted  that  each  provision  of  the  act  should  be, 
and  it  was  declared  to  be,  "  a  contract  between  the  State  of  Louisi- 
ana and  each  and  every  holder  of  the  bonds"  issued  under  the  act. 

But,  as  though  this  act  was  not  of  itself  a  sufficient  assurance  of 
the  unalterable  purpose  of  the  state  to  fulfil  the  promise  it  con- 
tained, an  amendment  to  her  constitution  was  proposed  and 
adopted,  of  which  the  following  is  the  first  section: 
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"  The  issue  of  consolidated  bonds,  authorized  by  the  general 
assembly  of  the  state,  at  its  regular  session  in  the  year  1874,  is 
hereby  declared  to  create  a  valid  contract  between  the  state  and  each 
and  every  holder  of  said  bonds,  which  the  state  shall  by  no  means  and 
in  no  ivise  impair.  The  said  bonds  shall  be  a  valid  obligation  of 
the  state  in  favor  of  any  holder  thereof,  and  no  court  shall  enjoin 
the  payment  of  the  principal  or  interest  thereof,  or  the  levy  and 
collection  of  the  tax  therefor;  to  secure  such  levy,  collection,  and 
payment,  the  judicial  power  shall  be  exercised  when  necessary. 
The  tax  required  for  the  payment  of  the  principal  and  interest  of 
said  bonds  shall  be  assessed  and  collected  each  and  every  year, 
until  the  bonds  shall  be  paid,  principal  and  interest,  and  the  pro- 
ceeds shall  be  paid  by  the  treasurer  of  the  state  to  the  holders  of 
said  bonds,  as  the  principal  and  interest  of  the  same  shall  fall  due, 
and  no  farther  legislation  or  appropriation  shall  be  requisite  for  the  said 
assessment  and  collection,  and  for  such  payment  from  the  treasury." 

It  would  puzzle  the  wit  of  man  to  find  anywhere  in  the  legisla- 
tion of  the  world  a  more  perfect  assurance  of  the  fixed  purpose 
of  a  state  to  keep  faith  with  her  creditors,  or  of  a  pledge  of  a 
portion  of  her  revenues  for  their  payment,  or  of  the  submission 
of  her  officers  to  the  compulsory  process  of  the  judicial  tri- 
bunals, if  necessary,  to  carry  out  her  engagements.  With  the 
knowledge  that  the  federal  Constitution  ordains  "  that  no  state 
shall  pass  any  law  impairing  the  obligations  of  contracts,"  Louisi- 
ana proclaims  that  each  provision  of  the  act  shall  be  and  is  thereby 
declared  to  be  a  contract  between  her  and  each  and  every  holder 
of  the  bonds  issued  under  the  act.  And  the  constitutional  amend- 
ment reiterates  substantially  the  same  thing  by  declaring  that  the 
issue  of  the  consolidated  bonds  created  a  valid  contract  between 
the  state  and  each  and  every  holder  of  said  bonds, "  which  the  state 
shall  by  no  means  and  in  no  wise  impair." 

Under  this  act  and  the  constitutional  amendment  obligations  of 
the  state  amounting  to  over  twelve  millions  of  dollars  were  sur- 
rendered, and  bonds  taken  for  sixty  per  cent,  of  their  amount, 
which  are  held  all  over  the  country.  The  complainants  in  the 
injunction  suit,  and  the  petitioners  for  the  mandamus,  hold  for 
themselves  and  others,  whom  they  represent,  $900,000  of  the 
bonds.  The  interest  on  them  has  not  been  paid,  and  yet  a 
portion  of  the  tax  levied  to  meet  such  interest  has  been  col- 
lected and  is  now  in  the  hands  of  the  treasurer  of  the  state, 
one  of  the  board  of  liquidation.  The  amount  is  admitted  to 
be  about  $300,000,  and  as  collections  were  being  made  when  this 
admission  was  given  there  is  now  probably  a  much  larger  amount 
in  his  hands,  "in  both  suits  it  is  alleged  that  the  treasurer  and 
other  officers  of  the  state  intend  to  use  the  funds,  thus  collected 
for  other  purposes  than  the  payment  of  the  interest.  In  one  of 
them  an  injunction  is  asked  against  such  a  perversion  of  the  funds. 
In  the  other  a  mandamus  is  asked  to  compel  the  application  of  the 
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funds  to  the  payment  of  the  interest,  and  also  the  collection  of 
the  taxes  authorized  by  the  act  of  1874,  and  the  constitutional 
amendment  of  that  year,  to  meet  further  interest  as  it  shall  become 
due. 

Why  should  not  both  of  these  prayers  be  granted  ? 

The  only  answer  offered  is,  that  in  1879  Louisiana  adopted  a 
new  constitution  which  reduced  the  interest  on  the  consolidated 
bonds  to  two  per  cent,  per  annum  for  five  years,  to  three  per  cent, 
for  fifteen  years  afterwards,  and  to  four  per  cent,  thereafter,  with  a 
proviso  that  the  holders  of  the  bonds  might  take  new  bonds  for 
seventy-five  per  cent,  on  the  dollar  drawing  four  per  cent,  interest. 

The  new  constitution  also  directed  that  the  coupon  of  the  con- 
solidated bonds  falling  due  January  1st,  1880,  should  be  remitted, 
and  that  the  interest  taxes  collected  for  its  payment  should  be 
transferred  to  defray  the  expenses  of  the  state  government.  The 
change  in  the  rate  of  interest  and  the  remission  of  the  coupon 
falling  due  January  1st,  1880,  were  made  without  the  consent  of 
the  bondholders,  or  any  consultation  with  them.  Of  course  the 
new  constitution,  in  these  provisions,  is  a  repudiation  of  the  en- 
gagements of  the  act  of  1874  and  of  the  constitutional  amendment 
of  that  year,  and  is  a  direct  violation  of  the  inhibition  of  the 
federal  Constitution  against  the  impairment  of  the  obligation  of 
contracts. 

Is  this  inhibition  against  the  repudiation  by  the  state  of  her 
engagements  of  any  efficacy?  The  majority  of  the  court  answer 
No.  I  answer,  adhering  to  the  doctrines  taught  by  a  long  line  of 
illustrious  judges  preceding  me,  "Yes,  it  is;"  and  though  now  de- 
nied, I  feel  confident  that  at  no  distant  day  its  power  will  be  re- 
asserted and  maintained.  In  that  faith  I  dissent  from  the  judg- 
ment of  my  associates,  and  I  shall  continue  to  do  so  on  all  proper 
occasions,  until  the  prohibition  inserted  in  the  Constitution  as  a 
barrier  against  the  agrarian  and  despoiling  spirit,  which  both 
precedes  and  follows  a  breach  of  public  faith,  is  restored  to  its 
original  vigor. 

The  question  whether  the  court  will  restrain  the  diversion  of 
the  funds  in  the  hands  of  the  treasurer,  a  member  of  the  board  of 
liquidation,  is  to  be  considered  precisely  as  though  the  new  con- 
stitution had  never  been  adopted.  The  inhibition  of  the  federal 
Constitution  is  upon  the  state  and  not  merely  upon  her  legislature. 
All  the  authority  which  her  people  can  confer,  whether  by  consti- 
tutional enactment  or  legislative  provision,  is  subject  to  the  in- 
hibition. Her  people  are  at  all  times  under  the  Constitution  of 
the  United  States,  subject  to  its  restrictions  as  they  are  entitled  to 
its  privileges.  They  cannot  lawfully  insert  in  any  constitution  or 
organic  law,  provisions  contravening  that  instrument.  They  can- 
not authorize  their  legislature  to  pass  a  bill  of  attainder,  or  an  ex- 
post  facto  law,  or  a  law  impairing  the  obligation  of  contracts,  nor 
can  they  embody  in  their  constitution  clauses  amounting  to  or  ope- 
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rating  as  such  enactments.  Any  such  authority  or  clauses  would 
be  treated  as  nugatory  and  futile  by  all  tribunals  holding  that  the 
Constitution  of  the  United  States  is,  what  on  its  face  it  is  declared 
to  be,  the  supreme  law  of  the  land.  Therefore,  the  new  constitu- 
tion of  Louisiana  stands  before  us,  with  respect  to  her  past  contracts, 
with  no  greater  weight  than  would  a  legislative  enactment  con- 
taining similar  provisions;  and  what  the  state  authorizes  to  be 
done  by  her  judicial  tribunals  against  her  officers,  in  the  collec- 
tion of  the  tax  and  the  application  of  the  moneys  raised  for  the 
payment  of  the  interest  on  the  bonds,  can  be  done  by  the  judicial 
tribunals  of  the  federal  government  when  a  case  is  transferred  to 
them  from  a  state  court. 

If  the  new  constitution  had  never  been  adopted  there  could  be 
no  question  as  to  the  power  of  the  state  courts  to  require  that  the 
moneys  collected  be  applied  to  the  payment  of  the  interest.  It 
would  not  only  have  been  the  duty  of  the  board  of  liquidation 
to  thus  apply  them,  but  it  would  have  been  a  felony  to  refuse 
to  do  so.  Now,  whatever  enactment,  constitutional  or  legisla- 
tive, impairs  the  obligation  of  the  contract  with  the  bondhold- 
ers, that  is,  abrogates  or  lessens  the  means  of  its  enforcement, 
is  void.  Therefore,  the  new  constitution,  as  to  that  contract, 
is  to  be  treated  as  though  it  never  existed.  As  said  by  this 
court,  without  a  dissenting  voice,  only  two  years  ago,  in  Wolf 
vs.  New  Orleans:  "Legislation  producing  this  latter  result,  (im- 
pairment of  the  obligation  of  a  contract  by  abrogating  or  lessen- 
ing the  means  of  its  enforcement,)  not  indirectly  as  a  consequence 
of  legitimate  measures  taken,  as  will  sometimes  happen,  but 
directly  by  operating  upon  those  means,  is  prohibited  by  the 
Constitution,  and  must  be  disregarded,  treated  as  though  never 
enacted,  by  all  courts  recognizing  the  Constitution  as  the  para- 
mount law  of  the  land."  (103  U.  S.,  365.) 

And  again,  in  the  same  case:  "The  prohibition  of  the  Consti- 
tution against  the  passage  of  laws  impairing  the  obligation  of  con- 
tracts applies  to  the  contracts  of  the  state,  and  to  those  of  its 
agents  acting  under  its  authority,  as  well  as  to  contracts  between 
individuals.  And  that  obligation  is  impaired,  in  the  sense  of  the 
Constitution,  when  the  means  by  which  a  contract  at  the  time  of 
its  execution  could  be  enforced,  that  is,  by  which  the  parties  could 
be  obliged  to  perform  it,  are  rendered  less  efficacious  by  legislation 
operating  directly  upon  those  means."  (Ibid.,  367.) 

No  reason  in  law,  therefore,  any  more  than  in  morals,  can  be 
given  why  the  mandates  of  the  act  of  1874  and  the  constitutional 
amendment  of  that  year  should  not  be  carried  out.  There  is 
nothing  in  the  fact  that  the  defendants  are  officers  of  the  state. 
The  books  are  full  of  cases  where  executive  and  administrative 
officers  of  a  state  have  been  required  by  the  judici'ary  to  do  cer- 
tain acts  or  been  enjoined  from  doing  them.  And  it  has  not  been 
deemed  an  answer  to  the  proceeding  that  the  state  was  interested 
in  the  controversy. 
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In  Osborn  r.  Bank  of  the  United  States,  decided  in  1824,  an 
injunction  was  sustained  against  the  treasurer  and  auditor  of 
Ohio  to  prevent  the  seizure  of  moneys  belonging  to  the  bank 
in  payment  of  taxes  levied  under  an  unconstitutional  law  of 
the  state.  It  was  urged  with  much  zeal  that  the  State  of  Ohio, 
though  not  nominally  a  defendant,  was  the  real  party  in  interest, 
and  that  the  suit  was  in  fact  against  the  state,  which  it  was  con- 
ceded could  not  be  sued  directly.  But  the  court  said,  Chief  Jus- 
tice Marshall  delivering  the  opinion:  "If  the  State  of  Ohio  could 
have  been  made  a  party  defendant,  it  can  scarcely  be  denied  that 
this  would  be  a  strong  case  for  an  injunction.  The  objection  is 
that  as  the  real  party  cannot  be  brought  before  the  court  a  suit 
cannot  be  sustained  against  the  agents  of  that  party ;  and  cases 
have  been  cited  to  show  that  a  court  of  chancery  will  not  make  a 
decree  unless  all  those  who  are  substantially  interested  be  made 
parties  to  the  suit.  This  is  certainly  true  where  it  is  in  the  power 
of  the  plaintiff  to  make  them  parties,  but  if  the  person  who  is  the 
real  principal,  the  person  who  is  the  true  source  of  the  mischief, 
by  whose  power  and  for  whose  advantage  it  is  done,  be  himself 
above  the  law,  be  exempt  from  all  judicial  process,  it  would  be 
subversive  of  the  best  established  principles  to  say  that  the  laws 
could  not  afford  the  same  remedies  against  the  agent  employed  in 
doing  the  wrong  which  they  would  afford  against  him  could  his 
principal  be  enjoined  in  the  suit."  (9  Wheat.,  738,  842.) 

These  views,  as  was  said  in  the  opinion  in  the  Arlington  case, 
lately  before  us,  have  never  been  overruled.  They  were  cited  with 
approval  in  the  case  of  Davis  vs.  Gray,  decided  in  1872,  as  estab- 
lishing, among  other  propositions,  that  "  Where  the  state  is  con- 
cerned, the  state  should  be  made  a  party,  if  it  could  be  done.  That 
it  cannot  be  done  is  a  sufficient  reason  for  the  omission  to  do  it,  and 
the  court  may  proceed  to  decree  against  the  officers  of  the  state  in 
all  respects  as  if  the  state  were  a  party  to  the  record.  In  deciding 
who  are  parties  to  the  suit,  the  court  will  not  look  beyond  the  rec- 
ord. Making  a  state  officer  a  party  does  not  make  the  state  a 
party,  although  her  law  may  have  prompted  his  action,  and  the 
state  may  stand  behind  him  as  the  real  party  in  interest."  (16 
Wall.,  220.) 

In  Davis  v.  Gray  the  governor  of  Texas  was  enjoined  from  ex- 
ecuting patents  of  certain  lands,  the  sale  of  which  her  constitu- 
tion had  authorized,  upon  the  supposition  that  the  title  of  a  cor- 
poration to  them  had  been  lost.  In  considering  the  right  of  a 
private  party  to  maintain  suit  against  the  executive  officer  of  the 
state,  inasmuch  as  a  suit  could  not  be  brought  directly  against  the 
state,  the  court  reasserted  the  doctrine  announced  in  Osborn  vs. 
The  Bank  of  the  United  States. 

The  objection  suggested  was  also  considered  and  disposed  of  in 
Board  of  Liquidation  v.  Macomb,  a  case  against  these  very  offi- 
cers, decided  in  1875.  There  the  Board  undertook  to  liquidate  a 
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debt  contracted  in  reconstructing  and  keeping  in  repair  levees  on 
the  Mississippi  River,  with  consolidated  bonds  issued  under  the 
act  of  1874,  pursuant  to  the  authority  of  a  subsequent  statute  of  the 
legislature.  A  citizen  of  Delaware  holding  some  of  the  consoli- 
dated bonds  contended  that  the  levee  debt  was  not  one  of  the  debts 
to  fund  which  these  bonds  had  been  issued,  and  that  the  use  of  them 
for  that  purpose  would  defeat  one  of  the  benefits  of  the  funding 
scheme.  He  therefore  applied  to  the  circuit  court  of  the  United 
States  for  an  injunction  to  restrain  the  Board  from  funding  the 
levee  debt  with  those  bonds,  and  obtained  it.  On  final  decree,  the 
injunction  was  made  perpetual,  and  this  court  affirmed  the  decree. 
"In  our  judgment,  therefore,"  said  this  court,  speaking  by  Mr. 
Justice  Bradley, "  the  court  below  was  right  in  granting  the  injunc- 
tion as  to  the  consolidated  bonds,  if  the  defendants,  occupying  the 
official  position  they  do,  are  amenable  to  such  a  process.  On  this 
branch  of  the  subject,  the  numerous  and  well-considered  cases  here- 
tofore decided  by  this  court  leave  little  to  be  said.  The  objections 
to  proceeding  against  state  officers  by  mandamus  or  injunction  are, 
first,  that  it  is  in  effect  proceeding  against  the  state  itself;  and, 
secondly,  that  it  interferes  with  the  official  discretion  vested  in  the 
officers.  It  is  conceded  that  neither  of  these  things  can  be  done. 
A  state,  without  its  consent,  cannot  be  sued  by  an  individual;  and 
a  court  cannot  substitute  its  own  discretion  for  that  of  executive 
officers  in  matters  belonging  to  the  proper  jurisdiction  of  the  lat- 
ter. But  it  has  been  well  settled  that  when  a  plain  official  duty, 
requiring  no  exercise  of  discretion,  is  to  be  performed,  and  perform- 
ance is  refused,  any  person  who  will  sustain  personal  injury  by 
such  refusal  may  have  a  mandamus  to  compel  its  performance;  and 
when  such  duty  is  threatened  to  be  violated  by  some  positive  official 
act,  any  person  who  will  sustain  personal  injuiy  thereby,  for  which 
adequate  compensation  cannot  be  had  at  law,  may  have  an  injunction 
to  prevent  it.  In  such  cases,  the  writs  of  mandamus  and  injunction 
are  somewhat  correlative  to  each  other.  In  either  case,  if  the  officer 
plead  the  authority  of  an  unconstitutional  law  for  the  non-perform- 
ance or  violation  of  his  duty,  it  will  not  prevent  the  issuing  of 
the  writ.  An  unconstitutional  law  will  be  treated  by  the  courts  as 
null  and  void."  (92  U.  S.,  541.) 

Nor  is  there  any  force  in  the  objection  that  the  funds  which  the 
complainants  and  petitioners  seek  to  reach  are  in  the  treasury  of 
the  state.  They  are  appropriated  by  the  law  of  1874,  and  by  the 
constitutional  amendment  of  that  year,  to  the  payment  of  the  inter- 
est on  the  consolidated  bonds.  The  statute  declares  that  the  rev- 
enue derived  from  the  taxes  levied  to  pay  the  interest  and  princi- 
pal of  the  bonds  is  "  set  apart  and  appropriated  to  that  purpose, 
and  no  other;"  that  "the  said  appropriation  shall  be  a  continuing 
annual  appropriation"  until  the  bonds  are  paid  or  redeemed, 
principal  and  interest;  and  that  "it  shall  be  deemed  a  felony  for 
the  fiscal  agent,  or  any  officer  of  the  state  or  board  of  liquidation 
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to  divert  the  fund  "  from  this  channel.  The  constitutional  amend- 
ment declares  that  no  further  legislation  than  that  specified  therein 
shall  be  requisite  for  the  appropriation  of  the  proceeds  of  the  taxes 
levied. 

Nothing  more  could  be  expressed  to  render  the  appropriation  of 
the  fund  for  the  interest  and  principal  of  the  bonds  absolutely 
complete.  The  fund  could  not  afterwards  be  diverted  to  any  other 
purpose.  The  ministerial,  duty  alone  remained  with  the  officer 
of  the  state  having  charge  of  the  fund,  wherever  it  might  be,  to 
apply  it. 

There  would  seeru  to  be  an  impression  that  to  constitute  a  valid 
appropriation  there  must  be  some  segregation  of  the  amount  appro- 
priated from  the  general  mass  of  money  in  the  treasury,  by  which  it 
is  placed  in  packages,  bags,  or  boxes,  separate  from  the  rest  and  set 
one  side.  But  nothing  of  the  kind  is  done  nor  is  it  required  to  take 
the  amount  appropriated  from  the  control  of  the  fiscal  officers  of  the 
state  for  other  purposes.  The  appropriation  is  the  legalization  of 
the  use  of  a  designated  amount  in  the  treasury  for  a  specific  object, 
and  an  inhibition  of  its  use  in  any  other  way.  That  is  all.  Hence- 
forth to  meet  the  appropriation  the  fiscal  officers  must  retain  the 
designated  amount  in  the  treasury,  but  not  necessarily  separated 
in  packages,  bags,  or  boxes,  from  other  funds.  Their  duty  is 
purely  ministerial,  to  hold  it  and  pay  it  when  called  for.  Were 
this  not  so  there  could  be  no  appropriations  of  moneys  before 
their  collection,  as  is  the  constant  practice  of  legislative  bodies 
to  make  in  view  of  anticipated  revenue.  When  the  moneys  are 
collected  and  passed  into  the  treasury,  the  appropriation  is  com- 
plete. They  are,  in  the  eye  of  the  law,  dedicated  to -a  specific  pur- 
pose, and  the  party  in  whose  behalf  the  appropriation  is  made  can 
compel  its  payment  by  mandamus,  as  in  the  case  of  appropria- 
tions for  the  salaries  of  judges,  heads  of  departments,  and  others. 
That  writ  is  the  common  and  appropriate  remedy  to  enforce  such 
payment. 

Nor  is  there  any  weight  in  the  objection  that  the  officers  of 
the  state  are  called  upon  to  enforce  the  collection  of  the  tax. 
They  are  simply  called  upon  to  obey  the  mandates  of  the  law 
and  constitution  of  the  state.  Both  levy  the  tax,  and  designate 
its  amount  and  the  officers  to  collect  it.  The  statute  declares  that 
the  tax  shall  be  a  "  continuing  annual  tax  "  until  the  bonds  are 
paid  or  redeemed.  The  constitutional  amendment  declares  that 
"  the  tax  required  for  the  payment  of  the  principal  and  interest  of 
said  bonds  shall  be  assessed  and  collected  each  and  every  year 
until  the  bonds  shall  be  paid,  principal  and  interest,  and  the  pro- 
ceeds shall  be  paid  by  the  treasurer  of  the  state  to  the  holders  of 
said  bonds,  as  the  principal  and  interest  of  the  same  shall  fall  due, 
and  no  farther  legislation  or  appropriation  shall  be  requisite  for  the  said 
assessment  and  collection)  and  for  such  payment  from  the  treasury" 

Here  are  provisions  for  levying,  collecting,  and  appropriating, 
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sufficient  for  these  purposes,  or  language  is  incapable  of  expressing 
them.  Whatever  doubts  might  be  entertained  as  to  the  authority 
of  the  legislature  to  make  a  levy  and  an  appropriation  to  take  effect 
in  subsequent  years,  to  meet  the  interest  then  accruing,  they  are 
removed  by  the  constitutional  amendment.  There  is  nothing  in 
the  reason  of  the  thing  why  the  levying  of  taxes  and  appropriations 
for  all  purposes  should  be  made  annually.  They  may  be  made  for 
years  in  advance,  if  the  constitution  of  the  state  so  permits,  in 
order  to  provide  for  a  sinking  fund  or  to  meet  an  expenditure' for 
a  work  which  may  take  years  for  its  completion,  or  to  meet,  as  in 
this  case,  future  interest  on  its  indebtedness.  In  some  of  the  states 
the  sessions  of  the  legislature  are  biennial.  The  interval  between 
the  sessions  might  be  increased,  and  there  would  be  quite  as  much 
objection,  so  far  as  power  is  concerned,  to  the  levying  of  taxes  and 
the  appropriations  for  those  periods  as  for  one  year. 

The  tax  provided  and  the  appropriation  of  its  proceeds  were 
made  for  many  years  by  the  amendment  to  the  constitution, 
which  expressed  at  the  time  the  will  of  the  people  of  the  state. 
Nothing  is  to  be  done  by  the  court  and  nothing  is  asked  of  it  but 
to  require  that  this  will  be  obeyed. 

There  is  another  reason  suggested  against  the  maintenance 
of  the  suits,  not,  as  appears  to  me  very  potential,  but  which 
affects  the  judgment  of  some  able  men — that  the  obligations  of 
states  are  purely  honorary  and  cannot,  therefore,  be  the  subject  of 
judicial  cognizance.  What  is  meant  by  honorary,  so  far  as  I  can 
understand  it,  is  that  the  obligations  may  or  may  not  be  fulfilled 
as  the  states  will;  in  other  words,  that  they  are  matters  of  con- 
venience and  not  of  duty,  to  be  performed  if  the  caprice  of  the 
hour  approve,  to  be  disregarded  if  the  caprice  of  a  subsequent  hour 
disapprove.  Or,  to  use  other  terms  of  explanation,  as  there  is  no 
mode  of  compelling  a  state,  by  suit  directly  against  her,  to  observe 
her  obligations,  they  must  be  deemed  honorary;  that  is,  just  so 
far  as  they  may  be  dishonored  without  redress  to  those  who 
trusted  to  her  good  faith,  they  are  to  be  deemed  honorary  obli- 
gations. 

Whatever  merit  this  suggestion  may  possess,  it  can  have  no 
place  for  consideration  here.  When  a  state  enters  into  the  markets 
of  the  world  as  a  borrower  she,  for  the  time,  lays  aside  her  sover- 
eignty and  becomes  responsible  as  a  civil  corporation.  And  al- 
though suits  against  her  even  then  may  not  be  allowed,  her  officers 
can  be  compelled  to  do  what  she  then  contracts  that  they  shall 
do.  And  as  to  these  consolidated  bonds,  Louisiana  has  declared 
in  her  organic  law  that  they  created  a  valid  contract  between  her 
and  each  and  every  holder,  which  she  "  shall  by  no  means  and 
in  no  wise  impair,"  and  that  no  court  "  shall  enjoin  the  payment 
of  the  principal  or  interest  thereof,  or  the  levy  and  collection  of 
the  tax  therefor,"  but  that  to  secure  them  her  judicial  power  shall 
be  exercised  when  necessary.  These  engagements  are  not  imper- 
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feet  obligations,  mere  honorary  promises,  which  she  can  keep  or 
break  without  accountability. 

If  a  state  can  successfully  repudiate  her  solemn  obligations,  can 
obtain  the  surrender  of  a  large  portion  of  the  demands  of  her 
creditors  upon  pledges  for  the  more  prompt  payment  of  the  re- 
mainder, and  then  set  aside  as  worthless  the  pledges  given  with 
no  possibility  of  redress  to  the  creditors,  either  by  enforcement 
of  the  pledges,  or  by  a  return  of  the  surrendered  demands,  what 
confidence  can  be  reposed  anywhere  ?  Public  faith  will  be  the 
synonym  of  public  dishonesty;  and,  as  I  stated  on  a  former  oc- 
casion: "If  the  government  will  not  keep  its  faith,  little  better  can 
be  expected  from  the  citizen.  If  contracts  are  not  observed,  no 
property  will  in  the  end  be  respected,  and  all  history  shows  that 
rights  of  persons  are  unsafe  when  property  is  insecure.  Protection 
to  one  goes  with  protection  to  the  other,  and  there  can  be  neither 
prosperity  nor  progress  where  this  foundation  of  all  just  govern- 
ment is  unsettled.""  (Sinking  Fund  Cases,  99  U.  S.,  767.) 

On  the  argument  much  weight  was  placed  upon  the  decis- 
ion of  the  Supreme  Court  of  Louisiana  in  The  State  v.  Burke, 
and  Hart  v.  Burke;  and  they  are  cited  as  authority  to  the  point 
that  no  remedy  by  mandamus  exists  in  the  courts  of  the  state 
to  compel  her  officers  to  carry  out  her  engagements;  stated, 
however,  in  the  opinion  as  deciding  that  there  is  no  remedy  by 
mandamus  or  injunction  against  the  state  in  its  political  capac- 
ity, a  proposition  which  no  one  controverts.  The  cases  were 
similar  in  their  character  and  objects  to  those  now  under  con- 
sideration. And  it  was  there  held,  that  the  courts  of  Louisi- 
ana have  no  jurisdiction  to  entertain  any  judicial  proceeding, 
the  object  of  which  is  to  enforce  the  performance  of  a  contract 
or  obligation  of  the  state  against  her  will;  that  they  have  no  au- 
thority to  declare  that  a  provision  of  her  constitution  does  not  ex- 
press her  will;  and  that  they  cannot  annul  a  provision  of  that  con- 
stitution on  the  ground  that  it  impairs  the  obligation  of  a  contract 
with  the  state,  because  such  a  contract  can  never  become  the  sub- 
ject of  judicial  enforcement  against  her  will.  In  these  conclu- 
sions the  court  gave  no  force  to  the  constitutional  inhibition  as 
against  the  state."  It  would  seem  as  though  it  was  of  opinion,  that, 
in  all  matters  of  contract,  the  inhibition  applies  only  to  legislative 
action.  It  says :  "  We  have  been  referred  to  authorities  to  the 
effect  that  where  an  officer  pleads  the  authority  of  an  unconstitu- 
tional law  as  a  justification  for  the  non-performance  or  violation 
of  his  duty,  this  will  not  prevent  the  issue  of  the  writ.  (9  "Wh., 
859 ;  16  Wall.,  220. )  This  may  be  so  when  the  authority  invoked 
is  a  statute  under  the  state  constitution;  but  it  is  different  when  the 
authority  is  an  article  in  the  constitution  itself."  And  the  court 
proceeds  to  lay  down  the  doctrine  that  clauses  of  the  state  constitu- 
tion, though  violative  of  the  Constitution  of  the  United  States,  ex- 
press the  will  of  the  state,  and  as  such,  must  be  respected  by  her 
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courts,  in  thus  holding,  the  court  would  seem  to  have  lost  sight 
of  two  provisions  of  the  federal  Constitution— one,  which  declares 
that"  the  Constitution  and  the  laws  of  the  United  States  which  shall 

be  made  in  pursuance  thereof -shall  he  the  supreme  law 

of  the  land";  and  the  other,  which  declares,  that  "the  judges 
in  every  state  shall  be  bound  thereby,  anything  in  the  constitution 
or  laws  of  any  state  to  the  contrary  notwithstanding."  These  pro- 
visions, which  govern  in  Louisiana  as  well  as  in  other  states,  being 
overlooked,  and  the  inhibition  against  the  impairment  of  the  obli- 
gation of  contracts  being  limited  to  legislative  action  only  on  the 
part  of  the  state,  so  far  as  concerns  her  own  contracts,  it  is  not 
surprising  that  the  court  held  that  the  ordinance  of  repudiation 
and  shame  embodied  in  the  new  constitution  was  to  be  obeyed  ; 
that  its  conflict  with  the  federal  Constitution  was  to  be  disregarded, 
and  that  what  the  state  was  prohibited  from  doing  should  be  deemed 
the  legal  expression  of  her  will,  and  enforced  as  such.  The  de- 
cision rests  upon  the  theory,  that  a  proceeding  against  the  offi- 
cers of  the  state  to  compel  them  to  do  their  duty  is  a  suit  against 
the  state;  and  that  her  consent  to  suit  against  them  has" been 
withdrawn  by  clauses  of  the  new  constitution.  But  if  those 
clauses  never  lawfully  became  a  part  of  the  new  constitution — be- 
cause the  state  under  the  federal  Constitution  was  incapable  of 
enacting  them — then  her  consent  remains,  and  the  present  suits 
are  simply  attempts  to  compel  her  officers  to  do  her  lawful  bid- 
ding. The  state  cannot  speak  through  an  enactment  which  con- 
travenes the  federal  Constitution. 

There  can  be  no  doubt  that,  but  for  the  debt  ordinance  in  the 
constitution  of  1879,  a  mandamus  or  other  compulsory  process 
could  have  been  issued  by  the  courts  of  Louisiana  to  compel 
officers  of  the  state,  and  of  the  board  of  liquidation,  to  execute 
the  provisions  of  the  act  of  1874  and  of  the  constitutional  amend- 
ment of  that  year.  The  code  of  procedure  of  the  state  declares 
that  the  object  of  the  writ "  is  to  prevent  a  denial  of  justice  or  the 
consequence  of  defective  police,  and  it  should,  therefore,  be  issued 
in  all  cases  where  the  law  has  assigned  no  relief  by  the  ordinary 
means,  and  where  justice  and  reason  require  that  some  mode 
should  exist  of  redressing  a  wrong  or  an  abuse  of  any  nature  what- 
ever ;"  (Sec.  830)  and  that  "it  may  be  directed  to  public  officers 
to  compel  them  to  fulfil  any  of  the  duties  attached  to  their  office, 
or  which  may  be  legally  required  of  them."  (Sec.  834.)  These 
provisions  are  sufficiently  comprehensive  to  embrace  the  present 
cases,  and  authorize  compulsory  process  against  the  defendants  to 
enforce  the  performance  of  the  duties  with  which  they  are  charged 
under  the  act  and  constitutional  amendment  of  1874. 

But  independently  of  them,  the  constitutional  amendment  of 
1874  of  itself  invests  the  courts  of  the  state  with  jurisdiction 
to  issue  such  compulsory  process,  by  the  clause  which  declares 
that  to  secure  the  levy,  collection,  and  payment  stipulated,  "  the 
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judicial  power  shall  be  exercised  when  necessary,"  and  that  means 
such  power  as  properly  belongs  to  judicial  tribunals,  to  enforce 
the  performance  by  public  officers  of  duties  imposed  upon  them 
by  law. 

In  Marbury  v.  Madison,  (1  Cranch,  137,)  the  conditions  under 
which  the  writ  will  be  issued  are  stated  as  clearly  and  happily 
as  anywhere  in  the  reports;  and  though  the  case  is  familiar 
to  all,  some  of  the  observations  of  the  great  Chief  Justice,  who 
there  spoke  for  the  court,  may  properly  be  repeated.  The  re- 
lator there,  as  is  well  known,  had  been  appointed  a  justice  of  the 
peace  for  the  District  of  Columbia;  his  commission  was  signed  by 
.the  President  and  sealed  by  the  Secretary  of  the  State,  but  its  de- 
livery to  the  relator  was  refused  by  a  new  secretary  succeeding  to 
the  one  who  had  signed  the  commission.  The  court  held  that  the 
relator  was  entitled  to  his  commission,  and  to  withhold  it  was  an  act 
not  warranted  by  law,  but  in  violation  of  a  vested  right,  and  then 
proceeded  to  consider  whether  the  laws  of  the  country  gave  him  a 
legal  remedy.  "  The  very  essence  of  civil  liberty,"  said  Chief 
Justice  Marshall,  "  certainly  consists  in  the  right  of  every  indi- 
vidual to  claim  the  protection  of  the  laws  whenever  he  receives 
an  injury.  One  of  the  first  duties  of  government  is  to  afford  that 
protection.  In  Great  Britain  the  King  himself  is  sued  in  the  re- 
spectful form  of  a  petition,  and  he  never  fails  to  comply  with  the 
judgment  of  his  court"  And,  again:  "The  government  of  the 
United  States  has  been  emphatically  termed  a  government  of  laws 
and  not  of  men.  It  will  certainly  cease  to  deserve  this  high  ap- 
pellation if  the  laws  furnish  no  remedy  for  the  violation  of  a  vested 
legal  right.  If  this  obloquy  is  to  be  cast  on  the  jurisprudence  of 
our  country,  it  must  arise  from  the  peculiar  character  of  the 
case."  He  then  shows  that  there  was  nothing  in  the  character 
of  the  case  or  the  nature  of  the  transaction  which  exempted  it 
from  legal  investigation  or  prevented  the  injured  party  from 
having  redress;  and,  among  other  instances,  he  referred  to  the 
act  of  Congress  of  1794,  concerning  invalids,  as  one  where 
the  performance  of  duties  imposed  upon  the  heads  of  depart- 
ments might  be  enforced.  "By  the  act  concerning  invalids, 
passed  in"  June,  1794,"  he  said,  "the  Secretary  of  War  is  or- 
dered to  place  on  the  pension  list  all  persons  whose  names  are  con- 
tained in  a  report  previously  made  by  him  to  Congress.  If  he 
should  refuse  to  do  so,  would  the  wounded  veteran  be  without 
remedy  ?  Is  it  to  be  contended  that  when  the  law  in  precise 
terms  directs  the  performance  of  an  act,  in  which  an  individual  is 
interested,  the  law  is  incapable  of  securing  obedience  to  its  man- 
date ?  Is  it  on  account  of  the  character  of  the  person  against 
whom  the  complaint  is  made  ?  Is  it  to  be  contended  that  the  heads 
of  departments  are  not  amenable  to  the  laws  of  their  country  ? 
Whatever  the  practice  on  particular  occasions  may  be,  the  theory 
of  this  principle  will  certainly  never  be  maintained.  No  act  of  the 
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legislature  confers  so  extraordinary  a  privilege,  nor  can  it  derive 
countenance  from  the  doctrines  of  the  common  law."  And, 
again:  "If  one  of  the  heads  of  departments  commits  any  illegal 
act,  under  color  of  his  office,  by  which  an  individual  sustains  an 
injury,  it  cannot  be  pretended  that  his  office  alone  exempts  him 
from  being  sued  in  the  ordinary  mode  of  proceeding,  and  being 
compelled  to  obey  the  judgment  of  the  law.  How,  then,  can  his 
office  exempt  him  from  this  particular  mode  of  deciding  on  the 
legality  of  his  conduct,  if  the  case  be  such  a  case  as  would,  were 
any  other  individual  the  party  complained  of,  authorize  the  pro- 
cess ?  It  is  not  by  the  office  of  the  person  to  whom  the  writ  is  directed, 
but  the  nature  of  the  thing  to  be  done,  that  the  propriety  or  impropriety  m 
of  issuing  a  mandamus  is  to  be  determined." 

If  the  act  be  one  which  involves  discretion  the  officer  only  con- 
forms to  the  law  in  exercising  that  discretion.  If  it  be  one  which 
calls  for  the  consideration  of  evidence  and  the  exercise  of  judg- 
ment he  must  be  left  free  to  act  upon  his  own  conclusions.  If, 
however,  the  act  does  not  rest  in  his  discretion;  if  it  does  not  call 
for  the  exercise  of  judgment,  but  is  a  specific  duty,  imposed  by 
the  law,  ministerial  in  its  character,  such  as  the  delivery  of  a  com- 
mission, the  issue  of  a  patent,  the  drawing  of  a  warrant,  or  the 
payment  of  moneys  appropriated,  (the  subject  to  which  the  ap- 
propriation is  made  not  calling  for  the  exercise  of  judgment  in 
its  selection,)  and  individuals  have  a  direct  pecuniary  interest 
in  the  performance  of  that  duty,  the  officer  is  as  much  subject 
to  the  compulsory  process  of  the  judicial  tribunals  as  a  private 
citizen.  If  it  were  not  so  our  government  would  cease  to  be  a 
government  of  laws,  and  the  obloquy  to  which  Marshall  refers 
would  be  cast  on  the  jurisprudence  of  the  country. 

It  is  not,  then,  the  office  of  the  defendants  which  can  pre- 
clude an  inquiry  into  the  propriety  of  calling  upon  the  courts  to 
enforce  the  performance  of  duties  imposed  by  law  upon  them. 
The  propriety  of  issuing  the  writ  must  be  determined  by  the  na- 
ture of  the  act  to  be  done;  whether  it  is  one  which  they,  under  the 
law,  are  required  to  do. 

No  interference  is  sought  with  the  general  financial  affairs  of  the 
state.  These  she  may  manage  as  she  chooses.  What  is  sought 
is  an  injunction  to  prevent  her  officers  from  diverting  to  other 
purposes  funds  collected  for  the  payment  of  her  creditors,  and  a 
direction  to  them  to  proceed  and  carry  out  her  command  as  to  the 
collection  hereafter  of  the  specific  tax  levied  by  herself,  arid  the 
disbursement  of  its  proceeds.  The  fact  that  she  subsequently 
made  an  unconstitutional  attempt  to  rescind  that  command  can- 
not affect  its  character  or  efficacy. 

In  Woodruff  v.  Trapnall,  (10  How.,  190,)  decided  in  1850, 
this  court  enforced  a  contract  of  the  State  of  Arkansas  in  a  pro- 
ceeding by  mandamus  against  one  of  her  officers,  compelling  him 
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to  receive  certain  bills  in  satisfaction  of  a  judgment  recovered 
by  the  state,  in  the  face  of  a  subsequent  statute  prohibiting  their 
receipt. 

In  Hartman  v.  Greenhow,  (102  U.  S.,  672, )  decided  only  two 
years  since,  this  court,  with  but  a  single  dissenting  voice,  enforced 
a  contract  of  the  State  of  Virginia  in  a  proceeding  by  mandamus 
against  one  of  her  officers,  compelling  him  to  receive  coupons  of 
certain  bonds  for  taxes,  pursuant  to  the  law  under  which  the  bonds 
were  issued,  although  a  subsequent  law  of  the  state  had  forbidden 
their  receipt.  And  the  Supreme  Court  of  Appeals  of  Virginia  has, 
in  similar  cases,  after  mature  consideration,  asserted  a  like  au- 
thority over  officers  of  the  state,  never  apparently  imagining  that 
the  sovereignty  of  the  commonwealth  was  at  all  assailed  by  ju- 
dicial process  compelling  them  to  do  their  duty.  The  common- 
wealth has  required  no  reminder  from  a  federal  tribunal  to  awaken 
her  attention  to  the  invasion  of  any  of  her  rights  of  sovereignty. 

A  number  of  other  cases  in  this  court  and  in  the  circuit  courts 
might  be  cited  to  the  same  purport;  and  if  the  law  respecting 
contracts  with  states,  and  rights  of  property  acquired  from  states,  is 
not  to  be  subject  to  continual  change,  that  law  should  remain  un- 
disturbed, having  been  recognized  as  sound  for  more  than  a  third 
of  a  century.  The  doctrine  of  stare  dedsis  is  deemed  of  great  im- 
portance on  questions  affecting  private  rights.  Much  more  ought 
it  to  be  respected  and  resolutely  adhered  to  in  determinations 
touching  the  limits  of  the  powers  of  the  federal  and  state  gov- 
ernments, and  the  authority  of  each  over  the  contracts  of  states 
with  individuals. 

]S"or  can  I  perceive  in  what  way  the  law,  as  thus  pronounced, 
encroaches  here  upon  any  of  the  powers  of  the  state.  It  is  un- 
doubtedly a  matter  of  great  importance,  indeed  of  absolute  neces- 
sity to  wise  government  in  this  country,  that  there  should  be  no 
interference  with  the  rights  of  the  states  in  the  management  of 
their  local  affairs,  including  in  these  the  collection  and  disburse- 
ment of  their  revenues.  But  if  a  state  contracts  to  do  certain 
things,  arid  in  order  that  they  may  be  performed  subjects  her  offi- 
cers to  the  control  of  the  courts,  and  makes  their  refusal  to  carry 
out  her  pledges  a  felony,  it  cannot  be  justly  contended  that  her 
reserved  rights  are  at  all  invaded  if  her  officers  are  judicially 
commanded  to  do  what  she  says  they  shall  do.  No  doctrine  is  here 
asserted  in  conflict  with  the  exercise  of  any  rightful  authority  of 
the  state.  All  that  is  claimed  is  simply  a  right  to  compel  her 
officers  to  obey  her  own  enactments,  such  as  were  constitutionally 
passed,  and  thus  became  laws,  and  to  disregard  such  as  she  had 
no  power  to  pass.  If  the  state  is  above  the  Constitution  of  the 
United  States;  if  the  protection  of  that  instrument  does  not  ex- 
tend to  her  engagements  with  individuals;  if  her  power  is  ^as 
absolute  as  that  of  the  Parliament  of  England;  if  the  theory  \>f 
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the  federal  Constitution,  that  it  binds  states  as  well  as  individuals, 
is  unsound;  if  it  is  not,  as  it  declares  itself-  to  be,  the  supreme 
law  of  the  land;  then  my  position  falls;  but  otherwise  there  is  no 
answer  to  it — at  least  none  that  I  have  been  able  to  see. 


Mr.  Justice  HARLAN  dissenting. 

Having  a  deep  conviction  that  the  grounds  upon  which  the 
court  rests  its  conclusions  are  in  conflict  with  the  spirit  and  tenor 
of  our  former  decisions,  subversive  of  long-established  doctrines, 
and  dangerous  to  the  national  supremacy  as  defined  and  limited 
by  the  Constitution,  I  deem  it  my  duty  to  dissent  from  its  opin- 
ion and  judgment. 

That  the  bonds  and  coupons  issued  by  Louisiana,  in  pursuance 
of  the  statute  and  constitutional  amendment  of  1874,  are  contracts 
within  the  meaning  of  that  clause  of  the  Federal  Constitution, 
which  declares  that  no  state  shall  pass  any  law  impairing  the  ob- 
ligation of  contracts;  that  the  provisions  in  its  new  constitution, 
known  as  the  Debt  Ordinance  of  1879,  were  intended  to  impair,  and, 
if  enforced,  do  impair,  the  obligations  of  those  contracts;  and  that 
such  ordinance  is  therefore  a  nullity  as  against  bondholders  who 
do  not  accept  its  terms,  are  propositions  so  manifestly  correct  as 
not  to  require  argument  in  their  support.  Indeed,  I  understand  the 
court,  substantially,  to  concede  them  to  be  sound.  As  the  Consti- 
tution of  the  United  States  is  the  supreme  law  of  the  land, £  any- 
thing in  the  constitution  or  laws  of  any  state  to  the  contrary  not- 
withstanding,' I  had  supposed  that  all  state  action,  whether  by  leg- 
islative provision  or  constitutional  enactment,  must  be  disregarded 
when  in  conflict  with  that  law.  Yet  this  court  holds  that  it  can- 
not enforce  or  restrain  the  agents  of  a  state  from  destroying 
the  obligations  of  her  contracts  with  citizens,  upon  the  ground, 
mainly,  that  such  relief  will  require  them,  in  the  discharge  of 
their  official  duties,  to  disobey  the  orders  of  what  is  denominated 
the  supreme  political  power  of  that  state.  The  court,  it  seems  to  me, 
in  effect,  adjudges  that  the  defendants  cannot  be  coerced  by  the 
courts  of  the  Union  into  antagonism  with  nullifying  enactments 
of  their  state,  although  such  coercion,  if  employed,  would  only  be 
for  the  purpose  of  enforcing  the  rightful  authority  of  the  Consti- 
tution. It  appears  upon  the  very  face  of  these  proceedings,  and 
is  not  to  be  disguised,  that  those  officers  refuse  to  perform  purely 
ministerial  duties  solely  because  the  will  of  the  state  is,  with  them, 
paramount,  and  to  be  obeyed  although  thereby  they  destroy  rights 
guaranteed  by  the  supreme  law  of  the  land. 

To  state  the  proposition  in  another  form:  Here 'are  contract 
rights  which,  but  for  the  nullifying  provisions  in  the  new  consti- 
tution of  Louisiana,  the  courts,  (as  I  will  presently  show,)  would 
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unquestionably  protect  by  tbe  process  of  injunction,  and  also  by 
mandamus  against  the  officers  of  the  state  compelling  them  to  dis- 
charge plain  official  duties,  requiring  in  their  performance  no  ex- 
ercise of  discretion.  Now,  however,  it  is  determined — if  I  do  not 
misapprehend  the  decision — that  the  judicial  arm  of  the  nation 
is  hopelessly  paralyzed  in  the  presence  of  an  ordinance,  destruc- 
tive of  those  rights,  and  passed  in  admitted  violation  of  the  Con- 
stitution of  the  United  States.  A  state — which  "  cannot  be  viewed 
as  a  single,  unconnected,  sovereign  power,"  but  is  a  member  of 
the  Union  under  a  Constitution  the  supremacy  of  which  all  must 
acknowledge — assumes  to  release  its  officers  from  the  duty  of  obey- 
ing important  provisions  of  that  Constitution;  and  this  court,  it 
would  seem,  holds  that  it  has  no  power,  as  against  such  hostile 
action  of  the  state,  and  in  cases  like  these,  to  require  those  offi- 
cers to  respect  private  rights  guaranteed  by  such  provisions. 

1.  What  are  the  terms  of  the  admitted  contract  between  Louisi- 
ana and  the  holders  of  the  consolidated  bonds  ? 

By  the  statute  of  1874  a  fixed  annual  tax  is  levied  for  the  pur- 
pose of  paying  the  principal  and  interest  of  the  bonds  authorized 
to  be  issued ;  the  revenue  therefrom  is  thereby  i  set  apart  and  appro- 
priated to  that  purpose  and  no  other ;'  it  is  made  a  felony  for  any 
officer  to  divert  it  from  that  purpose;  the  interest  tax  is  declared 
to  be  a  continuing  annual  tax  until  the  bonds,  principal  and  inter- 
est, are  paid  or  redeemed;  the  appropriation  is  made  a  continuing 
annual  one  during  the  same  period;  and  the  levy  and  appropri- 
ation, it  is  declared,  shall  authorize  and  make  it  the  duty  of  the 
auditor  and  treasurer,  and  the  board  of  liquidation,  respectively, 
to  annually  collect  the  tax,  pay  the  interest,  and  redeem  the  bonds, 
until  they  are  fully  discharged. 

Each  provision  of  the  act  is  declared  to  be  a  contract  between 
the  state  and  each  holder  of  bonds;  it  is  made  a  misdemeanor  for 
any  judge,  tax-collector,  or  other  officer  to  obstruct  the  execution 
of  any  part  of  it,  or  to  fail  to  perform  his  official  duty  ;  tax-collectors 
are  inhibited  from  paying  over  moneys  so  collected  to  any  other 
person  than  the  state  treasurer;  and  it  is  provided  that  no  court 
or  judge  of  the  state  shall  have  power  to  enjoin  the  payment  of 
principal  or  interest  of  the  bonds  or  the  collection  of  the  special 
tax  therefor. 

These  provisions  were  embodied  in  the  constitution  of  Louis- 
iana, by  an  amendment  adopted  in  1874;  and  with  a  view  of  facili- 
tating the  sale  of  the  bonds,  provided  for  in  the  act  of  that  year,  it 
declares  that  such  issue  creates  "a  valid  contract  between  the  state 
and  each  and  every  holder  of  said  bonds,  which  the  state  shall  by 
no  means  and  in  no  wise  impair;"  that  "no  court  shall  enjoin 
the  payment  of  the  principal  or  interest  thereof  or  the  levy 
and  collection  of  the  taxes  therefor; "  that  "  to  secure  such 
levy,  collection,  and  payment,  the  judicial  power  shall  be  exercised- 
when  necessary ;  "  that  the  tax  required  for  the  payment  of  the 
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principal  and  interest  of  such  bonds  "  shall  be  assessed  and  col- 
lected each  and  every  year  until  the  bonds  shall  be  paid,  principal 
and  interest,  and  the  proceeds  paid  by  the  treasurer  of  the  state  to  the 
holders  of  said  bonds,  as  the  principal  and  interest  of  the  same 
shall  fall  due;  and  lastly,  "  that  no  further  legislation  or  appropria- 
tion shall  be  requisite  for  the  said  assessment  and  collection,  and 
for  such  payment  from  the  treasury." 

With  these  statutory  and-  constitutional  provisions  in  force, 
the  state  issued  bonds  to  the  amount  of  about  $12,000,000,  and 
taxes  were  assessed,  collected,  and  paid  over  to  the  state  treasurer 
solely  for  the  purpose  of  meeting  their  interest.  Of  the  amount 
collected  to  pay  coupons  maturing  January  1, 1880,  about  $300,000 
are  in  the  state  treasury.  The  state  officers  refuse  to  apply  the 
money  for  that  purpose  or  to  take  any  steps  toward  further  collec- 
tions as  enjoined  by  the  statute  and  constitution  of  1874. 

2.  What  has,  the  state  done  that  impairs  the  obligation  of  her 
contracts  ? 

By  her  Debt  Ordinance  the  coupons  falling  due  the  1st  of  Jan- 
uary, 1880,  are  '  remitted '  without  the  consent  of  creditors,  and  the 
interest  tax  already  collected  is  therein  directed  to  be  used  exclu- 
sively for  the  payment  of  the  expenses  of  the  state  government.  Un- 
less the  holders  of  consolidated  bonds  are  paid  out  of  this  money, 
raised  for  their  benefit  exclusively,  and  unless  future  collections  are 
made  as  required  by  the  contract,  they  will  be  wholly  without  rem- 
edy, and  their  bonds  will  cease  to  have  any  value.  Plainly  that  ordi- 
nance is  a  breach  of  the  plighted  faith  of  the  state.  The  financial 
world,  as  have  seen,  was  assured  by  legislative  provision  and 
constitutional  enactment  that  what  the  state  officers  now  propose 
to  do  should  never  be  done;  that  those  who  took  these  bonds  might 
rely  upon  a  fixed  annual  levy  to  meet  the  principal  and  interest; 
that  all  money  thereby  raised  should  be  applied  exclusively  to 
that  purpose;  and  that  not  only  the  officers  of  the  state  should 
assess,  collect,  and  pay  as  the  contract  stipulates,  but  that  the 
power  of  the  judiciary  should  be  exercised,  whenever  necessary, 
to  enforce  its  obligations.  These  laws,  in  their  substantial  provi- 
sions, are  as^  binding  on  the  state,  and  are  as  much  a  part  of  the 
contract,  as  if  those  provisions  had  been  set  forth  in  its  stipula- 
tions. McCracken  vs.  Hayward,  2  How.,  613;  Bronson  vs.  Kinzie,  I 
Ib.,  311;  Walker  vs.  Whitehead,  16  Wall,  317;  Planters'  Bank  vs. 
Sharp,  6  How.,  327;  Edwards  vs.  Kearzey,  96  U.  8.,  607;  Louisiana 
vs.  New  Orleans,  102  Ib.,  206. 

It  cannot  be  said  that  the  state  has  any  more  right  by  law 
to^impair  the  obligation  of  its  contracts  than  it  has,  by"  law,  to  im- 
pair the  obligation  of  contracts  between  individuals.  It  has  long 
been  the  settled  doctrine  of  this  court  that  contracts  with  states  are 
as  fully  protected  by  the  Constitution  against  impairment  by  state 
law  as  contracts  between  individuals.  Providence.  Bank  vs.  Billings, 
4  Pet,  514;  Green  vs.  Biddle,  8  Wheat.,  1;  Woodruff  vs.  Trarmall,  10 
How.,  190;  Wolff  vs.  New  Orleans,  103  U.  S.,  358. 
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3.  If  the  Debt  Ordinance  of  Louisiana  is  in  violation  of  the  Con- 
stitution of  the  United  States,  and,  therefore,  a  nullity  as  against  the 
holders  of  consolidated  bonds— if  the  latter  are  entitled  by  the  terms 
of  their  contract  to  be  paid  out  of  the  moneys  collected  for  their 
benefit  and  to  have  further  collections  made — is  there  any  mode, 
known  to  the  law,  by  which  their  rights  can  be  protected  ?  My 
brethren  of  the  majority  answer  this  question  in  the  negative  when 
they  adjudge  that  no  relief  whatever  can  be  given  in  either  of  these 
suits.  One  is  a  suit  in  equity  commenced  in  the  Circuit  Court  of 
the  United  States  by  holders  of  consolidated  bonds  to  prevent, 
by  injunction,  officers  of  the  state  from  using  the  proceeds  of 
taxes  already  raised  under  the  statute  and  constitution  of  1874, 
for  any  purpose  other  than  that  for  which  they  were  collected 
and  paid  to  the  state  treasurer.  In  the  other  suit,  the  plaintiffs, 
holders  of  consolidated  bonds,  and  citizens  of  !New  York,  ask  a 
mandamus  against  the  state  officers  compelling  the  application  of 
the  moneys  so  collected  to  the  payment  of  their  coupons,  and  also 
the  collection  of  taxes  to  meet  future  interest  as  it  becomes  due. 

Some  comment  is  made  upon  the  extended  nature  of  the  relief 
asked  by  plaintiffs.  It  is  sufficient  to  remark  that  the  court  is 
never  bound  to  give  relief  to  the  full  extent  demanded;  and  all 
relief  is  not  to  be  denied  because  more  is  asked  than  the  court 
will  grant  under  any  circumstances,  or  in  the  particular  case.  And 
there  is  no  ground,  I  submit,  for  the  suggestion  that  granting  relief 
would  require  the  administration,  by"  the  court,  of  the  general 
finances  of  the  state.  What  should  be  done,  if  properly  it  may 
be,  is,  by  necessary  orders,  to  prevent  the  officers  of  the  state  from 
depriving  creditors  of  moneys  which  by  express  contract  have  been 
set  apart  and  appropriated  exclusively  to  the  payment  of  their  claims. 
There  is  no  obstacle  to  the  payment  out  of  that  fund,  except  the 
prohibition  in  the  void  Debt  Ordinance  of  1879.  It  is  admitted 
that  it  can  be  easily  ascertained  from  the  accounts  how  much  of 
the  money  in  the  treasury  is  applicable  to  this  class  of  debts.  In- 
eed,  it  appears  from  the  opinion  in  Newman  vs.  Burke,  hereafter 
referred  to,  that  the  treasurer  and  fiscal  agent  of  Louisiana  held 
within  their  control,  when  these  suits  were  commenced,  all  the 
moneys  raised  under  the  statute  and  constitution  of  1874  to  meet 
the  interest  falling  due  January  1,  1880.  They  have,  in  their 
hands,  more  than  enough  to  pay  the  coupons  of  January  1,  1880, 
held  by  the  parties  now  before  the  court.  Further — a  fact  most 
significant  in  view  of  the  suggestion  that  these  moneys  are  min- 
gled with  other  moneys  in  the  state  treasury — the  interest  fund 
created  to  pay  coupons  maturing  January  1st,  1880,  were,  by  an 
act  of  the  General  Assembly  of  Louisiana,  approved  January  4. 
1882,  directed  to  be  invested  in  United  States  bonds.  Acts  La. 
1881,  ;;.  50.  And  it  is  not  pretended  that  payment  from  that 
fund  will  produce  the  slightest  confusion  in  the  treasurer's  ac- 
counts, or  involve  the  use  of  moneys  raised  for  other  and  distinct 
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purposes.  If  any  confusion  ensues  from  such  an  application  of 
these  moneys,  it  would  be  only  of  that  kind  which  arises  when 
the  law  prevents  a  repudiating  debtor  from  misappropriating 
funds,  in  his  hands,  that  have  been  dedicated  to  a  specific  purpose. 

It  is  apparently  urged,  as  an  obstacle  in  the  way  of  relief, 
that  plaintiffs  do  not  seek  to  have  the  proceeds  of  these  taxes 
applied  specially  to  the  payment  of  their  claims,  but  ask  such 
orders  as  will  enable  all  holders  of  consolidated  bonds  to  par- 
ticipate in  the  distribution  of  the  moneys  raised  under  the  statute 
and  constitution  of  1874.  Had  the  application  for  mandamus 
sought  the  application  of  the  moneys  solely  to  pay  the  cou- 
pons held  by  the  plaintiffs,  it  might,  perhaps,  have  been  urged 
as  ground  for  its  refusal,  that  each  bondholder  had  an  interest 
in  "the  fund  so  created.  Bouer  vs.  State  Treas.,  32  La.  An., 
177.  If  the  relief  asked  cannot  be  given  for  the  benefit  of  all 
holders  of  consolidated  bonds,  there  would  seem  to  be  no  diffi- 
culty in  restricting  payments  to  such  as  are  actually  before  the 
court  in  person  or  by  representation.  It  is,  however,  proper  to 
say  that  notwithstanding  the  criticisms  made  by  the  court  upon 
the  nature  and  extent  of  the  relief  asked,  I  do  not  feel  au- 
thorized to  infer  from  its  opinion  that  relief  would  be  given 
to  the  parties  before  it,  had  they  asked  payment  only  of  their 
coupons.  The  opinion  seems  to  proceed  upon  the  broad  ground 
that,  as  Louisiana  is  not  directly  suable  in  its  corporate  capacity, 
the  courts  of  the  Union  cannot  reach  its  agents  employed,  under 
its  orders,  in  the  work  of  destroying  the  contract  rights  of  plaintiffs. 

4.  Are  these  suits  forbidden  by  the  llth  amendment  of  the  Fed- 
eral Constitution  which  declares  that  the  judicial  power  of  the 
United  States  shall  not  be  construed  to  extend  to  any  suit  in  law 
or  equity  commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  state  ?  I  understand  the  court,  in 
effect,  if  not  in  terms,  to  hold  that  they  cannot  be  maintained 
without  violating  that  amendment. 

The  first  authority  cited  in  support  of  that  view  is  The  Queen  vs. 
The  Lords  Commissioners  of  the  Treasury,  L.  R.,  7  Q.  B.,  387.  It 
appears  that  by  an  act  of  Parliament  a  round  sum  was  appro- 
priated to  the  Crown  to  be  used  in  paying  costs  incurred  in 
prosecutions  at  assizes  and  quarter  sessions  in  England,  formerly 
paid  out  of  county  rates.  Bills  of  costs  having  been  passed  by 
local  officers,  certain  items  were  disallowed  and  others  reduced 
by  the  Lords  of  the  Treasury.  Subsequently  a  rule  wrent  against 
the  latter  to  show  cause  why  a  writ  of  mandamus  should  not 
issue  compelling  them  to  pay  these  bills  out  of  the  funds  appro- 
priated to  the  Crown  for  such  purposes.  The  judges,  although  of 
opinion  that  the  defendants  should  be  governed  by  the  taxation  of 
the  local  officers,  declined  to  grant  the  writ.  The  question, 
said  Cockburn,  C.  J.,  was  "whether  the  Lords  .Commissioners  of 
the  Treasury,  when  this  money  got  into  their  hands,  are  bound  to 
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apply  it  as  servants  of  the  Crown,  or  as  the  servants  of  the  Par- 
liament who  voted  the  money."  Said  Blackburn,  J.:  "  The  ques- 
tion remains  whether  there  is  any  statutable  obligation  cast  upon  the 
Lords  of  the  Treasury  to  do  what  we  are  asked  to  compel  them 
to  do  by  mandamus,  namely,  to  issue  a  minute  to  pay  that  money; 
because  it  seems  to  me  clear  that  we  have  a  right  to  grant  a 
mandamus  if  there  is  such  a  statutory  obligation,  particularly 
when  the  application  is  made  on  behalf  of  persons  who  have 
a  direct  interest  in  the  matter,  &c."  Similar  declarations  were 
made  by  the  other  judges.  They  all  concurred  in  denying  the 
writ  upon  the  ground  that  the  money  was  voted,  not  to  named 
officers  to  be  by  them  applied  to  a  designated  purpose,  but  as  £a 
supply  to  the  Crown;'  that  the  officers  who  distributed  it  for 
the  purposes  named  acted  as  servants  of  the  Crown,  not  as  ser- 
vants of  Parliament;  that  a  suit,  against  those  officers,  was,  there- 
fore, one  against  the  Sovereign,  whom,  said  Chief  Justice  Cock- 
burn,  the  Court  of  Queen's  Bench  had  no  power,  even  in  appear- 
ance, to  command. 

It  seems  to  me  that  case  furnishes  no  support  for  the  sug- 
gestion that  these  are  suits  against  the  state,  simply  because  they 
are  brought  against  its  officers.  It  does  not  conflict  with  the 
proposition  that  the  state  treasurer  can  be  compelled  to  apply 
the  proceeds  of  these  taxes  as  stipulated  in  the  statute  and 
constitution  of  1874,  which  were  his  sole  authority  to  receive 
them.  Here  there  is  a  statutable  obligation  upon  him  to  pay 
the  coupons  as  they  matured.  And  to  that  is  added  the  obliga- 
tion imposed  by  that  constitution,  which,  in  terms,  declares  that 
the  proceeds  of  taxes  collected  under  the  act  of  that  year  "shall  be 
paid  by  the  treasurer  of  the  state  to  the  holders  of  said  bonds,  as 
the  principal  and  interest  of  the  same  shall  fall  due,"  without  fur- 
ther legislative  authority.  These  obligations  remain  upon  that 
officer,  unless  it  be  that  the  Debt  Ordinance,  although  unconsti- 
tutional and  void,  has  discharged  them.  Had  Parliament,  instead 
of  the  act  involved  in  the  case  cited,  passed  one  directly  impos- 
ing upon  the  defendants  the  duty  of  paying  out  of  moneys  appro- 
priated for  that  purpose  a  certain  class  of  claims,  it  is  manifest 
that  the  Court  of  Queen's  Bench  would  have  compelled  them,  by 
mandamus  or  other  process,  to  perform  that  duty.  In  the  case 
supposed  there  would  have  been  a  statutable  obligation  which  the 
court  would  not  have  permitted  the  defendants  to  evade  on  the 
pretext  that  they  were  officers  under  the  Crown. 

This  distinction  is  well  illustrated  in  Greiwille-Murray  vs.  Earl  of 
Clarendon,  L.  R.,  9  J£g.,20.  There  the  plain  tiff  sought  a  decree  for 
the  value  of  certain  services  alleged  to  have  been  rendered  by 
him  in  the  diplomatic  service.  He  claimed  that  he  was  entitled 
to  be  paid  out  of  certain  money  voted  by  Parliament  to  the  For- 
eign Office.  Lord  Romilly,  M.  R.,  said:  "It  [the  money  so  voted] 
is  not  paid  in  trust  for  any  particular  person.  The  case  that  was 
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cited  was  to  this  effect:  that  if  Parliament  votes  a  sum  of  £1,000 
to  John  Smith,  and  the  treasury  devote  in  their  books  the  payment 
of  that  sum  to  other  purposes,  then  a  mandamus  will  lie  to  the  treas- 
ury in  order  to  pay  that  £1,000  to  John  Smith.  But  there  is  noth- 
ing of  the  sort  here.  Parliament  has  merely  voted  certain  sums 
to  Her  Majesty,  arid  of  these  sums  £600,000  are  to  he  applied  to 
the  Foreign  Office.  The  distribution  of  that  amount  is  left  to  the 
officers  of  the  Foreign  Office  to  apply  in  such  a  manner  as  is  most 
subservient  to  Her  Majesty's  service  and  to  the  due  support  of  the 
Foreign  Office,  and  there  is  nothing  whatever  to  connect  the  plain- 
tiff with  a  penny  of  this  money  in  any  aspect.  It  is  impossible 
for  me,  therefore,  in  that  state  of  things,  to  say  that  there  is  any 
trust  for  him." 

There  is  another  consideration  which  strengthens  this  position, 
that  is,  the  supremacy  of  the  Constitution  of  the  United  States 
over  state  constitutions  and  state  laws.  To  the  duty  imposed  by 
the  statute  and  constitution  of  1874  upon  its  officers,  there  is 
superadded  the  duty  imposed  by  the  supreme  law  of  the  land  not 
to  regard  as  binding  any  state  enactment  which  impairs  the  obli- 
gation of  contracts. 

If  the  case  cited  from  the  Queen's  Bench  were  susceptible  of 
a  different  construction  it  should  not  have  controlling  influence. 
Here  no  such  relations  exist  between  the  executive  and  judicial 
departments  as  exist  in  England  between  the  Crown  and  the 
courts.  This  was  shown  in  the  elaborate  opinion  of  Mr.  Justice 
Miller,  speaking  for  the  court  in  the  Arlington  case.  That  was 
ejectment  to  recover  real  estate,  in  the  actual  possession  of  officers 
who  claimed  it,  not  in  any  personal  right,  but  for  the  United 
States — property  used  and  occupied  as  a  cemetery  for  the  dead 
soldiers  of  the  Union.  It  was  contended  that  a  suit  against  of- 
ficers of  the  United  States,  having  for  its  object  to  disturb  their 
possession,  was  a  suit  against  the  government.  In  support  of  that 
position  numerous  cases  were  cited  from  the  English  courts  which 
held  that  a  suit  could  not  be  maintained  against  officers  of  the 
Crown.  But  we  held  that  upon  such  a  question  but  little  weight 
should  be  given  to  those  adjudications;  that  there  is  a  vast  differ- 
ence in  the  essential  character  of  the  two  governments  in  refer- 
ence to  the  source  and  depositaries  of  power;  that  while  in  Eng- 
land the  Crown,  the  fountain  of  honor,  cannot  be  disturbed  in  its 
possession  of  property  by  process  directed  against  its  officers  or 
agents,  "  under  our  system  the  people,  who  are  there  subjects,  are 
sovereign;"  that  "  their  rights,  whether  collective  or  individual, 
are  not  bound  to  give  way  to  a  sentiment  of  loyalty  to  the  person 
of  the  monarch;"  that  "  the  citizen  here  knows  no  person,  how- 
ever near  to  those  in  power,  or  however  powerful  in  himself,  to 
whom  he  need  yield  the  rights  which  the  law  secures  to  him  when 
it  is  well  administered;"  that,  "when  he,  in  one  of  the  courts  of 
competent  jurisdiction,  has  established  his  right  of  property,  there 
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is  no  reason  why  deference  to  any  person,  natural  or  artificial,  not 
even  the  United  States,  should  prevent  him  from  using  the  means 
which  the  law  gives,  him  for  the  protection  and  enforcement  of 
that  right."  Said  the  court  further, in  that  case:  "No  man  in  this 
country  is  so  high  that  lie  is  above  the  law.  No  officer  of  the  law 
may  set  that  law  at  defiance  with  impunity.  All  the  officers  of 
the  government,  from  the  highest  to  the  lowest,  are  creatures  of 
the  law  and  are  bound  to  obey  it.  It  is  the  only  supreme  power 
in  our  system  of  government,  and  every  man  who,  by  accepting 
office,  participates  in  its  functions  is  only  the  more  strongly  bound 
to  submit  to  that  supremacy,  and  to  observe  the  limitations  which 
it  imposes  upon  the  exercise  of  the  authority  which  it  gives." 

In  that  case  the  court  reaffirms  the  doctrines  of  Osborn  vs.  Bank 
U.  S.,  9  Wheat.,  738.  The  latter  was  a  suit  to  recover  moneys 
which  officers  of  the  State  of  Ohio,  in  conformity  with  its  stat- 
utes, had  illegally  taken  from  a  bank  of  the  United  States. 
The  suit  being  against  the  officers  of  the  state,  the  objection  was 
taken  that  it  could  not  be  sustained  without  the  state  itself  being 
a  party;  that  the  state  could  not  be  sued;  consequently,  it  was 
argued,  the  relief  prayed — the  restoration  of  the  money — could 
not  be  granted.  But  to  that  objection  the  court,  speaking  by 
Chief  Justice  Marshall — and  this  language  is  quoted  approvingly 
in  the  Arlington  case — said: 

"  If  the  State  of  Ohio  could  have  been  made  a  party  defendant,  it 
can  scarcely  be  denied  that  this  would  be  a  strong  case  for  an  in- 
junction. The  objection  is  that  as  the  real  party  cannot  be  brought 
before  the  court,  a  suit  cannot  be  sustained  against  the  agents  of 
that  party;  and  cases  have  been  cited  to  show  that  a  court  of 
chancery  will  not  make  a  decree  unless  all  those  who  are  substan- 
tially interested  be  made  parties  to  the  suit.  This  is  certainly  true 
where  it  is  in  the  power  of  the  plaintiff  to  make  them  parties,  but 
if  the  person  who  is  the  real  plaintiff,  the  person  who  is  the  true 
source  of  the  mischief,  by  whose  power  and  for  whose  advantage 
it  is  done,  be  himself  above  the  laiv,  be  exempt  from  all  judicial  pro- 
cess, it  would  be  subversive  of  the  best-established  principles  to  say  that 
the  laws  could  not  afford  the  same  remedies  against  the  agent  employed 
in  doing  the  wrong  which  they  ivould  afford  against  him  could  his  prin- 
cipal be  joined  in  the  suit" 

The  decision  in  that  case  has  not  been  heretofore  questioned  in 
this  court.  It  seems  to  establish,  upon  grounds  which  cannot  well 
be  shaken,  that  a  suit  against  state  officers,  to  prevent  a  threatened 
wrong  to  the  injury  of  the  citizen  is  not  necessarily  a  suit  against 
the  state  within  the  meaning  of  the  llth  amendment  of  the  Con- 
stitution; for,  said  the  Chief  Justice,  "the  llth  amendment, 
which  restrains  the  jurisdiction  granted  by  the  Constitution  over 
suits  against  states,  is,  of  necessity,  limited  to  those  suits  in  which 
a  state  is  a  party  to  the  record."  Here,  the  state  is  not  a  party  to  the 
record.  Here,  officers  of  Louisiana  only  are  parties  defendants; 


m 

and  the  relief  asked  is  that  they  be  required  to  perform  purely  min- 
isterial duties  imposed  upon  them  hy  the  statute  and  constitution 
of  1874,  whose  provisions,  as  respects  the  matters  now  in  issue, 
are  still  in  force  and  obligatory,  because  never  affected,  modified, 
or  repealed,  otherwise  than  by  a  debt  ordinance,  subsequently 
adopted,  conceded  to  be  in  conflict  with  the  Constitution,  and, 
therefore,  absolutely  void. 

There  are  other  decisions  of  this  court  still  more  directly  in 
point.  The  leading  one  is  Davis  vs.  Gray,  16  Wall.,  204.  In  that 
case  it  appears  that  the  State  of  Texas  made  a  grant  of  lands  to  a 
railroad  company,  upon  the  basis  of  which  bonds  were  issued  known 
as  land-grant  mortgage  bonds.  They  were  sold  in  large  numbers 
both  in  this  country  and  Europe.  Subsequently  the  state,  by 
provisions  of  its  statutes  and  constitution  attempted  to  repudiate 
and  nullify  its  contract;  and  in  pursuance  thereof,  its  officers  pro- 
posed to  issue  patents  to  others  for  a  part  of  the  lands  embraced 
in  this  grant.  Thereupon  a  suit  in  equity  was  instituted  in  the 
circuit  court  of  the  United  States  against  the  Governor  and  Land 
Office  Commissioner  of  Texas,  to  prevent  them  from  issuing  pat- 
ents for  the  lands  or  any  part  of  them.  The  state  was,  of  course, 
not  made  a  party  on  the  record.  The  bill  was  demurred  to  upon 
the  ground  that  she  could  not  be  sued,  and  that  the  suit,  being 
against  her  officers,  was  one,  within  the  meaning  of  the  Consti- 
tution, against  the  state.  The  demurrer  was  overruled,  and  the 
relief  asked  was  given. 

Touching  the  question  of  jurisdiction,  the  court,  speaking  by  Mr. 
Justice  Swayne,  stated  these  principles  as  having  been  announced  in 
Osbornvs.  U.  S.  Bank:  1.  That  a  circuit  court  of  the  United  States, 
in  a  proper  case  in  equity,  may  enjoin  a  state  officer  from  executing  a 
state  law  in  conflict  with  the  Constitution,  or  a  a  statute  of  the  United 
States,  when  such  execution  will  violate  the  rights  of  the  complain- 
ant. 2.  Where  the  state  is  concerned,  the  state  should  be  made  a 
party,  if  it  can  be  done.  That  it  cannot  be  done  is  a  sufficient 
reason  for  the  omission  to  do  it,  and  the  court  may  proceed  to 
decree  against  the  officers  of  the  state  in  all  respects  as  if  the  state  were 
a  party  to  the  record.  3.  That  in  deciding  who  are  parties  to  the 
suit  the  court  will  not  look  beyond  the  record.  Making  a  state 
officer  a  party,  said  the  court,  does  not  make  the  state  a  part}7, 
although  her  laws  prompt  his  action,  and  the  state  stands  behind 
him  as  the  real  party  in  interest. 

It  was  in  conformity  with  those  doctrines  that  the  relief  asked 
in  Davis  vs.  Gray  was  given.  See  also  Vattier  vs.  Hinde,  7  Pet., 
263-4;  Louisville  E.  R.  Co.  vs.  Letson,  2  How.,  551 ;  2  Story's  Const., 
§  1,685;  1  Kent  Com.,  351. 

In  part  upon  the  authority  of  Davis  vs.  Gray  and  Osborn 
vs.  Bank  of  the  The  United  States,  this  court,  in  Board  of  Liqui- 
dation vs.  Me  Comb,  92  U.  S.,  538,  maintained  the.  right  of  a  holder 
of  consolidated  bonds  to  a  decree  against  the  officers  of  the 
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State  of  Louisiana,  who  are  here  defendants,  constituting  the 
board  of  liquidation,  preventing  the  use  of  such  bonds  for  the 
payment  of  a  debt  due  from  the  state  to  a  Levee  Com- 
pany. The  proposed  action  of  the  board  was  based  upon  a 
statute  passed  March  2d,  1875.  So  that  the  suit  had  for  its 
object  to  prevent  state  officers,  charged  with  the  execution  of 
the  latter  act,  from  carrying  out  its'"  provisions.  It  never  oc- 
curred to  this  court  that  the  suit  was,  for  that  reason,  one 
against  the  state  within  the  meaning  of  the  Constitution.  Upon 
the  general  question,  whether  the  defendants,  being  officers  of 
the  state,  were  amenable  to  process  from  a  federal  court,  Mr. 
Justice  Bradley,  speaking  for  this  court,  observed:  "  On  this 
branch  of  the  subject  the  numerous  and  well-considered  cases 
heretofore  decided  by  this  court  leave  little  to  be  said.  The 
objections  to  proceeding  against  state  officers  by  mandamus  or 
injunction  are  :  first,  that  it  is,  in  effect,  proceeding  against  the 
state  itself;  and,  secondly,  that  it  interferes  with  the  official  dis- 
cretion vested  in  the  officers.  It  is  conceded  that  neither  of 
these  things  can  be  done.  A  state,  without  its  consent,  cannot 
be  sued  by  an  individual;  and  a  court  cannot  substitute  its  own 
discretion  for  that  of  executive  officers  in  matters  belonging  to  the 
proper  jurisdiction  of  the  latter.  But  it  has  been  well  settled,  that 
when  a  plain  official  duty,  requiring  no  exercise  of  discretion,  is 
to  be  performed,  and  performance  is  refused,  any  person  who  will 
sustain  personal  injury  by  such  refusal  may  have  a  mandamus  to 
compel  its  performance;  and  when  such  duty  is  threatened  to  be 
violated  by  some  positive  official  act,  any  person  who  will  sustain 
personal  injury  thereby,  for  which  adequate  compensation  cannot 
be  had  at  law,  may  have  an  injunction  to  prevent  it.  In  such  case, 
the  writs  of  mandamus  and  injunction  are  somewhat  correlative 
to  each  other.  In  either  case,  if  the  officer  plead  the  authority  of 
an  unconstitutional  law  for  the  non -performance  or  violation  of 
his  duty,  it  will  not  prevent  the  issuing  of  the  writ.  An  uncon- 
stitutional law  will  be  treated  by  the  courts  as  null  and  void.  Os- 
born  vs.  Bank  of  U.  S.,9  Wheat.,  859;  Davis  vs.  Gray,  16  Wall, 
226."  Upon  these  grounds,  the  decree  of  the  circuit  court  was 
affirmed,  so  far  as  it  prohibited  the  debt  due  the  Levee  Company 
from  being  funded  in  consolidated  bonds.  Such  use  of  them  was 
deemed  an  impairment  of  the  contract  rights  of  those  who  were 
entitled  to  receive  them. 

It  seems  to  me  impossible,  in  view  of  our  decision  in  McComb's 
case,  apart  from  previous  decisions  upon  which  it  was  founded,  to 
hold  that  these  suits  are  forbidden  by  the  llth  amendment  of  the 
Federal  Constitution.  In  that  case  we  have  adjudged  that  there 
is  power  in  the  courts  of  the  Union,  in  a  suit  by  an  individual 
against  state  officers,  to  prevent  them — in  execution  of  an  uncon- 
stitutional statute — from  using  these  consolidated  bonds  for  pur- 
poses inconsistent  with  the  contract  under  which  they  were  issued. 
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less, in  suits  against  such  officers,  to  prevent  the  misapplication 
of  moneys  collected  for  the  purpose  of  meeting  the  interest  on 
those  bonds;  and  this,  in  part,  upon  the  ground  that  the  relief 
asked  will  require  the  officers,  who  have  charge  of  those  moneys, 
to  disregard  the  confessedly  void  orders  of  the  supreme  political 
power  of  the  state. 

It  may  be  asked,  when  before  has  this  court  found  the  unconsti- 
tutional mandate  of  a  state  to  be  an  obstacle  in  the  way  of  compel- 
ling her  officers  to  respect  rights  of  contract,  the  obligations  of 
which  are  protected  against  impairment  by  an}7  law  of  the  state  ? 
Of  what  value  is  the  contract  clause  of  the  Federal  Constitution  if 
it  cannot  be  enforced  against  hostile  provisions  of  a  state  constitu- 
tion ?  This  court  said,  in  Dodge  vs.  Woolsey,  18  How.,  360,  that  "a 
change  of  constitution  cannot  release  a  state  from  contracts 
made  under  a  constitution  which  permits  them  to  be  made;"  in 
Jefferson  Branch  Bank  vs.  Shelly,  1  Bla.,  448,  that  a  contract  be- 
tween Ohio  and  a  bank  in  that  state  "  was  entitled  to  the  protec- 
tion of  the  Constitution  of  the  United  States  against  any  law  of 
the  State  of  Ohio  impairing  its  obligation;"  in  Railroad  Co.  vs. 
Me  Clure  10  Wall.,  515,  that  "  the  constitution  of  a  state  is  undoubt- 
edly a  law"  within  the  meaning  of  the  contract  clause  of  the 
Constitution,  and  that  ua  state  can  no  more  do  what  is  thus 
forbidden  by  one  than  by  the  other — there  is  the  same  im- 
pediment in  the  way  of  both;"  in  White  vs.  Hart,  13  Wall.,  652, 
that  "  it  is  well  settled  by  the  adjudications  of  this  court  that  a 
state  can  no  more  impair  the  obligation  of  a  contract  by  adopting 
a  constitution  than  by  passing  a  law — in  the  eye  of  the  constitu- 
tional inhibition  they  are  substantially  the  same  thing;"  and  in 
Gunn  vs.  Barry,  15  Wall.,  625,  that  the  Constitution  of  the  United 
States  "  is  above  and  beyond  the  power  of  Congress  and  the  states, 
and  is  alike  obligatory  upon  both;  a  state  can  no  more  impair  an 
existing  contract  by  a  constitutional  provision  than  by  a  legislative 
act;  both  are  within  the  prohibition  of  the  National  Constitution." 
Why  should  these  established  doctrines  of  the  court  be  overruled, 
as,  for  all  practical  purposes,  they  are,  by  the  judgment  this  day 
rendered?  The  Constitution  declares  that  it  shalfbethe  supreme 
law  of  the  land,  "any  thing  in  the  constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding."  Its  mandate,  in  that  respect,  is 
addressed  alike  to  the  judges  of  the  federal  and  state  courts,  for 
it  declares  that  "  the  judges  in  every  state  shall  be  bound  thereby." 
And,  as  is  said  in  Dodge  vs.  Woolsey,  "  to  make  its  supremacy  more 
complete,  impressive,  "and  practical,  that  there  should  be  no  escape 
from  its  operation,  and  that  its  binding  force  upon  the  states  and 
the  members  of  Congress  should  be  unmistakable,  it  is  declared 
that  "  the  senators  and  representatives,  before  mentioned,  and  the 
members  of  the  state  legislatures,  and  all  executive  and  judicial  offi- 
cers, both  of  the  United"  States  and  of  the  several  states,  shall  be 
bound  by  an  oath  or  affirmation  to  support  this  Constitution." 
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Nor  can  I  agree  that  the  officers  of  the  state — if  the  relief  here 
asked  be  granted — cannot  be  protected  against  any  subsequent 
action  of  the  state.  If  proceeded  against  because  of  their  com- 
pliance with  the  judgments  of  the  courts  of  the  Union,  the  suit 
can  ultimately  be  brought  here  for  review. 

Upon  the  general  question  of  the  power  of  a  circuit  court  to  grant 
a  mandamus  against  state  officers,  there  are  some  propositions  an- 
nounced by  the  court  which  should  be  examined.  The  fact  is  men- 
tioned that  the  coupons  held  by  plaintiffs  have  not  been  reduced  to 
judgment,  and  it  is  said  that  a  circuit  court,  in  exercising  its  original 
jurisdiction,  can  ordinarily  grant  a  writ  of  mandamus  only  in  aid 
of  some  existing  jurisdiction.  As  the  state  cannot  be  sued  as  a 
party  defendant,  to  say  that  a  judgment  for  the  amount  of  the 
coupons  is  a  condition  precedent  to  a  mandamus  is  only  another 
form  of  saying  that  there  is  no  remedy  whatever  to  prevent  the 
misapplication  of  the  moneys  raised  under  the  contract  and  by 
virtue  of  the  statute  and  Constitution  of  1874.  The  demands  of 
the  plaintiffs  are  not  disputed,  except  upon  the  ground  that  the 
Debt  Ordinance  has  assumed,  without  the  consent  of  the  state's 
creditors,  to  remit  the  interest  falling  due  January  1,  1880,  and  to 
divert  the  funds  raised  to  meet  it.  The  genuineness  of  the 
bonds  and  coupons  is  not  questioned.  The  case,  therefore,  comes 
within  the  rule,  explicitly  laid  down  in  McComb's  and  other  cases, 
that  mandamus  will  lie  to  compel  the  performance  by  a  public 
officer  of  a  plain  ministerial  duty,  requiring  no  exercise  of  dis- 
cretion. Such  a  remedy  is  absolutely  essential  for  the  protection 
of  the  rights  here  claimed. 

Upon  this  question,  reference  is  made  by  the  court  to  Bath 
Co.  vs.  Amy,  13  Wall.,  247,  and  Davenport  vs.  Dodge  County.  105 
U.  S.,  242.  In  the  first  of  those  cases  it  was  decided  that  a  cir- 
cuit court  had  no  power,  under  the  act  of  1789,  to  issue  a  writ  of 
mandamus  except  where  necessary  or  ancillary  to  the  exercise  of 
its  jurisdiction.  And  that  doctrine  was  reaffirmed  in  Davenport  vs. 
Dodge  Co.,  upon  the  authority  of  Bath  Co.  vs.  Amy.  but  without 
any  question  being  raised  in  the  former  case  as  to  the  power 
of  a  circuit  court  to  issue  writs  of  mandamus  since  the  act  of  March 
3,  1875.  It  will  be  found  that  the  decision  in  Bath  Co.  vs.  Amy, 
was  based  upon  Mclntire  vs.  Wood,  7  Cr.,  504;  McCluny  vs.  Sil- 
liman,  6  Wheat.,  601;  and  Kendall  vs.  United  States,  12  Pet.,  584. 

In  Mclntire  vs.  Wood  a  circuit  court  was  held  to  have  authority  to 
issue  such  writs  only  when  necessary  to  the  exercise  of  its  jurisdic- 
tion. But  it  was  said:  "Had  the  llth  section  of  the  judiciary  act 
[the  one  declaring  what  suits  shall  be  within  the  original  cognizance 
of  circuit  courts,]  covered  the  whole  ground  of  the  Constitution,  there 
would  be  much  reason  for  exercising  this  power  in  many  cases 
wherein  some  ministerial  act  is  necessary  to  the  completion  of  an 
individual  right  arising  under  the  laws  of  the  United  States,  and  the 
14th  section  of  the  same  act  would  sanction  the  issuing  of  the  writ 
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for  such  a  purpose.  But  although  the  judicial  power  of  the  United 
States  extends  to  cases  arising  under  the  laws  of  the  United  States, 
the  legislature  have  not  thought  proper  to  delegate  the  exercise  of 
that  power  to  its  circuit  courts  except  in  certain  specified  cases." 

In  Kendall  vs.  United  States,  the  previous  cases  were  held  to  decide 
that  the  writ  was  appropriate  to  compel  the  performance  of  a  minis- 
terial act,  necessary  to  the  completion  of  an  individual  right  arising 
under  the  laws  of  the  United  States.  12  Pet.,  616-17.  In  all  the 
cases  prior  to  Bath  Co.  vs.  Amy,  the  want  of  power  in  a  circuit 
court  to  issue  the  writ,  in  the  first  instance,  and  in  advance  of  a 
judgment,  establishing  the  rights  of  the  parties,  was  put  distinctly 
upon  the  ground  that  the  whole  judicial  power  of  the  United 
States  had  not  been  delegated  to  the  circuit  courts.  In  Ken- 
dall's case,  however,  the  power  of  the  circuit  court  in  the  Dis- 
trict of  Columbia,  to  compel  the  Postmaster-General  by  man- 
damus to  perform  a  duty  enjoined  by  an  act  of  Congress,  was 
sustained  because,  differently  from  the  circuit  courts  in  the  sev- 
eral states,  its  jurisdiction  then  extended  to  all  cases  in  law  or 
equity  arising  under  the  laws  of  the  United  States.  Now,  it  is  ap- 
parent, that  the  act  of  March  3,  1875,  supplies  what,  was  said  in 
Mclntire  vs.  Wood  and  Me  Clurty  vs.  Silliman  to  be  wanting.  It  sub- 
stantially i  covers  the  whole  ground  of  the  Constitution.'  It  invests 
the  Circuit  Courts  of  the  United  States  with  original  jurisdiction, 
and  with  jurisdiction  by  removal  from  the  state  courts,  of  all  suits  at 
law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  $500,  arising  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties  made,  or  which  shall  be  made, 
under  their  authority;  or  in  which  the  United  States  are  plain- 
tiffs or  petitioners;  or  in  which  there  is  a  controversy  between 
citizens  of  different  states;  or  a  controversy  between  citizens  of  a 
state  and  foreign  states,  citizens,  or  subjects;  or  a  controversy  be- 
tween citizens  of  the  same  state  claiming  lands  under  grants  of 
different  states. 

It  seems  to  me  entirely  clear  that  since  the  enlargement,  by  the  act 
of  March  3, 1875,  of  the  jurisdiction  of  the  circuit  courts,  they  have 
power,  in  the  first  instance,  and  in  advance  of  a  judgment  to  issue 
a  writ  mandamus,  to  compel  the  performance  of  purely  ministerial 
acts,  requiring  no  exercise  of  discretion,  and  which  are  necessary  to 
the  protection  or  completion  of  an  individual  right  arising  under 
the  Constitution  or  laws  of  the  United  States.  Unless  the  circuit 
court  can  interfere,  by  injunction,  to  prevent  the  officers  of  the  state 
from  doing  what  they  propose  to  do,  and,  by  mandamus,  to  compel 
them  to  perform  the  ministerial  acts  required  by  the  statute  and 
constitution  of  1874,  then  its  new  and  enlarged  jurisdiction  is  of 
no  practical  value  in  any  case  where  a  state  determines  to  repu- 
diate its  contracts  and  to  enforce  ordinances  impairing  their  obli- 
gation. The  power  has  always  existed  in  those  courts  to  issue  such 
writs,  not  specifically  provided  by  statute,  as  "  may  be  neces- 
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sary  for  the  exercise  of  their  respective  jurisdictions,  and  agree- 
able to  the  usages  and  principles  of  law."  1  Stat.,  81,  334;  R.  S., 
§  716.  Jurisdiction  -to  hear  and  determine  a  suit  arising  under 
the  Constitution  and  laws  of  the  United  States  carries  with  it  the 
power  to  issue  either  a  writ  of  mandamus  or  a  writ  of  injunction, 
or  both,  when  essential  to  the  protection  and  enforcement  of  rights 
involved  in  that  suit.  In  such  cases  the  writ  is,  in  every  legal 
sense,  not  simply  necessary,  but  vital  to  the  exercise  of  the  juris- 
diction granted. 

It  must  also  be  observed  that  the  mandamus  suit  was  commenced 
in  an  interior  court  of  the  state,  and  thence  removed  into  the 
Circuit  Court  of  the  United  States.  If  the  power  of  the  latter  de- 
pended upon  the  question  whether  the  state  court  could,  by  man- 
damus, compel  a  state  officer  to* perform  plaift  official  duties  im- 
posed by  law,  the  writ  should  go.  This  court,  I  submit  with  great 
confidence,  is  in  error  if  it  means  to  say  that  Hart  vs.  Burke,  33  La. 
An.,  498,  decides,  or  that  the  Supreme  Court  of  Louisiana  has  ever 
decided,  that  the  courts  of  that  state  cannot,  under  any  circum- 
stances, compel  the  officers  of  the  state,  by  mandamus,  to  perform 
plain  official  duties  requiring  no  discretion.  The  state  code  of 
procedure  expressly  declares  that  the  writ  "may  be  directed  to 
public  officers  to  compel  them  to  fullfil  any  of  the  duties  attached 
to  their  office,  or  which  may  be  legally  required  of  them."  (Sec. 
834.)  It  is,  I  think,  clear  that,  but  for  the  Debt  Ordinance  that 
court  would  have  sustained  the  writ  in  Hart  vs.  Burke,  and  com- 
pelled the  state  officers  to  obey  the  statute  and  constitution  of 
1874.  What  that  court  adjudged  was  that  while  an  officer  could 
not  plead  the  authority  of  an  unconstitutional  statute  as  a  justifi- 
cation for  the  non-performance  or  violation  of  his  duty,  it  was 
different  where  the  authority  is  an  article  in  the  state  constitution. 
Upon  that  ground  alone  the  writ  was  refused  in  Hart  vs.  Burke. 

That  I  do  not  misinterpret  that  case  is  clear  from  Newman  vs. 
Burke,  £c.,  determined  in  April,  1882.  Newman,  holding  war- 
rants on  the  general  fund  of  the  state  for  1880  and  1881,  claimed 
that  by  virtue  of  the  Debt  Ordinance  he  was  entitled  to  be  paid 
out  of  moneys  in  the  hands  of  state  officers,  collected  under  the 
statute  and  constitution  of  1874,  and  by  that  ordinance  directed 
to  be  transferred  to  the  general  fund.  He  obtained  by  the  judg- 
ment of  the  supreme  court  of  the  state  an  order  for  a  mandamus 
against  the  state  treasurer  and  fiscal  agent,  directing  them  to  conform 
their  books  to  the  requirements  of  the  Debt  Ordinance,  subject, 
however,  to  the  right  and  duty  of  those  officers  "to  retain  in  stain 
quo  so  much  of  the  fund  in  controversy  as  may  be  necessary  to 
satisfy  the  pending  claims  of  S.  J.  Hart  and  John  Elliott  et  al., 
.  .  .  in  case  judgment  should  be  rendered  in  their  favor  in  the 
judicial  proceedings  instituted  by  them,  and  now  pending  in  the 
Supreme  Court  of  the  United  States."  So  that  they  only  await 
the  final  determination  of  these  suits  to  ascertain  whether  they 
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can  safely  execute  a  state  ordinance  in  conflict  with  the  Federal 
Constitution. 

The  state  court/ affirming  the  doctrines  of  Hart  vs.  Burke, 
said:  "Inasmuch  as  no  court  can  ever  acquire  jurisdiction  over 
a  state,  or  to  enforce  a  contract  of  a  state  against  her  will,  it 
follows  that  no  court  can  ever  have  power  to  decree  the  invalidity 
of  any  provision  of  the  state  constitution  on  the  ground  that  it  impairs 
the  obligation  of  such  a  contract.  But  unless  the  court  may  decree 
the  nullity  of  such  a  provision,  on  such  a  ground,  it  follows  that 
it  cannot  compel  the  officers  of  the  state  to  do  anything  in  violation 
thereof,  because  the  constitution  of  the  state  is  their  exclusive  mandate 
and  absolutely  binding  on  them" 

This  language  nejds  no  interpretation.  .  "While  the  Federal  Con- 
stitution declares  that  it  shall  be  trie  supreme  law  of  the  land,  any- 
thing in  the  constitution  of  any  state  to  the  contrary  notwithstand- 
ing, the  Supreme  Court  of  Louisiana  holds  that,  in  the  matter  of 
state  contracts,  her  constitution  is  the  exclusive  mandate  to,  and 
absolutely  binding  upon,  her  officers,  anything  in  the  Constitution 
of  the  United  States  to  the  contrary  notwithstanding.  And  I  take 
leave  to  say,  with  all  respect  for  my  brethren,  that  the  decision 
this  day  rendered  can  be  sustained  upon  no  other  ground.  But  in 
vain  has  this  court  repeatedly  adjudged  that  a  suit  against  the 
officers  of  a  state  to  enforce  the  performance  of  plain  official 
duties  is  not,  necessarily,  one  against  the  state  within  the  mean- 
ing of  that  Constitution  j  in  vain  has  it  often  decided  that  con- 
tracts with  states  are  as  fully  protected  by  that  Constitution  as 
are  those  between  individuals,  and  that  a  state  can  no  more  im- 
pair an  existing  contract  by  constitutional  provision  than  by  a  leg- 
islative act;  in  vain  have  the  Circuit  Courts  of  the  United  States 
been  invested  with  jurisdiction  of  all  suits  arising  under  the  Con- 
stitution and  laws  of  the  United  States;  in  vain  does  that  Consti- 
tution declare  that  it  shall  be  the  supreme  law  of  the  land,  bind- 
ing upon  the  judges  in  every  state;  if  it  be  true,  as  determined 
by  the  Supreme  Court  of  Louisiana,  that  no  court  can  ever  have 
power  to  decree  a  provision  of  a  state  constitution  invalid  on  the 
ground  that  it  impairs  the  obligation  of  contracts  with  that  state, 
or  to  compel  state  officers  to  disregard  such  invalid  provision. 

As  further  evidence  that  the  state  court  recognizes  the  right  to 
a  mandamus  compelling  state  officers  to  discharge  ministerial  du- 
ties, imposed  by  provisions  of  the  Debt  Ordinance,  I  refer  to 
Eucyer  vs.  Burke,  reported  in  the  same  volume  with  Hart  vs.  Burke. 
33  La.  An.,  969.  Eucyer  was  the  owner  of  certain  consolidated 
bonds,  issued  under  the  act  of  1874.  He  concluded  to  accept  the 
provisions  of  the  debt  ordinance  of  1879,  and,  in  conformity  there- 
with, applied  to  the  state  treasurer  to  have  his  bonds  stamped,  so 
as  to  show  that  he  acceded  to  the  reduction  of  interest  made  by 
that  ordinance.  The  state  treasurer  declining  to'  comply  wdth  this 
request,  an  application  was  made  to  an  inferior  state  court  to  com- 
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pel  him  to  stamp  the  bonds.  His  refusal  to  comply  with  the  rela- 
tor's  demands  was  based  in  part  upon  a  statute  passed  in  1880, 
(after  the  debt  ordinance  went  into  operation,)  which  declares 
that  no  bond  shall  be  stamped  until  the  coupons  of  January,  1880, 
were  surrendered.  That  the  relator  did  not  do.  Mandamus  was 
refused  by  the  inferior  court,  but  the  Supreme  Court  of  Louisiana, 
after  deciding  that  the  act  of  1880  was  inoperative,  because  in 
conflict  with  the  Debt  Ordinance,  said: 

"  In  his  answer,  defendant  alleges  that  the  service  required  of 
him  by  relator  is  not  a  ministerial  duty,  and  that  the  judiciary  has 
no  control  over  the  executive  and  co-ordinate  branches  of  the  gov- 
ernment, except  as  regards  purely  ministerial  duties  of  executive 
officers.  As  regards  the  first  proposition,  we  decide  that  the  ser- 
vice required  in  this  case  is  the  performance  of  a  purely  minis- 
terial duty,  and  this  is  too  plain  to  require  argument.  As  to  the 
second  proposition,  it  is  elementary;  but  while  fully  recognizing 
the  independence  and  all  the  rights  of  the  co-ordinate  branches  of 
the  government,  it  is  only  necessary  to  say  that  it  is  the  province 
and  duty  of  the  judiciary,  whenever  the  question  is  properly 
brought  before  it  in  judicial  proceedings,  to  decide  whether  duties 
sought  to  be  enforced  at  the  hands  of  officers  are  or  are  not  minis- 
terial, and  that  it  is  of  the  essence  of  the  judiciary  to  adjudge 
such  questions,  as  otherwise  those  officers  would  themselves,  by 
their  own  decision,  be  judges  of  their  legal  and  constitutional 
powers."  The  judgment  of  the  lower  court  was  reversed,  and  the 
mandamus  ordered  to  be  issued,  at  the  costs  of  the  state  treasurer 
in  both  courts. 

Thus  it  is  shown  that  the  same  court  which  determined  Hart  vs. 
Burke  has  decided  that  the  courts  of  Louisiana  have  power,  by 
mandamus,  to  compel  an  officer  of  the  state  to  discharge  minis- 
terial duties,  requiring  in  their  performance  no  discretion  upon  his 
part;  especially  when  necessary  to  enforce  a  provision  in  the  state 
constitution  in  conflict  with  the  Constitution  of  the  United  States. 

It  would  seem,  then,  that  holders  of  the  consolidated  bonds  of 
Louisiana  are  in  this  anomalous  condition:  While  the  state  courts, 
because  of  the  Debt  Ordinance  in  the  new  constitution,  will  not, 
by  mandamus,  compel  its  officers  to  perform  the  purely  ministerial 
duties,  imposed  by  the  statute  and  constitution  of  1874;  but  will, 
by  using  that  writ,  require  those  officers  to  execute  the  provisions 
of  that  Ordinance,  although  it  is  in  conflict  with  the  Federal  Con- 
stitution; the  courts  of  the  United  States,  though  now  invested 
with  jurisdiction  of  all  suits  arising  under  the  Constitution  and  the 
laws  of  the  United  States  are,  it  seems,  without  power  to  compel 
those  officers  to  respect  the  inhibition  in  the  supreme  law  of  the 
land  against  state  laws  impairing  the  obligation  of  contracts.  Such 
are  the  results  which  follow  from  the  action  of  the  supreme 
political  power  of  a  state  whose  officers,  sworn  to  support  the 
Constitution  of  the  United  States,  are  required  by  the  state  court 
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to  look  to  the  state  constitntion  as  their  "  exclusive  mandate  and 
absolutely  binding  on  them." 

My  own  conclusions  are: 

That  the  officers  of  Louisiana  cannot  rightfully  enforce  pro- 
visions of  its  constitution  which  conflict  with  the  supreme  law 
of  the  land,  and  the  courts  of  the  Union  should  not  permit  them 
to  do  so; 

That  but  for  the  adoption  of  the  unconstitutional  Debt  Ordinance 
of  1879,  and  whether  the  suits  were  in  a  state  court  or  in  the  cir- 
cuit court  of  the  United  States,  these  state  officers  would  have 
been  restrained  by  injunction  from  diverting  the  funds  collected 
to  meet  the  interest  on  the  consolidated  bonds,  and  would  have 
been  compelled,  by  mandamus,  to  perform  the  purely  ministerial 
duties  enjoined  by  the  statute  and  constitution  of  1874; 

That  if  by  existing  laws  the  circuit  court  of  the  United  States 
has  no  power  to  issue  such  writs,  still,  upon  the  removal  of  the 
mandamus  suit  from  the  state  court,  the  former  had  power  to  do 
what  the  state  court  could  legally  have  done  had  there  been  no 
removal,  viz.,  make  peremptory  the  alternative  mandamus  granted 
at  the  beginning  of  the  suit  by  the  inferior  state  court; 

That  the  Debt  Ordinance  being  void  because  in  conflict  with 
the  Constitution  of  the  United  States,  furnishes  no  reason  what- 
ever— least  of  all  in  the  courts  of  the  Union — why  the  relief  asked 
should  not  be  granted  by  any  court  of  proper  jurisdiction  as  to 
parties; 

That  to  refuse  relief  because  of  the  command  of  a  state  to  its 
officers  to  do  that  which  is  forbidden,  or  refrain  from  doing 
that  which  is  enjoined,  by  the  supreme  law  of  the  land;  or  to 
give  effect,  for  any  purpose,  in  the  courts  of  the  Union,  to  the 
orders  of  the  supreme  political  power  of  a  state,  made  in  de- 
fiance of  the  Constitution  of  the  United  States,  is,  practically, 
to  announce  that,  so  far  as  judicial  action  is  concerned,  a  state 
may,  by  nullifying  provisions  in  its  fundamental  law,  destroy 
rights  of  contract,  the  obligations  of  which  the  Constitution  de- 
clares shall  not  be  impaired  by  any  state  law.  To  such  a  doc- 
trine I  can  never  give  my  assent. 

I  am,  therefore,  unable  to  concur  in  the  opinion  and  judgment 
of  the  court. 
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No.  845.— OCTOBER  TERM,  1882. 


ANDREW  ANTONI, 

Plaintiff  in  Error, 

vs. 


SAMUEL  C.  GREENHOW,   Treasurer 
of  the  City  of  Eichmond. 


In  error  to  the  Su- 
preme Court  of 
Appeals  of  the 
State  of  Virginia. 


MR.  CHIEF  JUSTICE  WAITE  delivered  the  opinion 
of  the  Court. 

On  the  30th  of  March,  1871,  the  General  Assembly 
of  Virginia  passed  an  act  to  provide  for  the  funding 
and  payment  of  the  public  debt,  by  which  two- 
thirds  of  the  amount  due  on  old  bonds  might  be 
funded  in  new  bonds,  with  interest  coupons  attached 
* 'receivable  at  and  after  maturity  for  all  taxes,  debts, 
dues  and  demands  due  the  State."  Under  this  act 
many  bonds  were  put  out  with  coupons  which  ex- 
pressed on  their  face  that  they  were  receivable  for 
taxes.  On  the  7th  of  March,  1872,  however,  the 
General  Assembly  passed  another  act  prohibiting  the 
officers  charged  by  law  with  the  collection  of  taxes 
from  receiving  in  payment  anything  else  than  gold 
and  silver  coin,  United  States  treasury  notes,  and 
notes  of  the  national  banks,  and  repealing  all  other 
acts  inconsistent  therewith. 

The  Supreme  Court  of  Appeals  of  Virginia  de- 
cided, at  its  November  term,  1872,  in  the  case  of 
Antoni  vs.  Wright,  22  Gratt.,  933,  that  in  issuing 
these  bonds  the  State  entered  into  a  valid  contract 
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with  all  persons  taking  the  coupons  to  receive 
them  in  payment  of  taxes  and  State  dues,  and  that 
the  act  of  1872,  so  far  as  it  conflicted  with  this  con- 
tract was  void.  The  authority  of  this  case  was 
recognized  in  Wise  vs.  Eogers,  24  Gratt.,  169;  and 
in  Clark  vs.  Tyler,  30  Gratt.,  137,  decided  in  1878,  it 
was  said :  '  'This  decision  of  Antoni  vs.  Wright  * 
*  *  must  be  held  to  he  the  settled  law  of  this 
State."  The  same  questions  were  decided  in  the 
same  way  here  at  the  October  term,  1880,  in  Green- 
how  vs.  Hartman,  102  U.  S.,  672,  and  are  no  longer 
open  in  this  Court.  Any  act  of  the  State  which  for- 
bids the  receipt  of  these  coupons  for  taxes  is  a  viola- 
tion of  the  contract  and  void  as  against  coupon 
holders. 

At  the  time  the  act  of  1871  was  passed,  and  when 
the  bonds  and  coupons  were  issued,  the  Supreme 
Court  of  Appeals  of  the  State  had  jurisdiction  to 
grant  writs  of  mandamus  in  all  cases  where  manda- 
mus would  lie,  according  to  the  principles  of  the 
common  law,  if  necessary  to  prevent  a  failure  of 
justice;  and  in  Antoni  vs.  Wright,  ubi supra,  it  was 
decided  that  the  writ  of  mandamus  was  the  proper 
remedy  to  compel  a  collector  to  accept  the  coupons 
in  question  when  offered  in  payment  of  taxes.  The 
case  of  Wise  vs.  Eogers  presented  the  same  ques- 
tion, and  we  understand  it  to  have  been  the  settled 
practice  of  that  Court  to  entertain  suits  for  similar 
relief. 

The  form  and  mode  of  proceeding  were  regulated 
by  statute,  which  provided  (Code  Virginia,  1 873,  p. 
1023,  c.  151,  sec.  1)  that  when  the  return  was  made 
to  a  writ  of  mandamus  it  should  state  plainly  and 
concisely  the  matter  of  law  or  fact  relied  on  in  op- 
position to  the  complaint;  that  the  complainant 
might  thereupon  demur  to  the  return,  or  plead 
thereto,  or  both,  and  that  the  defendant  might  re- 
ply, take  issue  on,  or  demur  to  the  pleas  of  the  com- 
plainant. The  case  was  to  be  tried  at  the  place 


-where  writs  »f  error  to  the  Court  were  to  be  tried, 
(Code,  p.  1051),  and  after  a  verdict  was  found,  or 
judgment  rendered  on  demurrer  or  otherwise  for  the 
person  suing  out  the  writ,  he  could  recover  his  costs, 
wifch  such  damages  as  the  jury  might  assess,  and 
ha^e  foTthwith  a  peremptory  writ. 

On  the  14th  of  January,  1882,  the  General  As- 
sembly passed  another  act,  of  which  the  following; 
is -a  copy: 

""£!HAP.  7. — An  act  to  prevent  frauds,  upon  the  Com- 
monwealth and  the  holders  of  her  securities 
in  the  collection  and  disbursement  of  reve- 
nues. 

'  'Whereas,  bonds  purporting  to  be  the  bonds  of 
tthis  Commonwealth,  issued  by  authority  of  the  act 
March  thirtieth,  eighteen  hundred  and  seventy-one, 
^entitled  an  act  to  provide  for  the  funding  and  pay- 
ment of  the  public  debt,  and  under  the  act  of  March 
ttwenty-eight,  eighteen  hundred  and  seventy-nine, 
(entitled  *  an  act  to  provide  a  plan  of  settlement  of 
ihe  public  debt,  are  in  existence  without  authority 
<&f  law; 

"And  whereas,  other  such  bonds  are  in  existence 
wMch  are  spurious,  stolen  or  forged,  whiOh  bonda 
bear  coupons  in  the  similitude  of  genuine  coupon^, 
receivable  for  all  taxes,  debts  and  demands  due  tlm- 
Coram  on  wealth . 

u  And  wnereas,  the  coupons  from  such  spurious,, 
stolen  or  forged  bonds  are  received  in  pavment  of 
taxes,  debts  and  demands; 

'*  And  whereas,  genuine  coupons  from  genuine 
bonds,  after  having  been  received  in  payment  of 
taxes,  debts  and  demands,  are  fraudulently  re- 
issued, and  received  more  than  once  in  such  pay- 
ments; 

"  And  whereas,  such  frauds  on  the  rights  of  the 
holders  of  the  aforesaid  bonds  impairs  the  contract 
made  by  the  Commonwealth  with  them,  that  the 


coupons  thereon  should  be  received  in  payment  of 
all  taxes,  debts  and  demands  due  the  said  Common- 
wealth, and  at  the  same  time  defrauds  her  out  of 
her  revenues; 

"Therefore,  for  the  purpose  of  protecting  the 
rights  of  said  bondholders  and  of  enforcing  the  said 
contract  between  them  and  the  Commonwealth, 
preventing  frauds  in  the  revenue  of  the  same, 

"1.  Be  it  enacted  by  the  General  Assembly  of 
Virginia,  that  whenever  any  taxpayer,  or  his  agent, 
shall  tender  to  any  person  whose  duty  it  is  to  col- 
lect or  receive  taxes,  debts  or  demands  due  the  Com- 
monwealth, any  papers  or  instruments  in  print, 
writing  or  engraving,  purporting  to  be  coupons  de- 
tached from  bonds  of  the  Commonwealth  issued 
under  the  Act  of  eighteen  hundred  and  seventy-one, 
entitled  an  Act  to  fund  the  public  debt,  in  payment 
of  any  such  taxes,  debts  and  demands,  the  person  to 
whom  such  papers  are  tendered  shall  receive  the 
same,  giving  the  party  tendering  a  receipt  stating 
that  he  has  received  the  same  for  the  purpose  of 
identification  and  verification. 

"2.  He  shall  at  the  same  time  require  such  tax- 
payer to  pay  his  taxes  in  coin,  legal-tender  notes, 
or  National  Bank  bills,  and  upon  payment  give  him 
a  receipt  for  the  same.  In  case  of  refusal  to  pay, 
the  taxes  due  shall  be  collected  as  all  other  delin- 
quent taxes  are  collected. 

u  3.  He  shall  mark  each  paper  as  coupons  so  re- 
ceived, with  the  initials  of  the  taxpayer  from  whom 
received,  and  the  date  of  receipt,  and  shall  deliver 
the  same,  securely  sealed  up,  to  the  Judge  of  the 
County  Court  of  the  County  of  Hustings  Court  "of 
the  city,  in  which  such  taxes,  debts  or  demands  are 
payable.  The  taxpayer  shall  thereupon  be  at  liberty 
to  file  his  petition  in  said  County  Court  against  the 
Commonwealth.  A  summons  to  answer  which 
petition  shall  be  served  on  the  Commonwealth's  at- 
torney, who  shall  appear  and  defend  the  same.  The 


petition  shall  allege  that  he  has  tendered  certain 
coupons  in  payment  of  his  taxes,  debts  and  demands, 
and  pray  that  a  jury  be  impaneled  to  try  whether 
they  are  genuine,  legal  coupons,  which  are  legally 
receivable  for  taxes,  debts  and  demands.  Upon  this 
petition  an  issue  shall  be  made  in  behalf  of  the  Com- 
mon wealth  which  shall  be  tried  by  a  jury,  and 
either  party  shall  have  a  right  to  exceptions  on  the 
trial  and  of  appeal  to  the  Circuit  Court  and  Court  of 
Appeals.  If  it  be  finally  decided  in  favor  of  the 
petitioner  that  the  coupons  tendered  by  him  are  gen- 
uine, legal  coupons,  which  are  legally  receivable  for 
taxes  and  so  forth,  then  the  judgment  of  the  Court 
shall  be  certified  to  the  Treasurer,  who,  upon  the 
receipt  thereof,  shall  receive  said  coupons  for  taxes 
and  shall  refund  the  money  before  then  paid  for  his 
taxes  by  the  taxpayer  out  of  the  first  money  in  the 
treasury,  in  preference  to  all  other  claims. 

"4.  Whenever  any  taxpayer  shall  apply  to  any 
Court  in  this  Commonwealth  for  a  mandamus  to 
compel  any  person  authorized  to  receive  or  collect 
taxes,  debts  or  demands  due  the  Commonwealth 
to  receive  coupons  for  taxes,  it  shall  be  the  duty  of 
such  person  to  make  returns  to  said  mandamus, 
that  he  is  ready  to  receive  said  coupons  in  payment 
of  such  taxes,  debts  and  demands  as  soon  as  they 
have  been  legally  ascertained  to  be  genuine,  and  the 
coupons  which  by  law  are  actually  receivable.  Upon 
such  return,  the  Court  before  whom  the  application 
is  made  shall  require  the  petitioner  to  pay  his  taxes 
to  the  tax-collector  of  his  county  or  city,  or  to  the 
Treasurer  of  the  Commonwealth,  and  upon  filing 
the  receipt  for  such  taxes  in  such  Court  the  said 
Court  shall  direct  the  petitioner  to  file  his  coupons 
in  such  Court,  which  shall  then  forward  the  same 
to  the  County  Court  of  the  county  or  Hustings 
Court  of  the  city  where  such  taxes  are  payable,  and 
direct  such  Court  to  frame  an  issue  between  the 
petitioner  as  plaintiff  and  the  Commonwealth  as  de- 
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fendant,  as  to  whether  the  coupons  so  tendered  are 
genuine  coupons,  legally  receivahle  for  taxes.  On 
the  trial  of  the  cause  the  attorney  for  the  Common- 
wealth in  the  lower  Courts  and  the  Attorney- Gen- 
eral in  the  Supreme  Court  of  Appeals,  shall  appear 
for  the  Commonwealth  and  require  proof  of  the 
genuineness  and  legality  of  the  coupons  in  issue. 
Either  party  shall  be  entitled  to  exceptions,  and  an 
appeal  to  the  Circuit  Court  and  Supreme  Court  of 
Appeals  on  the  trial  of  this  issue.  If  the  decision  be 
finally  in  favor  of  the  petitioner,  the  mandamus 
shall  issue  requiring  the  cupons  to  be  received  for 
said  taxes  and  so  forth ;"  and  they  shall  be  so  re- 
ceived; and  on  the  certificate  of  such  judgment  the 
Treasurer  of  the  Commonwealth  shall  forthwith  re- 
fund to.  the  taxpayer  the  amount  of  currency  or 
money  before  then  paid  by  him  out  of  the  first 
money  in  the  treasury,  in  preference  to  all  other 
claims. 

61  5.  This  act  shall  be  in  force  from  its  passage." 
On  the  20th  of  March,  1882,  Andrew  Antoni,  who 
owed  the  State  taxes  to  the  amount  of  three  dollars 
and  fifteen  cents,  tendered  the  treasurer  of  the  city 
of  Eichmond,  the  lawful  tax-collector,  a  coupon,  of 
the  issue  of  1871,  for  three  dollars  and  fifteen  cents 
lawful  money,  in  payment.  This  tender  was  refused, 
and  Antoni,  on  the  28th  of  March,  petitioned  the 
Supreme  Court  of  Appeals  for  a  mandamus  to  require 
its  acceptance.  The  treasurer,  on  the  30th  of  March, 
for  a  return  to  an  order  to  show  cause,  said  he  was 
ready  to  receive  the  coupon  as  soon  as  it  had  been 
legally  ascertained  to  be  genuine,  and  such  as  by 
law  was  actually  receivable.  To  this  return  a  de- 
murrer was  filed.  Upon  the  hearing  of  the  demurrer 
the  Court  being  equally  divided  in  opinion  on  the 
questions  involved,  u  in  pursuance  of  an  act  of 
assembly  in  such  case  made  and  provided,"  denied 
the  writ.  From  a  judgment  to  that  effect  this  writ 
of  error  was  brought. 


The  question  we  are  now  to  consider  is  not  whether 
If  the  coupon  tendered  is  in  fact  genuine  and  such 
as  ought,  under  the  contract,  to  be  received,  and  the 
tender  is  kept  good,  the  treasurer  can  proceed  to 
collect  the  tax  by  distraint  or  such  other  process  as 
the  law  allows,  without  making  himself  personally 
responsible  for  any  trespass  he  may  commit,  but 
whether  the  act  of  1882  violates  any  implied  obliga- 
tion of  the  State  in  respect  to  the  remedies  that  may 
be  employed  for  the  enforcement  of  its  contract,  if 
the  collector  refuses  to  take  them. 

It  cannot  be  denied  that,  as  a  general  rule,  laws 
applicable  to  the  case  which  are  in  force  at  the  time 
and  place  of  making  a  contract,  enter  into  and  form 
part  of  the  contract  itself,  and  "that  this  embraces 
alike  those  laws  which  affect  its  validity,  construc- 
tion, discharge,  and  enforcement"  (Walker  vs. 
Whitehead,  16  Wall,  317),  but  it  is  equally  well 
settled  that  changes  in  the  forms  of  action  and 
modes  of  proceeding  do  not  amount  to  an  impair- 
ment of  the  obligations  of  a  contract,  if  an  adequate 
and  efficacious  remedy  is  left.  This  limitation  upon 
the  prohibitory  clause  of  the  Constitution  in  respect 
to  the  legislative  power  of  the  States  over  the  obli- 
gation of  contracts  was  suggested  by  Chief  Justice 
Marshall  in  Sturges  vs.  Crowningshield,  4=  Wheat., 
200,  207,  and  has  been  uniformly  acted  on  since. 
(Mason  vs.  Haile,  12  Wheat.,  378;  Bronson  vs. 
Kinzie,  1  How.,  316;  Von  Hoffman  vs.  Quincy,  4 
Wall.,  553;  Drehman  vs.  Stifle,  8  W^all.,  602;  Gunn 
vs.  Barry,  15  Wall.,  623;  Walker  vs.  Whitehead,  16 
Wall.,  318;  Terry  vs.  Anderson,  95  U.  S.,  633;  Ten- 
nessee vs.  Sneed.  96  U.  S.,  69:  Louisiana  vs.  Pils- 
bury,  105  U.  S.,  301).  As  was  very  properly  said 
by  Mr.  Justice  Swayne  in  Von  Hoffman  vs.  Quincy, 
ubi  S'ipra,  "  it  is  competent  for  the  States  to  change 
the  form  of  the  remedy,  or  to  modify  it  otherwise, 
as  they  may  see  fit,  provided  no  substantial  right 
secured  by  the  contract  is  thereby  impaired.  No 


attempt  has  been  made  to  fix  definitely  the  line 
between  alterations  of  the  remedy,  which  are  to  be 
deemed  legitimate,  and  those  which,  under  the  form 
of  modifying  the  remedy,  impair  substantial  rights. 
Every  case  must  be  determined  upon  its  own  cir- 
cumstances. Whenever  the  result  last  mentioned  is 
produced  the  act  is  within  the  prohibition  of  the 
Constitution,  and  to  that  extent  void."  In  all  such 
cases  the  question  becomes,  therefore,  one  of  reason- 
ableness, and  of  that  the  legislature  is  primarily  the 
judge.  (Jackson  vs.  Lamphire,  3  Pet.,  290;  Terry 
vs.  Anderson,  ubi  supra).  We  ought  never  to  over- 
rule the  decision  of  the  legislative  department  of  the 
government  unless  a  palpable  error  has  been  com- 
mitted. If  a  state  of  facts  could  exist  that  would 
justify  the  change  in  a  remedy  which  has  been  made, 
we  must  presume  it  did  exist,  and  that  the  law  was 
passed  on  that  account.  (Munn  vs.  Illinois,  94  U. 
S.,  132).  We  have  nothing  to  do  with  the  motives 
of  the  Legislature,  if  what  they  do  is  within  the  scope 
of  their  powers  under  the  constitution. 

The  right  of  the  coupon-holder  is  to  have  his 
coupon  received  for  taxes  when  offered.  The  ques- 
tion here  is  not  as  to  that  right,  but  as  to  the  remedy 
the  holder  has  for  its  enforcement  when  denied.  At 
the  time  the  coupon  was  issued  there  was  a  remedy 
by  mandamus  from  the  Supreme  Court  of  Appeals 
to  compel  the  tax-collector  to  take  the  coupon  and 
cancel  the  tax.  This  implied  a  suit,  with  process, 
pleadings,  issues,  trial,  and  judgment.  No  restric- 
tions were  placed  on  the  defences  the  collector  could 
make.  He  might  raise  such  issues  as  he  chose. 
Without  the  aid  of  some  restraining  power,  the  mere 
pendency  of  the  suit  would  not  prevent  the  collector 
from  proceeding  according  to  law  with  the  collection 
of  the  tax.  He  might,  if  he  went  on,  subject  him- 
self to  liability  for  damages,  if  the  tender  was  one  he 
ought  to  have  accepted,  but  there  was  nothing  to 
prevent  his  going  on  if  he  chose  to  take  this  risk. 
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Under  this  law  the  trial  must  be  had  in  the  Su- 
preme Court  of  Appeals  and  at  the  time  and  place 
where  that  Court  was  to  be  held  for  other  purposes. 
There  was  nothing  in  the  law  to  give  these  cases 
preference  over  others  for  trial.  So  far  as  we 
are  informed  they  stood  as  other  cases  before  the 
Court  and  subject  to  such  orders  as  should  seem  to 
be  reasonable.  The  tax  collector  could  not  be  com- 
pelled to  accept  the  coupon  and  discharge  the  tax 
until  final  judgment.  If  the  final  judgment  was  in 
favor  of  the  holder  he  recovered  his  costs  and  such 
damages  as  the  jury  might  give  him. 

Under  Sec.  4  of  the  Act  of  1882,  when  a  man- 
damus is  asked  for,  the  collector  is  required  by  law 
to  return  to  the  alternative  writ  or  rule  "  that  he  is 
ready  to  receive  said  coupons  in  payment  of  such 
taxes,  *  *  *  as  soon  as  they  have  been  legally 
ascertained  to  be  genuine,  and  the  coupons  which 
by  law  are  actually  receivable."  Upon  such  return 
the  Court  must  require  the  petitioner  to  pay  his 
taxes,  which  being  done  the  coupons  are  taken  and 
forwarded  to  the  County  Court  of  the  county,  or 
the  Hustings  Court  of  the  city,  where  the  taxes  are 
payable,  with  directions  to  that  Court  to  frame  an 
issue  between  the  petitioner  as  plaintiff  and  the 
commonwealth  as  defendant  as  to  whether  the 
coupons  so  tendered  are  genuine  coupons,  legally 
receivable  for  taxes.  Upon  this  issue  proof  of  the 
genuineness  and  legality  of  the  coupons  must  be 
made.  Either  party  may  take  exceptions  and  carry 
the  case,  on  appeal,  to  the  Circuit  Court  and  Su- 
preme Court  of  Appeals.  If  the  decision  is  in  favor 
of  the  petitioner  a  mandamus  is  to  issue  and  the 
money  he  paid  returned  to  him  out  of  the  first 
money  in  the  treasury,  in  preference  to  all  other 
claims. 

The  following  changes  are  thus  made  in  the  old 
remedy  :  1.  The  taxes  actually  due  must  be  paid  in 
money  before  the  Court  can  proceed  after  the  col- 


10 

I 

lector  has  signified  in  the  proper  way  his  willing-' 
ness  to  receive  the  coupons,  if  they  are  genuine  and 
in  law*  receivable;  2.  The  coupons  must  be  filed  in 
the  Court  of  Appeals;  and  3.  They  must  be  sent  to 
the  Local  Court  to  have  the  fact  of  their  genuine- 
ness and  receivability  determined,  subject  to  an  ap- 
peal to  the  Circuit  Court  and  the  Supreme  Court  of 
Appeals.  As  the  suit  is  for  a  mandamus  all  the 
provisions  of  the  general  law  regulating  the  practice 
not  inconsistent  with  the  new  law  remain,  and  if 
the  petitioner  succeeds  in  getting  his  peremptory 
writ  he  will  recover  his  costs.  No  issues  are  re- 
quired that  it  would  not  have  been  in  the  power  of 
the  collector  to  raise  before  the  change  was  made, 
and  there  is  no  additional  burden  of  proof  imposed 
to  meet  the  issues,  so  that  the  simple  question  is, 
whether  the  requirement  of  the  advance  of  the 
taxes,  and  the  change  of  place  and  the  manner  of 
trial,  impair  the  obligation  of  the  contract  on  the 
part  of  the  State  to  furnish  an  adequate  and  effica- 
cious remedy  to  compel  a  tax  collector  to  receive  the 
coupons  in  payment  of  taxes,  in  case  he  will  not  do 
it  without  compulsion. 

1.  As  to  the  payment  of  taxes  in  advance. 

In  this  connection  it  must  be  borne  in  mind  that 
the  legislation,  the  validity  of  which  is  involved, 
relates  alone  to  the  collection  of  taxes  levied  under 
the  authority  of  the  State  for  the  purposes  of 
revenue.  Promptness  in  the  payment  of  taxes  by 
the  citizen  is  as  important  as  promptness  by  the 
State  in  the  discharge  of  its  own  obligations.  In 
fact  ordinarily  the  last  cannot  be  done  without  the 
first.  Hence,  under  the  revenue  system  of  the 
United  States,  the  collection  of  the  revenue  in  the 
manner  prescribed  by  law  cannot  be  restrained  by 
judicial  proceedings.  The  only  remedy  for  an  il- 
legal exaction  is  payment  under  protest  and  suit  to 
recover  back  the  money  paid.  The  reason  is,  that 
as  it  is  necessary  the  Government  should  be  able  to 
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calculate  with  certainty  on  its  revenues,  it  is  better 
that  the  individual  should  be  required  to  pay  what 
is  demanded  under  the  forms  of  law,  and  sue  to  re- 
cover back  what  he  pays,  than  that  the  Government 
should  be  embarrassed  in  its  operations  by  a  stay  of 
collection. 

It  is  to  be  noticed  also  that  the  law  which  author- 
ized the  issue  of  the  bonds  and  coupons  did  not  in 
express  terms  provide  that  the  coupon  holder  should 
have  the  remedy  of  mandamus  to  compel  the  tax 
collector  to  take  his  coupons.  His  claim  to  relief 
in  that  way  rests  alone  on  the  fact,  that  when  his 
coupon  was  issued  mandamus  was  an  existing  form 
of  action  in  the  State,  which  the  Courts  have  de- 
cided was  applicable  to  such  a  case.  What  the 
Legislature  has  done  is  only  to  say.  that  before  this 
remedy  can  be  resorted  to  the  amount  due  for  taxes 
shall  be  deposited  in  the  treasury.  That  being  done, 
the  suit  may  go  on.  If  in  the  suit  it  shall  be  de- 
termined that  the  coupons  tendered  are  genuine  and 
in  law  receivable,  the  collector  will  be  required  to 
accept  them,  and  the  money  will  be  restored.  If, 
however,  the  judgment  is  against  the  coupon  holder, 
the  taxes  will  be  paid,  and  the  State  will  have  suf- 
fered no  inconvenience  for  want  of  its  just  revenues. 
Looking  at  the  case,  therefore,  as  one  affecting  the 
collection  of  the  public  revenue,  we  cannot  see  that 
the  requirement  of  the  advance  of  the  taxes  as  a 
condition  to  the  employment  of  the  remedy,  is  such 
an  impairment  of  the  contract  as  makes  the  require- 
ment invalid. 

2.  As  to  the  change  in  the  place  and  mode  of 
trial. 

We  cannot  think  this  of  itself  invalidates  the 
law.  So  far  as  the  change  of  place  is  concerned,  it 
simply  takes  from  the  Supreme  Court  of  Appeals 
jurisdiction  for  the  trial  of  the  questions  of  fact, 
and  confers  precisely  the  same  jurisdiction  upon 
another  court,  with  ample  provision  for  appeal,  so 
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that  in  the  end  the  authority  of  the  Court  of  Ap- 
peals may  be  invoked  on  all  matters  of  law.  The 
Courts  on  which  the  new  jurisdiction  is  conferred 
are  required  by  law  to  hold  frequent  terms,  and  the 
trial  is  to  be  had  in  the  county  where  the  taxes  are 
to  be  paid.  It  is  difficult  to  see  how  this  impairs, 
in  any  manner,  either  the  adequacy  or  the  efficiency 
of  the  original  remedy, 

Then,  as  to  the  manner  of  the  trial.  The  deposit 
of  the  coupons  with  the  Court  of  Appeals,  if  the 
suit  is  to  go  on,  cannot  be  considered  unreasonable. 
If  the  trial  had  been  conducted  under  the  old  law, 
the  coupons  would  have  to  be  at  some  time  surren- 
dered, and  the  precise  stage  of  the  case  in  which 
this  is  to  be  done  is  by  no  means  important,  so  far 
as  the  present  question  is  concerned.  Neither  does 
the  positive  requirement  of  an  issue  as  to  the  genu- 
ineness and  receivability  of  the  coupons  and  a  trial 
by  jury  affect  the  validity  of  the  law.  Under  the 
old  law,  this  same  issue  might  have  been  raised, 
and  the  same  trial  by  jury  required.  It  certainly  is 
not  an  impairment  of  an  old  remedy  to  make  that 
imperative  which  before  was  discretionary. 

Without  pursuing  the  subject  further,  we  say 
that,  in  our  opinion,  the  fourth  section  of  the  Act 
of  1882  does  not  impair  the  obligation  of  any  con- 
tract which  the  State  has  made  with  the  holders  of 
its  interest  coupons. 

After  this  suit  was  begun,  but  before  it  was  tried, 
the  General  Assembly  of  Virginia  amended  the  sec- 
tion of  the  Code  conferring  jurisdiction  on  the  Su- 
preme Court  of  Appeals  in  suits  for  mandamus,  so 
that  it  now  reads  as  follows  : 

"  CHAP.  19. — An  act  to  amend  and  re-enact  section 
four,  chapter  one  hundred  and  fifty-six,  of  the 
Code  of  eighteen  hundred  and  seventy-three,  in 
relation  to  mandamus,  prohibition,  etc. 

"  1.  Be  it  enacted  by  the   General  Assembly  of 
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Virginia,  that  chapter  one  hundred  and  fifty-six, 
section  four,  of  the  Code  of  Virginia  of  eighteen 
hundred  and  seventy-three,  be  amended  and  re-en- 
acted, so  as  to  read  as  follows  : 

"§4.  The  said  Supreme  Court,  besides  having 
jurisdiction  of  all  such  matters  as  are  now  pending 
therein,  shall  have  jurisdiction  to  issue  writs  of 
mandamus  and  prohibition  to  the  Circuit  and  cor- 
poration courts,  and  to  the  Hustings  Court  and  the 
Chancery  Court  of  the  City  of  Richmond,  and  in  all 
other  cases  in  which  it  may  be  necessary  to  prevent 
a  failure  of  justice,  in  which  a  mandamus  may  issue 
according  to  the  principles  of  the  common  law,  pro- 
vided that  no  writ  of  mandamus,  prohibition,  or 
any  otber  summary  process  whatever,  shall  issue  in 
any  case  of  the  collection  or  attempt  to  collect  rev- 
enue, or  compel  the  collecting  officers  to  receive  any- 
thing in  payment  of  taxes  other  than  as  provided  in 
chapter  forty-one,  Acts  of  Assembly,  approved  Jan- 
uary twenty-six,  eighteen  hundred  and  eighty  two, 
or  in  any  case  arising  out  of  the  collection  of  reve- 
nue in  which  the  applicant  for  the  writ  of  process 
has  any  other  remedy  adequate  for  the  protection 
and  enforcement  of  his  individual  right,  claim,  and 
demand,  if  just. 

' 'The  practice  and  proceedings  upon  such  writs 
shall  be  governed  and  regulated,  in  all  cases,  by  the 
principles  and  practice  now  prevailing  in  respect  to 
writs  of  mandamus  and  prohibition  respectively. 

"2.  This  act  shall  be  in  force  from  its  passage." 

This,  it  is  claimed,  repealed  Section  4  of  the  Act 
of  January,  1882,  and  took  away  entirely  the  remedy 
by  mandamus.  Without  deciding  that  question  we 
proceed  to  consider  the  remedy  provided  in  Sections 
1,  2  and  3  of  the  Act  of  1882,  which,  it  is  conceded, 
will  remain  in  force  even  if  Section  4  is  repealed. 
These  sections  provide,  in  substance,  that  if  coupons 
are  tendered  in  payment  of  taxes,  the  collector  shall 
take  and  receipt  for  them  for  the  purposes  of  iden- 
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tification  and  verification.  He  shall  then  require 
payment  of  the  taxes  in  money,  and  after  marking 
the  coupons  with  the  initials  of  the  name  of  the 
owner,  deliver  them  to  the  Judge  of  the  County 
Court  of  the  county,  or  Hustings  Court  of  the  city, 
where  the  taxes  are  payable.  The  taxpayer  may 
then  file  his  petition  in  the  County  or  Hustings 
Court  against  the  commonwealth  to  have  a  jury 
empanneled  to  try  whether  the  coupons  ' i  are  genu- 
ine, legal  coupons,  which  are  legally  receivable  for 
taxes,  debts  and  demands."  The  commonwealth 
may  be  brought  into  Court  by  service  of  a  summons 
on  the  commonwealth's  attorney.  Upon  this  peti- 
tion an  issue  and  trial  by  jury  is  to  be  had,  with 
ample  privileges  to  all  parties  of  exception  and  ap- 
peal. If  the  suit  is  finally  decided  in  favor  of  the 
taxpayer,  he  is  to  have  the  amount  paid  by  him  for 
the  taxes  refunded  out  of  the  first  money  in  the 
treasury,  in  preference  to  all  other  claims. 

It  is  somewhat  difficult  to  see  any  substantial  dif- 
ference between  the  remedy  given  by  these  sections 
and  that  by  Section  4.  There  the  form  of  the  suit 
is  mandamus  begun  while  the  coupons  are  in  the 
hands  of  the  taxpayer.  After  the  suit  has  been  be- 
gun, the  Court  requires  a  delivery  of  the  coupons 
into  its  own  possession  and  the  payment  of  the 
amount  of  the  taxes  into  the  treasury.  This  being 
done,  the  Court  sends  the  coupons  to  the  appropri- 
ate tribunal  for  adjudication,  and  the  proceedings 
thereafter  are  in  all  material  respects  like  those  pro- 
vided for  in  the  other  sections.  The  judgment  is 
also  the  same,  except  as  to  the  merest  matters  of 
form.  In  both  proceedings,  the  object  is  to  require 
the  collector  to  accept  the  coupons  as  payment  of 
the  tax,  and  deliver  back  the  money  that  has  been 
deposited  for  the  same  purpose  in  case  the  coupons 
are  not  in  law  receivable.  The  petition  for  manda- 
mus, filed  in  the  Court  of  Appeals,  under  Section  4, 
is  the  exact  -equivalent  of  the  petition  to  be  filed  in 
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the  other  Courts,  under  Sections  1,  2  and  3,  to  have 
the  genuineness  and  the  receivability  of  the  coupons 
determined,  and  in  both,  the  real  matter  submitted 
for  determination  is,  whether  the  taxpayer  is  enti- 
tled to  have  back  the  money  he  has  deposited  to 
pay  his  taxes  in  case  his  coupons  ought  to  have  been 
received. 

Mandamus,  in  this  class  of  cases,  is  in  the  nature 
of  a  suit  to  obtain  a  specific  performance  of  a  con- 
tract. But  in  the  present  case  the  performance 
sought  is  the  payment  of  money,  and  the  remedy 
substituted  is  equivalent  to  a  suit  at  law,  for  its  re- 
covery, with  ample  provision  for  the  satisfaction  of 
any  judgment  that  may  be  obtained;  for  it  is  made 
the  ministerial  duty  of  the  Treasurer  to  pay  the 
amount  of  the  recovery  out  of  the  first  money  in  the 
treasury,  and  in  preference  to  all  other  claims,  as 
soon  as  the  judgment  is  properly  certified.  The  lan- 
guage of  the  act  is,  "  shall  refund  the  money  before 
then  paid  for  his  taxes  by  the  taxpayer  out  of  the 
first  money  in  the  treasury,  in  preference  to  all 
other  claims."  Clearly  this  is  an  appropriation  by 
law  of  money  in  the  treasury,  within  the  meaning 
of  Art.  X,  Sec.  10,  of  the  Constitution  of  Virginia, 
and  the  Treasurer  would  be  authorized  to  make  the 
payment  without  further  legislative  action.  It  will 
be  time  enough  to  consider  the  effect  of  a  repeal  of 
this  branch  of  the  remedy  when  that  shall  be  at- 
tempted. 

The  primary  obligation  of  the  State  is  for  the  pay- 
ment of  the  coupons.  All  else  is  simply  as  a  means 
to  that  end.  It  matters  not  whether  the  coupons 
have  been  refused  for  the  taxes,  if  full  payment  of 
the  amount  they  call  for  is  actually  made  in  money. 
A  remedy,  therefore,  which  is  ample  for  the  enforce- 
ment of  the  payment  of  the  money  is  ample  for  all 
the  purposes  of  the  contract.  That,  we  think,  is 
given  by  the  Act  of  1882  in  both  forms  of  proceeding. 

Some  objection  is  made  to  the  1st,  2d,  and  3d  Sec- 
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tions  because  there  is  no  provision  for  the  recovery 
of  costs.  Without  determining  whether  in  point  of 
fact  costs  can  be  recovered,  it  is  sufficient  to  say 
that  costs,  eo  nomine,were  not  recoverable  at  com- 
mon law,  and  are  usually  regulated  by  statute. 
Certainly,  it  would  not  be  claimed  that  the  change 
of  an  ordinary  statute,  which  provided  a  remedy 
for  the  enforcement  of  contracts,  so  as  to  prevent 
the  recovery  of  costs  when  they  had  been  given  be- 
fore, would  impair  the  obligation  of  contracts  be- 
tween individuals  that  wrere  affected  by  what  was 
done,  and  we  see  no  reason  why  one  rule,  in  this 
particular,  should  be  applied  to  individuals  and  an- 
other to  the  State. 

In  conclusion,  we  repeat  that  the  question  pre- 
sented by  this  record  is  not  whether  the  tax  collector 
is  bound  in  law  to  receive  the  coupon,  notwithstand- 
ing the  legislation  which,  on  its  face,  prohibits  him 
from  doing  so,  nor  whether,  if  he  refuses  to  take 
the  coupon  and  proceeds  with  the  collection  of  the 
tax  by  force,  'he  can  be  made  personally  responsi- 
ble in  damages  for  what  he  does,  but  whether  the 
obligation  of  the  contract  has  been  impaired  by  the 
changes  which  have  been  made  in  the  remedies  tor 
its  enforcement  in  case  he  refuses  to  accept  the 
coupons.  We  decide  only  the  question  which  is  ac- 
tually before  us.  It  is  no  doubt  true  that  the  com- 
mercial value  of  the  bonds  and  coupons  has  been 
impaired  by  the  hostile  legislation  of  the  State,  but 
this  impairment,  in  our  opinion,  comes  not  from  the 
change  of  the  remedies,  but  from  the  refusal  to  ac- 
cept the  coupons  without  suit.  What  we  are  called 
upon  to  consider  in  this  case  is  not  the  refusal  to 
take  the  coupons,  but  the  remedy  after  refusal. 

We  might  have  satisfied  ourselves  by  a  reference 
to  the  case  of  Tennessee  vs.  Sneed,  ubi  supra,  where 
the  same  general  question  was  before  us,  but  as  we 
wrere  asked  to  reconsider  that  case,  we  have  done  so 
with  the  same  result,  and,  as  we  think,  without  in 
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any  manner  departing  from  the  long  line  of  cases 
in  which  the  principle  involved  has  been  recognized 
and  applied. 

Inasmuch  as  we  are  satisfied  that  a  remedy  is  given 
by  the  Act  of  1882,  substantially  equivalent  to  that 
in  force  when  the  coupons  were  issued,  we  have  not 
deemed  it  necessary  to  consider  what  would  be  the 
effect  of  a  statute  taking  away  all  remedies. 

The  judgment  is  affirmed. 


MR.  JUSTICE  MATTHEWS  said: 

I  concur  in  the  judgment  of  the  Court,  but  prefer 
to  rest  the  decision  upon  a  ground  different  from 
that  on  which  it  is  placed  in  its  opinion. 

I  agree  that  the  State  of  Virginia,  by  the  Act  of 
1871,  entered  into  a  valid  contract  with  the  holders 
of  its  bonds  to  receive  their  coupons  in  payment  of 
taxes:  and  that  any  subsequent  statute  which  denies 
this  right  is  a  breach  of  its  contract  and  a  violation 
of  the  Constitution  of  the  United  States. 

But  for  a  breach  of  its  contract  by  a  State,  no 
remedy  is  provided  by  the  Constitution  of  the 
United  States  against  the  State  itself;  and  a  suit  to 
compel  the  officers  of  a  State  to  do  the  ar.ts  which 
constitute  a  performance  of  its  contract  by  the  State, 
is  a  suit  against  the  State  itself. 

If  the  State  furnishes  a  remedy  by  process  against 
itself  or  its  officers,  that  process  may  be  pursued  be- 
cause it  has  consented  to  submit  itself  to  that  extent 
to  the  jurisdiction  of  the  Courts;  but  if  it  chooses 
to  withdraw  its  consent  by  a  repeal  of  all  remedies, 
it  is  restored  to  the  immunity  from  suit,  which  be- 
longs to  it  as  a  political  community,  responsible  in 
that  particular  to  no  superior. 

I  adopt  as  decisive  of  the  present  case,  the  lan- 
guage of  the  Chief  Justice,  in  expressing  the  opinion 
of  the  Court  in  the  cases  of  the  State  of  Louisiana 
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vs.  Jumel,  and  Elliott  vs.  Wiltz:  "  When  a  State 
submits  itself  without  reservation  to  the  jurisdic- 
tion of  a  Court  in  a  particular  case,  that  jurisdic- 
tion may  be  used  to  give  full  effect  to  what  the  State 
has,  by  its  act  of  submission,  allowed  to  be  done; 
and  if  the  law  permits  coercion  of  the  public  offi- 
cers to  enforce  any  judgment  that  may  be  rendered, 
then  such  coercion  may  be  employed  for  that  pur- 
pose. But  this  is  very  far  from  authorizing  the 
Courts,  when  a  State  cannot  be  sued,  to  set  up  its 
jurisdiction  over  the  officers  in  charge  of  the  public 
moneys,  so  as  to  control  them  as  against  the  po- 
litical power  in  their  administration  of  the  finances 
of  the  State." 

I  do  not,  therefore,  consider  it  necessary  to  enter 
upon  the  inquiry,  whether  the  remedy  provided  by 
the  State  of  Virginia,  by  the  Act  of  1882,  is  effec- 
tive and  substantial,  compared  with  that  which 
existed  in  1871,  when  the  bonds  were  issued.  It 
is  sufficient  to  say  that  it  is  the  one  which  the 
State  has  chosen  to  give,  and  the  only  one,  there- 
fore, which  the  Courts  of  the  United  States  are  au- 
thorized to  administer. 


Mr.  Justice  BRADLEY  and  Mr.  Justice  GRAY  con- 
curred in  the  judgment  upon  both  grounds:  that 
stated  in  the  opinion  of  the  Court  as  delivered  by  the 
Chief  Justice,  and  that  stated  in  the  opinion-  of  Mr. 
Justice  MATTHEWS. 


Mr.  Justice  FIELD,  dissenting. 

I  am  not  able  to  agree  with  the  majority  .of  the 
Court  in  the  judgment  in  this  case,  nor  in  the  reason- 
ing on  which  it  is  founded.  The  legislation  of  Vir- 
ginia, which  is  sustained,  appears  to  me  to  be  in 
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flagrant  violation  of  the  contract  with  her  creditors 
under  the  act  of  March  30,  1871,  commonly  known 
as  the  funding  act ;  and  the  doctrines  advanced  by 
the  Court,  though  not  so  intended,  do,  in  fact, 
license  any  disregard  of  her  obligations  which  the 
ill-advised  policy  of  her  legislators  may  suggest. 

The  plaintiff  in  error,  the  petitioner  in  the  Court 
below,  is  a  citizen  of  Virginia  and  a  resident  of  the 
City  of  Richmond.  He  owns  property  there,  and 
on  the  20th  of  March,  1882,  was  indebted  to  the 
State  for  taxes  to  the  amount  of  $3.15.  At  that 
time  he  was  also  the  lawful  holdei  of  an  overdue 
interest-coupon  for  $3.00,  which  had  been  cut  from 
a  bond  of  the  State,  issued  under  the  provisions  of 
the  funding  act.  This  coupon  is  in  the  following- 
words  : 

"  The  Commonwealth  of  Virginia  will  pay  the 
bearer  three  dollars,  interest  due  first  January,  1 882, 
on  bond  6,498. 

"GEORGE  RYE, 

"  Treasurer  of  the  Commonwealth  of  Virginia. 
"  Coupon  No.  21." 

And  on  its  face  it  thus  declares  : 

u  Receivable  at  and  after  maturity  for  all  taxes, 
debts,  and  demands  due  the  State." 

The  receivability  of  such  coupons  for  State  taxes, 
debts  and  demands  was,  as  will  hereafter  be  shown, 
the  principal  consideration  for  the  surrender  of 
former  bonds  of  the  State  and  the  acceptance  of  a 
less  number  in  their  place. 

The  petitioner,  in  payment  of  his  taxes,  tendered 
the  coupon  he  held  and  fifteen  cents  in  money  to 
the  treasurer  of  Richmond,  who  was  charged  by  law 
with  the  duty  of  collecting  taxes  due  to  the  State  in 
that  city,  but  he  refused  to  receive  them.  Applica- 
tion was  then  made  to  the  Supreme  Court  of  Ap- 
peals to  compel  their  receipt.  The  treasurer  set  up 
in  his  answer  that  he  was  ready  to  receive  the 
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coupon  in  payment  of  the  taxes  as  soon  as  it  was 
ascertained  to  be  genuine  and  legally  receivable. 
This  answer  was  founded  upon  the  provisions  of  the 
act  of  January  14,  1882,  entitled  "  An  act  to  punish 
frauds  upon  the  Commonwealth  and  the  holders  of 
her  securities  in  the  collection  and  disbursement  of 
revenues."  Upon  the  validity  of  its  provisions  the 
Judges  of  the  Court  of  Appeals  equally  divided,  and 
the  application  failed.  The  preamble  of  the  act  re- 
cites that  bonds  purporting  to  be  those  of  the  Com- 
monwealth, issued  under  the  act  of  March  30,  1871, 
are  in  existence  without  authority  of  law  ;  that 
other  bonds  are  in  existence,  which  are  spurious, 
stolen,  or  forged,  bearing  coupons  in  the  similitude 
of  those  which  are  genuine  and  receivable  for  taxes, 
debts,  and  demands  of  the  State ;  that  coupons 
from  such  spurious,  stolen,  and  forged  bonds  are  re- 
ceived in  payment  of  such  taxes,  debts,  and  de- 
mands ;  that  coupons  from  genuine  bonds,  after 
having  been  thus  received,  are  frequently  reissued 
and  received  more  than  once  in  such  payment ;  and 
that  such  frauds  on  the  rights  of  the  holders  of  the 
bonds  impair  the  contract  made  by  the  Common- 
wealth with  them,  and,  therefore,  for  the  alleged 
purpose  of  protecting  the  rights  of  the  bondholders, 
and  of  enforcing  the  contract  between  them  and  the 
State,  the  act  declares  that  whenever  any  tax-payer 
or  his  agent  shall  tender  to  a  collector  any  papers  or 
instruments  in  print  purporting  to  be  coupons  de- 
tached from  bonds  of  the  Commonwealth,  issued 
under  the  act  of  1871,  to  fund  the  public  debt,  the 
collector  shall  receive  the  same,  and  give  the  party 
tendering  a  receipt,  stating  that  he  has  received 
them  for  the  purpose  of  identification  and  verifica- 
tion ;  that  he  shall,  at  the  same  time,  require  such 
tax-payer  to  pay  his  taxes  in  coin,  legal-tender 
notes,  or  national-bank  bills,  and  if  payment  be  re- 
fused, the  taxes  shall  be  collected  as  other  delinquent 
taxes  ;  that  the  collector  shall  mark  each  coupon 
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thus  received  with  the  intials  of  the  tax-payer,  and 
deliver  them  sealed  up  to  the  Judge  of  the  County 
Court  of  the  county,  or  Hustings  Court  of  the  city, 
in  which  the  taxes  are  payable.  It  then  provides 
that  the  tax-payer  shall  be  at  liberty  to  file  his  peti- 
tion in  said  County  Court  against  the  Common- 
wealth ;  that  a  summons  to  answer  the  same  shall 
be  served  on  the  Commonwealth's  attorney,  who  is 
to  appear  and  defend  the  same  ;  that  in  his  petition 
the  tax  payer  must  allege  that  he  has  tendered  the 
coupons  in  payment  of  his  taxes,  and  pray  that  a 
jury  be  impannelled  "to  try  whether  they  are 
genuine  legal  coupons,  which  are  legally  receivable 
for  taxes,  debts,  and  demands."  Upon  this  peti- 
tion an  issue  is  to  be  made  on  behalf  of  the  Com- 
monwealth, which  is  to  be  tried  by  a  jury,  and 
either  party  is  to  have  a  right  to  exceptions  on  the 
trial  and  to  an  appeal  to  the  Circuit  Court  and 
ultimately  to  the  Court  of  Appeals.  If  it  be  finally 
decided  in  favor  of  the  petitioner  that  the  coupons 
are  "genuine  legal  coupons,  receivable  for  taxes, 
and  so  forth,"  then  the  judgment  of  the  Court  is  to 
be  certified  to  the  treasurer  of  the  Commonwealth, 
who,  upon  receipt  thereof,  shall  receive  the  coupons 
for  taxes  and  refund  to  the  tax-payer  the  amount 
before  paid  by  him  out  of  the  first  money  in  the 
treasury,  in  preference  to  other  claims. 

The  act  also  provides  that  whenever  any  tax- 
payer applies  to  a  Court  for  a  mandamus  to  compel 
a  collector  of  taxes  to  receive  coupons  for  them,  it 
shall  be  the  duty  of  the  collector  to  return  that  he 
is  ready  to  receive,  in  payment  of  the  taxes,  the 
coupons  as  soon  as  they  have  been  legally  ascer- 
tained to  be  genuine,  and  by  law  actually  receiv- 
able ;  and  that,  upon  such  return  being  made,  the 
Court  shall  require  the  petitioner  to  pay  his  taxes  to 
the  collector  of  the  city  or  county,  or  to  the  Treas- 
urer of  the  Commonwealth  ;  and  upon  filing  the 
receipl  for  the  same,  that  the  Court  shall  direct  the 
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petitioner  to  file  his  coupons  in  Court,  which  shall 
then  forward  the  same  to  the  county  Court  of  the 
county,  or  Hustings  Court  of  the  city,  where  the 
taxes  are  payable,  and  direct  that  Court  to  frame 
an  issue  between  the  petitioner  and  the  Common- 
wealth as  to  whether  the  coupons  thus  tendered  are 
genuine  and  legally  receivable  for  taxes.  On  the 
trial  either  party  is  to  be  entitled  to  exceptions,  and 
to  an  appeal  to  the  Circuit  Court  and  to  the  Supreme 
Court  of  Appeals.  If  the  decision  be  finally  in  favor 
of  the  petitioner,  he  is  to  be  entitled  to  a  mandamus 
that  the  coupon  be  received  for  taxes;  but  inasmuch 
as  those  taxes  have  already  been  paid,  they  are  to- 
be  refunded  by  the  Treasurer  of  the  Commonwealth 
out  of  the  first  money  in  the  treasury,  in  preference 
to  all  other  claims.  A  subsequent  act,  passed  on 
the  7th  of  April,  1882,  amending  a  section  of  the 
Code  of  Virginia  of  1873,  prohibits  the  Supreme 
Court  of  Appeals  from  issuing  the  writ  of  manda- 
mus or  any  other  summary  process  to  compel  the 
collecting  officers  of  the  State  to  receive  anything 
in  payment  of  taxes  other  than  gold  or  silver,'  treas- 
ury notes  of  the  United  States,  or  bills  of  the  na- 
tional banks. 

The  question  for  decision  here  is  as  to  the  consti- 
tutionality of  the  Act  of  January  14,  1882,  which 
destroys  the  receivability  of  the  coupon  for  taxes, 
allows  a  suit  for  the  recovery  of  its  amount  only 
after  they  have  been  paid,  and  authorizes  a  recov- 
ery only  when  the  jury  have  found  that  it  is  genu- 
ine and  legally  receivable  for  them,  and  of  the  act 
of  April  7,  1882,  which  withdraws  from  the  Su- 
preme Court  of  Appeals  the  power  to  compel  the 
receivability  of  the  coupon  for  taxes.  In  other 
words,  do  these  acts  impair  the  obligation  of  the 
contract  upon  which  the  coupons  were  originally* 
issued? 

A  brief  reference  to  the  history  of  the  Funding 
Act  of  1871  will  serve  to  place  this  subject  in- a  clear 
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light.  Prior  to  the  late  war  Virginia  constructed 
various  public  works,  and  to  enable  her  to  do  so  she 
borrowed  large  sums  of  money,  for  which  she  issued 
her  bonds,  exceeding  in  amount  thirty  millions  of 
dollars.  The  interest  on  them  was  regularly  paid 
up  to  the  breaking  out  of  the  war.  Afterwards  its 
payment  ceased,  and  until  1871,  with  the  exception 
of  some  small  sums  remitted  to  London  for  foreign 
bondholders  or  paid  in  Virginia  in  Confederate 
money,  and  a  small  amount  in  1866  and  1867,  no 
part  of  the  interest  or  principal  was  ever  paid.  In 
1871,  the  principal  of  her  debt,  with  its  unpaid  and 
overdue  interest,  amounted  to  over  forty-five  mil- 
lions of  dollars. 

During  the  war  the  people  of  a  portion  of  her  ter- 
ritory separated  from  her,  and  formed  a  new  State, 
by  the  name  of  West  Virginia,  which  was  admitted 
by  Congress  into  the  Union.  Nearly  one- third  of 
the  territory  of  Virginia  and  one-third  of  her  people 
were  thus  withdrawn  from  her  original  limits  and 
jurisdiction.  Her  then  indebtedness  was  justly 
chargeable  against  her  and  the  new  State  in  some 
ratable  proportion.  The  money  raised  by  her  bonds 
had  been  expended  in  improvements  throughout 
the  entire  territory.  All  portions  of  it  had  partici- 
pated in  the  benefits  conferred  by  the  expenditure 
of  the  moneys.  It  was  but  just,  therefore,  that  the 
new  State  should  assume  and  pay  an  equitable  pro- 
portion of  the  debt.  It  is  a  well- settled  doctrine  of 
public  law  that  upon  a  division  of  a  State  into  two 
or  more  States,  her  debts  shall  be  ratably  appor- 
tioned among  them.  (See  authorities  upon  this  sub- 
ject in  Hartman  vs.  Greenhow,  102  U.  S.,  677). 

In  conformity  with  this  doctrine  West  Virginia, 
in  her  first  constitution,  adopted  in  1863,  recognized 
her  liability  in  this  respect  and  declared  that  "An 
equitable  proportion,  of  the  public  debt  of  the  Com- 
monwealth of  Virginia  prior  to  the  first  day  of  Jan- 
uary in  the  year  1861  shall  be  assumed  by  this  State, 
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• 

and  the  Legislature  shall  ascertain  the  same  as  soon 
as  may  be  practicable,  and  provide  for  the  liquida- 
tion thereof  by  a  sinking  fund  sufficient  to  pay  the 
accruing  interest  and  redeem  the  principal  within 
thirty-four  years."  (Constitution  of  1863,  Art.  8, 
Sec.  8.)  She,  however,  did  nothing,  up  to  1871,  to 
give  effect  to  this  unequivocal  and  solemn  recog- 
nition of  her  liability  or  to  her  positive  injunction 
that  the  Legislature  should,  as  soon  as  practicable, 
ascertain  the  same  and  provide  for  its  liquidation; 
and  she  has  done  nothing  since. 

The  Commonwealth  of  Virginia,  nevertheless,  un- 
dertook in  that  year  to  effect  a  settlement  with  her 
creditors,  taking  as  a  basis  that  inasmuch  as  one- 
third  of  her  former  territory  and  population  was 
embraced  in  the  new  State,  the  latter  should  assume 
one-third  of  the  debt  and  the  Commonwealth  should 
settle  for  the  remainder.  Accordingly,  her  Legisla- 
ture on  the  30th  of  March,  1871,  passed  the  funding- 
act.  It  is  entitled  "An  act  to  provide  for  the  fund- 
ing and  payment  of  the  public  debt."  Its  preamble 
recites  that  in  the  ordinance  authorizing  the  crea- 
tion of  the  State  of  West  Virginia,  it  was  provided 
that  she  should  take  upon  herself  a  just  proportion 
of  the  public  debt  of  the  Commonwealth  of  Virginia 
prior  to  the  first  day  of  January,  1861,  and  that  this 
provision  has  not  been  fulfilled,  although  repeated 
and  earnest  efforts  in  that  behalf  have  been  made 
by  Virginia,  and  that  the  people  of  the  Common- 
wealth are  anxious  for  the  prompt  liquidation  of  her 
proportion  of  the  debt,  estimated  at  two-thirds  of 
the  same;  and  then  declares  that  to  enable  the  State 
of  West  Virginia  to  settle  her  proportion  of  said 
debt  with  the  holders  thereof,  and  to  prevent  any 
complications  or  difficulties  which  may  be  interposed 
to  any  other  manner  of  settlement,  and  for  the  pur- 
pose of  promptly  restoring  the  credit  of  Virginia,  by 
providing  for  the  prompt  and  certain  payment  of 
the  interest  upon  the  just  proportion  of  her  debt  as 
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the  same  should  become  due,  the  Legislature  en- 
acts that  the  owners  of  the  bonds,  stocks,  or  interest 
certificates  of  the  State,  with  some  exceptions,  may 
fund  two-thirds  of  the  amount  of  the  same,  together 
with  two-thirds  of  the  interest  due,  or  to  become 
due  thereon,  up  to  July  1st,  1ST],  in  six  per  cent, 
coupon  or  registered  bonds  of  the  State  having 
thirty-four  years  to  run,  but  redeemable  at  the  pleas- 
ure of  the  State  after  ten  years,  the  bonds  to  be 
made  payable  to  order  or  bearer,  and  the  coupons  to 
bearer.  The  act  declares  that  the  coupons  shall  be 
payable  semi-annually,  and  ube  receivable  at  and 
after  maturity  for  all  taxes,  dues,  and  demands  due 
the  State,"  which  shall  be  so  expressed  on  their  face, 
and  that  the  bonds  shall  bear  on  their  face  a  declara- 
tion to  the  effect  that  their  redemption  is  secured  by 
a  sinking  fund,  provided  for  by  the  law  under 
which  they  were  issued.  For  the  remaining  one- 
third  of  the  amount  of  the  bonds  thus  funded  the 
act  provides  that  certificates  shall  be  issued  to  the 
creditors,  setting  forth  the  amount  with  the  in- 
terest thereon,  and  that  their  payment  shall  be  pro- 
vided for  in  accordance  with  such  settlement  as  may 
subsequently  be  made  between  the  two  States,  and 
that  Virginia  will  hold  the  bonds  surrendered,  so  far 
as  they  are  not  funded,  in  trust  for  the  holder  or  his 
assignees. 

This  act  induced  a  large  number  of  creditors  to 
surrender  their  bonds,  and  take  new  bonds,  with 
interest-coupons  annexed,  for  two-thirds  of  their 
amount  and  certificates  for  the  balance.  The  num- 
ber of  bonds  surrendered  amounted  to  about  thirty 
millions  of  dollars,  for  which  new  bonds  to  the 
amount  of  twenty  millions  were  issued.  A  contract 
was  thus  executed  between  the  State  and  the  hold- 
ers of  the  new  coupons  which  the  State  could  not 
afterwards  impair.  As  this  Court,  with  only  one 
dissenting  member,  said  in  Hartman  vs.  Greenhow 
with  respect  to  this  contract:  "She  thus  bound 
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herself  not  only  to  pay  the  bonds  when  they  became 
due,  but  to  receive  the  interest- coupons  from  the 
bearer  at  and  after  their  maturity,  to  their  full 
amount,  for  any  taxes  or  dues  by  him  to  the  State. 
This  receivability  of  the  coupons  for  such  taxes  and 
dues  was  written  on  their  face,  and  accompanied 
them  into  whatever  hands  they  passed.  It  consti- 
tuted their  chief  value,  and  was  the  main  consider- 
ation offered  to  the  holders  of  the  old  bonds  to  sur- 
render them  and  accept  new  bonds  for  two-thirds 
of  their  amount."  (102  U.  S.,  679.) 

The  Supreme  Court  of  Appeals  of  Virginia  had 
previously  spoken,  with  respect  to  this  contract, 
with  equal  clearness.  Notwithstanding  the  lan- 
guage of  the  act  of  March  30,  1871,  declaring  that 
the  interest-coupons  of  the  new  bonds  shall  be  "  re- 
ceivable at  and  after  maturity  for  all  taxes,  debts, 
dues,  and  demands  due  the  State,"  and  this  is  ex- 
pressed upon  their  face,  the  Legislature  of  Virginia, 
within  less  than  a  year  afterwards,  on  March  7, 
1872,  passed  an  act  declaring  that  it  shall  not  be 
lawTf ul  for  any  officers  charged  with  the  collection  of 
taxes  or  other  demands  of  the  State  then  due  or  to 
become  due,  'k  to  receive  in  payment  thereof  any- 
thing else  than  gold  or  silver  coin,  United  States- 
Treasury  notes,  or  notes  of  the  national  banks." 

As  this  act  was  in  direct  conflict  with  that  of 
March  30,  1871,  its  validity  was  assailed,  and  came 
before  the  Court  of  Appeals,  in  Antoni  vs.  Wright, 
at  the  November  term,  1872.  (22  Grattan,  833).  In 
an  opinion  of  great  ability  and  learning,  the  char- 
acter and  effect  of  the  funding  act  were  elaborately 
considered;  and  it  was  held  that  its  provisions  con- 
stituted a  contract  founded  upon  valuable  considera- 
tions and  binding  upon  the  State.  By  the  decision 
of  the  State  Court  in  that  case,  and  of  this  Court  in 
Hartman  vs.  Greenhow,  the  receivability  of  the 
coupons  for  taxes  and  demands  of  the  State  was 
held  to  be  an  essential  part  of  the  contract  on  which 
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the  bonds  were  received,  and  to  constitute  the  chief 
value  of  the  coupon  and  the  principal  inducement 
offered  for  the  surrender  of  the  old  bonds  and  the 
acceptance  of  two-thirds  of  their  amount.  When 
the  Legislature  subsequently  attempted  to  annul  this 
receivability.  and  required  coin  or  currency  to  be 
received  for  taxes,  the  Court  of  Appeals  held  that 
such  interference  with  the  receivability  of  the  cou- 
pons impaired  the  obligation  of  the  contract  and 
was  void.  When  again  the  Legislature  attempted 
to  impair  that  receivability,  by  requiring  the  tax  on 
the  bond  to  which  it  originally  belonged  to  be  first 
deducted  from  the  amount  of  the  coupon  before  it 
could  be  received  for  other  taxes,  this  Court  held 
that  the  legislation  impaired  the  obligation  of  the 
contract.  But  now,  strange  to  say,  a  law  is  sus- 
tained, as  not  impairing  the  obligation  of  the  con- 
tract, although  it  prohibits  the  receivability  of  the 
coupons  for  State  taxes,  dues  and  demands,  and  re- 
quires the  holder  to  pay  them  in  coin,  treasury  notes 
or  bills  of  the  national  banks,  and,  in  return,  gives 
him  the  privilege  only,  upon  surrendering  it,  to  test 
its  genuineness  and  its  receivability  for  taxes  by  in- 
stituting a  suit,  in  which  a  jury  is  to  be  summoned, 
and  any  decision  obtained  may  be  taken  to  the  Cir- 
cuit Court  and  to  the  Court  of  Appeals.  If  final 
judgment  shall  be  obtained  that  the  coupon  is  gen- 
uine and  legally  receivable  for  taxes,  the  Court  is 
required  to  certify  it  to  the  Treasurer  of  the  Com- 
monwealth, who  shall  then  receive  the  coupon  for 
taxes,  that  is  to  say,  long  after  they  are  paid,  and 
refund  its  amount  out  of  the  first  money  in  the 
treasury,  in  preference  to  other  claims.  If  there  be 
no  money  in  the  treasury  not  otherwise  appropri- 
ated, he  may  have  to  wait  an  indefinite  period  un- 
til the  treasury  is  replenished.  Not  only  does  this 
act  entail  prolonged  delay  and  expense  in  every 
case,  but,  in  a  majority  of  cases,  the  expense  would 
exceed  the  amount  of  the  coupon.  Where  only  a 
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of  the  coupons  would  not  justify  the  expenditure. 
Coupons  for  small  amounts  are  thus  rendered  prac- 
tically of  no  value.  Their  receivability  for  taxes, 
dues  and  demands  of  the  State  is  effectually  de- 
stroyed. 

Under  the  act  of  January  14,  1882,  there  is  no 
equivalent  given  to  the  creditor  for  the  receivability 
of  the  coupon  for  taxes.  The  right  to  enforce  on 
demand  payment  of  a  particular  claim  essentially 
differs,  both  in  availability  and  value,  from  a  right 
to  reduce  the  claim  to  judgment  after  protracted 
litigation,  and  particularly  when,  even  after  judg- 
ment, a  further  delay  is  necessary  to  wait  until 
there  are  funds  in  the  treasury  of  the  State  to 
pay  it. 

It  would  excite  surprise  in  any  commercial  com- 
munity if  a  bank,  whose  bills  purport  on  their  face 
to  be  payable  on  demand,  should  declare  that  inas- 
much as  there  were  some  forged  notes  upon  it  in  cir- 
culation, therefore  it  would  pay  only  such  as  the 
holder  should  judicially  establish  to  be  genuine.  It 
has  been  decided  that  any  unnecessary  delay  by  a 
bank  in  examining  its  bills  to  determine  their  genu- 
ineness is  equivalent  to  a  refusal  to  redeem  them. 
A  bank  resorting  to  such  a  flimsy  pretext  to  evade 
payment  would  at  once  be  pronounced  insolvent, 
and  be  put  into  the  hands  of  a  Eeceiver. 

No  weight  is  to  be  given  to  the  recitals  in  the  pre- 
amble of  the  Act  of  January  14,  1882,  as  to  out- 
standing forged  bonds  and  coupons.  In  the  first 
place,  the  State,  by  reciting  that  various  frauds 
have  been  committed  with  respect  to  some  of  her 
securities,  cannot  legislate  to  impair  the  obligation 
of  her  contracts.  In  the  second  place,  we  are  justi- 
fied in  considering  that  these  recitals  are  without 
foundation  in  fact.  According  to  the  established 
doctrine  of  this  country,  the  most  which  can  be  at- 
tributed to  a  recital  of  facts  in  the  preamble  .of  an 
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act  is,  that  it  was  represented  to  the  Legislature  that 
they  existed.  It  is  not  the  province  of  the  Legisla- 
ture to  find  facts  which  shall  affect  the  rights  of 
others  ;  that  is  the  province  of  the  judiciary.  Says 
Oooley  :  "A  recital  of  facts  in  the  preamble  of  a 
statute  may,  perhaps,  be  evidence  when  it  relates  to 
matters  of  a  public  nature,  as  that  riots  or  disor- 
ders exist  in  a  certain  part  of  the  country  ;  but 
when  the  facts  concern  the  rights  of  individuals, 
the  Legislature  cannot  adjudicate  upon  them." 
(Constitutional  Limitations,  96.) 

Says  the  Court  of  Appeals  of  Kentucky:  "The 
Legislature,  in  all  its  enquiring  forms  by  commit- 
tees, makes  no  issue,  and  in  their  discretion  may 
or  may  not  coerce  the  attendance  of  witnesses,  or 
the  production  of  records,  and  are  frequently  not 
bound  by  those  rules  of  evidence  applicable  to  an 
issue  properly  formed,  the  trial  of  which  is  an  ex- 
ercise of  judicial  power.  Once  adopt  the  principle 
that  such  facts  are  conclusive,  or  even  prima  facie 
evidence  against  private  rights,  and  many  individ- 
ual controversies  may  be  prejudged,  and  drawn  from 
the  functions  of  the  judiciary  into  the  vortex  of 
legislative  usurpation.  The  appropriate  functions 
of  the  Legislature  are  to  make  laws  to  operate  on 
future  incidents,  and  not  a  decision  of  or  forestall- 
ing rights  accrued  or  vested  under  previous  laws/'' 
(Elmendorf  vs.  Carmichael,  3  Litt.,  480.)  In  the 
case  from  which  this  citation  is  made  two  acts  were 
under  consideration  ;  the  recital  in  the»preamble  of 
one  was  that  a  certain  nerson  was  a  naturalized  cit- 
izen ;  the  recital  in  the  preamble  of  the  other  was 
of  a  letter  of  attorney  and  a  conveyance  by  a  third 
party;  and  the  Court  said  :  "Such  a  preamble  is 
evidence  that  the  facts  were  so  represented  to  the 
Legislature,  and  not  that  they  are  really  true."  Al- 
though the  language  cited  was  used  with  reference 
to  the  preamble  of  a  private  statute,  Sedgwick,  in 
his  Treatise  on  the  Interpretation  and  Construction 
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of  Statutory  and  Constitutional  Law,  after  quoting 
it,  says  :  "This  reasoning  applies  with  as  much 
force  to  public  as  to  private  statutes  ;  and  the  Su- 
preme Court  of  New  York  has  well  said  that  the 
Legislature  has  no  jurisdiction  to  determine  facts 
touching  the  rights  of  individuals." 

The  weight  usually  accorded  to  a  recital  of  mat- 
ters of  fact  in  the  preamble  of  an  act,  that  the  facts 
were  so  represented  to  the  Legislature,  cannot  be 
allowed  here  ;  for  the  journals  of  the  Legislature  of 
Virginia  show  that  it  had  information,  when  the 
act  was  passed,  that  the  very  opposite  of  the  recitals 
was  true — that  there  were  no  forged  or  counterfeit 
bonds  or  coupons  in  existence,  as  therein  stated.  The 
journals  may  be  referred  to  in  order  to  show  what 
was  brought  to  the  attention  of  the  Legislature,  and 
those  journals  show  that  in  1880  the  House  of  Del- 
egates of  Virginia  appointed  a  committee  to  exam- 
ine the  office  of  the  Second  Auditor,  who  is  the  cus- 
todian of  all  papers  relating  to  the  debt  of  the  State, 
to  ascertain  whether  there  were  any  forged  or  coun- 
terfeit bonds  or  coupons  among  them  ;  and  the 
committee  reported  that  they  were  unable  to  find 
a  single  forged  or  counterfeit  bond  or  coupon  ;  and 
of  the  millions  of  dollars  in  coupons  which  had 
been  paid  into  the  Treasury  since  1871,  all  were  ac- 
counted for  except  coupons  to  the  amount  of  $28,- 
197.  As  it  was  the  duty  of  the  officer  on  receiving 
the  coupons  to  cancel  them,  it  must  be  presumed 
that  these  w,ere  properly  cancelled  by  him  at  the 
time. 

Again,  in  answer  to  a  resolution  of  the  House  of 
Delegates,  dated  January  9, 1882,  the  Second  Auditor 
reported  that  no  counterfeit  or  forged  obligations, 
bonds,  coupons,  or  certificates  of  the  State  had  in 
any  way  come  to  his  knowledge.  And  in  answer 
to  a  resolution  of  the  Senate  of  the  16th  of  January, 
1882,  the  same  Auditor  replied  that  he  had  no  knowl- 
edge of  any  spurious  or  forged  bonds  or  coupons  is- 
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sued  or  purporting  to  be  issued"  under  the  Funding 
Act  of  March  30,  1871 ;  and  in  an  examination  had 
into  the  matter,  a  clerk  in  the  Second  Auditor's  of- 
fice testified  that  he  was  familiar  with  the  coupons 
issued  under  the  Act  of  March  30,  1871,  and  had 
handled  about  seven  millions  of  them,  and  had 
never  seen  or  heard  of  a  counterfeit  coupon.  An- 
other witness  connected  with  the  Treasurer's  office 
stated  that  he  was  familiar  with  the  conduct  and 
management  of  both  the  Second  Auditor's  office  and 
of  the  Treasurer's  office,  and  that  he  had  never 
heard  of  a  duplicate  or  forged  coupon. 

In  the  third  place,  assuming  that  the  $28,197  in 
coupons  which  cou'd  not  be  found  in  the  auditor's 
office,  or  accounted  for,  had  not  been   canceled,  but 
had  been  mislaid,  lost,  or  stolen,  the  holders  of  other 
coupons  ought  not  to  be  deprived  of  their  use,  be- 
cause the  officers  of  the  Auditor's  department  had 
been  neglectful  of  their  duties.      Assuming,  also, 
against  the  fact,  that  there  were  forged  and  spurious 
coupons  of  the  State,  their  existence  did  not  war- 
rant a  rejection  of  such  as    are  genuine.     Although 
no   officer  questions  their  genuineness  when  ten- 
dered, the  holder  of  them  must  make  up  an  issue 
with  the  State  to  try  the  fact  before  a  jury.     The 
act  was   evidently  designed  to  accomplish   much 
more  than  the  protection  of  the  holders  of  genuine 
coupons.     As  justly  said  by  one  of  the  judges  of  the 
Court  of  Appeals  :     u  Whilst  its  professed  object  in 
its  title  is   to  prevent  frauds  upon  the  Common- 
wealth and  the  holders  of  its  securities,  it  greatly 
depreciates  the  value  of  those  securities,  and  ther.eby 
impairs  the  obligation  of  contracts,  under  the  vain 
pretext  that  it  is  necessary  to  protect  the  Common- 
wealth against  frauds.     It  not  only  destroys  or  ren- 
ders  almost   valueless    the   coupon,    but   also  the 
coupon  bonds,  amounting  to  millions  of  dollars,  is- 
sued by  the  State  by  authority  of  the  act  of  March 
30,  1871,  and  whose  value  depends  upon  the  prompt 
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payment  of  interest,  of  which  assurance  was  given 
by  the  State  to  the  holders  of  those  bonds  by  the 
stipulation  in  the  contract  that  the  coupons  at  and 
after  maturity  should  be  receivable  for  all  taxes, 
debts,  &c.,  due  the  State.  This  statute  prohibits 
revenue  officers  to  receive  any  coupons,  though  un- 
questionably genuine,  when  tendered  for  and  in  dis- 
charge of  taxes,  &c.,  due  the  State,  and  requires  the 
bearer  of  the  coupon  so  tendered  to  pay  his  taxes  in 
coin  or  other  currency,  which  I  think  is  plainly  a 
repudiation  or  annulment  of  the  State's  contract." 

The  clause  of  the  Constitution  which  declares  that 
no  State  shall  pass  any  law  impairing  the  obligation 
of  contracts,  prohibits  legislation  thus  affecting  con- 
tracts between  the  State  and  individuals  equally  as 
it  does  contracts  between  individuals.  Indeed,  the 
greater  number  of  cases,  in  which  the  protection  of 
the  constitutional  provision  has  been  invoked  against 
subsequent  legislative  impairment  of  contracts  has 
been  of  those  in  which  the  State  was  one  of  the  con- 
tracting parties.  Where  a  State  enters  the  markets 
of  the  world  and  becomes  a  borrower,  she  lays  aside 
her  sovereignty  and  takes  upon  herself  the  position 
of  an  ordinary  civil  corporation,  or  of  an  individual, 
and  is  bound  accordingly.  (Davis  vs.  Gray,  16  Wall., 
232;  Murray  vs.  Charleston,  96  U.  S.,  445  ;  Hall  vs. 
Wisconsin,  103  U.  S.,  11.) 

What,  then,  was  the  obligation  of  the  contract 
entered  into  between  Virginia  and  her  creditors  un- 
der the  funding  act  of  1871,  so  far  as  the  interest 
coupons  are  concerned  ?  The  contract  is  that  she 
will  pay  the  amount  of  the  coupon  and  that  it  shall, 
at  and  after  maturity,  be  receivable  for  taxes,  dues, 
and  demands  of  the  State.  And  by  its  receivability 
is  meant  that  it  is  to  be  taken  by  officers  whom  the 
State  may  authorize  to  receive  money  for  its  dues 
whenever  tendered  for  them.  By  the  obligation  of 
a  contract  is  meant  the  means  which  the  law  affords 
for  its  execution,  the  meanb  by  which  it  could,  at 
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the  time  it  was  made,  be  enforced.  As  suid  by  the 
Court,  in  McCracken  vs.  Hay  ward  :  "The  obliga- 
tion of  a  contract  consists  in  its  binding  force  on  the 
party  who  makes  it.  This  depends  on  the  laws  in 
existence  when  it  is  made  ;  these  are  necessarily  re- 
ferred to  in  all  contracts  and  form  a  part  of  them  as 
the  measure  of  the  obligation  to  perform  them  by 
the  one  party  and  the  right  acquired  by  the  other. " 
(2  How.,  612.) 

To  the  same  purport  and  still  more  emphatic  is 
the  language  of  the  Court  in  Walker  vs.  Whitehead, 
16  Wall.,  317.  '' The  laws  which  exist  at  the  time 
and  place  of  the  making  of  a  contract,  and  where  it 
is  to  be  performed,  enter  into  and  form  a  part  of  it. 
This  embraces  alike  those  which  affect  its  validity, 
construction,  discharge,  and  enforcement.  Nothing 
is  more  material  to  the  obligation  of  a  contract'  than 
the  means  of  its  enforcement.  The  ideas  of  validity 
and  remedy  are  inseparable,  and  both  are  parts  of 
the  obligation  which  is  guaranteed  by  the  Constitu- 
tion against  impairment." 

In  other  words,  to  quote  the  language  of  Profes- 
sor Pomeroy  in  his  work  on  "  Constitutional  Law," 
"a  party  may  demand  that  substantially  the  same 
remedial  right  appropriate  to  his  contract  when  it- 
was  entered  into  shall  be  accorded  to  him  when  it 
is  broken."  "  Under  our  system  of  jurisprudence," 
says  the  same  writer,  "two  forms  of  remedial 
right  may  result  to  the  injured  party  upon  the 
breach  of  a  contract;  the  one  form  applying  to  a 
small  number  only  of  agreements,  the  other  being 
appropriate  to  all.  The  first  is  the  right  to  have 
done  exactly  what  the  defaulting  party  promised  to 
do, — the  remedial  right  to  a  specific  performance. 
The  other  is  compensatory,  or  the  right  to  be  paid 
such  an  amount  of  pecuniary  damages  as  shall  be 
a  compensation  for  the  injury  caused  by  the  failure 
of  the  defaulting  party  to  do  exactly  what  he  prom- 
ised to. do.  Both  of  these  species  of  remedial  rights 
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must  be  pursued  by  the  aid  of  the  courts.  In  both 
the  existence  of  the  contract  and  of  the  breach 
must  be  established.  These  facts  having  been  suf- 
ficiently ascertained,  a  decree  or  judicial  order  must 
be  rendered,  in  the  first  case,  that  the  defaulting 
party  do  exactly  what  he  undertook  to  do;  and,  in 
the  second  case,  that  the  defaulting  party  pay  the 
sum  of  money  fixed  as  a  compensation  for  his  de- 
lict." (Sects.  611,  612.) 

The  receivability  of  the  coupon,  under  the  Fund- 
ing Act  of  1871,  for  taxes,  dues  and  demands,  gave 
to  it,  as  already  said,  its  principal  value.  At  that 
time  there  was  provided  in  the  system  of  procedure 
of  the  State  a  remedy  for  the  specific  execution  of 
the  contract,  by  which  this  receivability  could  be 
enforced.  The  legislation  of  January  14  and  April 
7,  1882,  deprives  the  holder  of  the  coupon  of  this 
remedy,  and  in  lieu  of  it  gives  him  the  barren  priv- 
ilege, after  paying  the  taxes,  of  suing  in  a  local 
court  to  test  before  a  jury  the  genuineness  of  the 
•coupon  and  its  legal  receivability  for  them,  and  in 
case  he  establishes  these  facts,  of  having  a  judg- 
ment to  that  effect  certified  to  the  Treasurer  of  the 
Commonwealth,  and  the  amount  paid  refunded  out 
of  money  in  the  treasury,  if  there  be  any.  To 
recover  this  judgment  he  must  pay  the  costs  of  the 
proceeding,  including  the  fees  of  witnesses  and 
jurors,  and  of  the  clerk,  sheriff  and  other  officers  of 
the  Court.  This  is  a  most  palpable  and  flagrant  im- 
pairment of  the  obligation  of  the  contract.  No 
legislation  more  destructive  of  all  value  to  the  con- 
tract is  conceivable,  unless  it  should  absolutely  and 
in  terms  repudiate  the  coupon  as  a  contract  at  all. 
It  is  practical  repudiation. 

In  Bronson  vs.  Kinzie,  this  Court,  speaking  by 
Chief  Justice  Taney,  said:  "  It  is  difficult,  perhaps, 
to  draw  a  line  that  would  be  applicable  in  all  cases 
between  legitimate  alterations  of  the  remedy  and 
provisions  which,  in  the  form  of  remedy, -impair 
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the  right.  But  it  is  manifest  that  the  obligation  of 
a  contract,  and  the  rights  of  a  party  under  it,  may 
in  effect  be  destroyed  by  denying  a  remedy  alto- 
gether, or  may  be  seriously  impaired  by  burdening 
the  proceedings  with  new  conditions  and  restric- 
tions, so  as  to  make  the  remedy  hardly  worth  pur- 
suing. And  no  one,  we  presume,  would  say  that 
there  is  any  substantial  difference  between  a  retro- 
spective law,  declaring  a  particular  contract  or  class 
of  contracts  to  be  abrogated  and  void,  and  one 
which  took  away  all  remedy  to  enforce  them,  or 
encumbered  it  with  conditions  that  rendered  it  use- 
less or  impracticable  to  pursue  it."  (1  How.,  317.) 

In  Planters'  Bank  vs.  Sharp,  this  Court  said: 
"  One  of  the  tests  that  a  contract  has  been  impaired 
is,  that  its  value  has  by  legislation  been  diminished. 
It  is  not,  by  the  Constitution,  to  be  impaired  at  all. 
This  is  not  a  question  of  degree  or  manner  or  cause, 
but  of  encroaching  in  any  respect  on  its  obligation, 
dispensing  with  any  part  of  its  force."  (6  How., 
397.) 

In  Murray  vs.  Charleston  the  Court  cited  with 
approval  the  language  of  a  previpus  decision  to  the 
effect  that  a  law  which  alters  the  terms  of  a  con- 
tract by  imposing  new  conditions,  or  dispensing  with 
those  expressed,  impairs  its  obligation;  and  added, 
speaking  by  Mr.  Justice  Strong,  who  recently  occu- 
pied a  seat  on  this  bench,  that  "it  is  one  of  the 
highest  duties  of  this* Court  to  take  care  the  prohi- 
bition [against  the  impairment  of  contracts]  shall 
neither  be  evaded  nor  frittered  away.  Complete 
effect  must  be  given  to  it  in  all  its  spirit."  (96  IT. 
S.,  448.) 

In  Edwards  vs.  Kearzey,  this  Court  said,  speaking 
by  Mr.  Justice  Swayne,  so  lately  one  of  our  num- 
ber: "  The  remedy  subsisting  in  a  State  when  and 
where  a  contract  is  made  and  is  to  be  performed  is 
a  part  of  its  obligation,  and  any  subsequent  law  of 
the  State  which  so  affects  that  remedy  as  substan- 
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tially  to  impair  and  lessen  the  value  of  the  contract 
is  forbidden  by  the  Constitution,  and  is  therefore 
void."  (96  U.  S.,  607.)  Mr.  Justice  Clifford,  also 
lately  sitting  with  us,  in  a  concurring  opinion  in  the 
same  case,  said:  "When  an  appropriate  remedy  ex- 
ists for  the  enforcement  of  the  contract  at  the  time 
it  was  made,  the  State  Legislature  cannot  deprive 
the  party  of  such  a  remedy,  nor  can  the  Legislature 
append  to  the  right  such  restrictions  or  conditions 
as  to  render  its  exercise  ineffectual  or  unavailing." 
(Ibid.,  608.) 

And  only  two  terms  ago,  in  the  case  of  Lousiana 
vs.  New  Orleans,  this  Court  said,  without  a  dissent- 
voice,  that  "That  the  obligation  of  a  contract,  in 
the  constitutional  sense,  is  the  means  provided  by 
law  by  which  it  can  be  enforced,  by  which  the  par- 
ties can  be  obliged  to  perform  it.  Whatever  legisla- 
tion lessens  the  efficacy  of  these  means  impairs  the 
obligation.  If  it  tend  to  postpone  or  retard  the  en- 
forcement of  the  contract,  the  obligation  of  the  latter 
is  to  that  extent  weakened."  (102  U.  S.,  206.) 

How  can  it  be  maintained,  in  the  face  of  these 
decisions,  that  the  legislation  of  January  M  and 
April  7,  1SS2,  does  not  impair  the  obligation  of  the 
contract  under  the  funding  act?  It  annuls  the  pres- 
ent receivability  of  the  coupon;  it  substitutes  for  the 
specific  execution  of  the  contract  a  protracted  litiga- 
tion, and  when  the  genuineness  of  the  coupon,  and 
its  legal  receivability  for  taxes*  are  judicially  estab- 
lished, its  payment  is  made  dependent  upon  the 
existence  of  money  in  the  treasury  of  the  State.  If 
the  language  of  the  act,  declaring  that  when  the 
genuineness  of  the  coupon  and  its  receivability  for 
taxes  are  established,  the  taxes  paid  by  its  holder 
shall  be  refunded  out  of  the  first  money  in  the 
treasury  in  preference  to  other  claims,  be  deemed  a 
sufficient  appropriation  to  authorize  the  treasurer  to 
pay  out  the  money,  contrary  to  what  has  just  been 
decided  with  respect  to  language  much  more  expres- 
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sive  in,the  legislation  of  Louisiana,  of  what  avail 
can  it  be  to  the  owner  of  the  coupon  if  the  treasurer 
refuse  to  refund  the  amount.  There  is  no  mode, 
according  to  the  opinion  of  the  majority,  of  coercing 
his  action.  No  mandamus  can  issue,  for  that 
remedy  and  all  compulsory  process  have  been 
abolished. 

Besides  all  this,  as  the  coupons  are  mostly  for 
small  amounts,  the  costs  of  the  suits  to  test  their 
genuineness  and  receivability  for  taxes  would  be 
more  than  their  value.  Practically,  the  law  de- 
stroys the  coupons,  and  it  was  evidently  intended  to 
have  that  effect.  • 

There  is  nothing  at  all  similar  to  this,  as  seems  to 
be  intimated  by  the  opinion  of  the  majority,  in  the 
revenue  system  of  the  United  States  which  forbids 
judicial  proceedings  to  restrain  the  collection  of  a 
tax  for  its  alleged  invalidity,  and  only  authorizes 
suit  to  recover  back  the  money  if  paid  under  protest. 
Here  the  validity  of  the  tax  of  Virginia  is  nt)t  as- 
sailed. The  only  question  is  shall  the  officer  of  the 
State  be  required  to  receive  in  payment  of  the  tax 
what  she  by  her  contract  declared  he  should  receive. 

The  case  of  Tennessee  vs.  Sneed,  96  U.  S.,  69,  is 
cited  as  giving  support  to  the  decision  in  this  case. 
I  do  not  think  that  it  gives  it  any  support  whatever. 
It  does  not  sustain  the  doctrine  that  a  State  may 
abolish  the  right  of  mandamus  to  which  a  creditor 
at  the  time  of  the  contract  was  entitled,  as  a  mode 
of  specifically  enforcing  it.  The  facts  of  the  case  are 
these:  In  1838  the  Legislature  of  Tennessee  passed  a 
law,  with  respect  to  the  bills  and  notes  of  the  Bank 
of  Tennessee,  declaring  that  "the  bills  and  notes  of 
the  said  corporation,  originally  made  payable,  or 
which  shall  have  become  payable  on  demand  in  gold 
or  silver  coin,  shall  be  receivable  at  the  treasury,  and 
by  all  tax-collectors  and  other  public  officers,  in  all 
payments  for  taxes  or  other  moneys  due  the 
State." 
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The  Supreme  Court  of  the  State  decided  that  a 
proceeding  by  mandamus  against  an  officer  of  the 
State  to  enforce  the  receipt  of  these  bills  for  taxes 
was  virtually  a  suit  against  the  State,  and  could  not 
be  maintained  prior  to  1855,  when  an  act  was  passed 
allowing  suits  to  be  brought  against  the  State  under 
the  same  rules  and  regulations  that  govern  actions 
between  private  parties.  •  In  1865  this  act  was  re- 
pealed. The  creditor,  when  the  contract  was  made, 
acquired,  therefore,  no  right  to  the  writ  of  manda- 
mus, for  it  was  not  then  an  existing  remedy,  and  so 
Mr.  Justice  Hunt,  in  delivering  the  opinion  of  the 
Court,  said:  "  The  question  discussed  by  Mr.  Justice 
Swayne  in  Walker  vs.  Whitehead,  16  Wall.,  314,  of 
the  preservation  of  the  liws  in  existence  at  the  time 
of  the  making  of  the  contract,  is  not  before  us.  The 
claim  is  of  a  subsequent  injury  to  the  contract." 
And  the  Court,  after  referring  to  the  numerous  cases 
of  a  change  of  remedies,  says:  "  The  rule  seems  to 
be  that  in  modes  of  proceeding  and  of  forms  to  en- 
force the  contract,  the  legislature  has  the  control 
and  may  enlarge,  limit,  or  alter  them,  provided  that 
it  does  not  deny  a  remedy  or  so  embarrass  it  with 
restrictions  and  conditions  as  seriously  to  impair  the 
value  of  the  right." 

Here  the  original  remedy  possessed  by  the  coupon- 
holder  is  abolished,  and  that  which  is  given  as  a 
substitute  is  so  embarrassed  with  conditions  as  to 
destroy  the  value  of  the  contract. 

In  the  case  of  Louisiana  vs.  Pilsbury,  which  was 
before  us  at  the  last  Term,  the  Legislature  of  that 
State  had  passed  a  law  prohibiting  its  Courts  from 
issuing  a  mandamus  to  compel  the  levy  of  a  tax  for 
the  payment  of  bonds  other  than  those  issued  under 
what  was  known  as  the  premium-bond  plan,  thus 
cutting  off  the  means  of  enforcing  certain  bonds 
held  by  the  relator,  and  this  Court  unanimously 
held  that  "The  inhibition  upon  the  Courts  of  the 
State  to  issue  a  mandamus  for  the  levy  of  a  tax  for 
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the  payment  of  interest  or  principal  of  any  bonds 
except  those  issued  under  the  premium-bond  plan 
was  a  clear  impairment  of  the  means  for  the  en- 
forcement of  the  contract  with  the  holders  of  the 
consolidated  bonds."  "When  the  contract  was 
made,"  said  the  Court,  "the  writ  was  the  usual  and 
the  only  effective  means  to  compel  the  city  authori- 
ties to  do  their  duty  in  the  premises  in  case  of  their 
failure  to  provide  in  other  ways  the  required  funds. 
There  was  no  other  complete  and  adequate  remedy. 
The  only  ground  on  which  a  change  of  remedy  ex- 
isting when  a  contract  was  made  is  permissible 
without  impairment  of  the  contract,  is  that  a  new 
and  adequate  and  efficacious  remedy  be  substituted 
for  that  which  is  superseded." 

That  there  is  any  adequate  and  efficacious  remedy 
substituted  for  the  one  in  existence  when  the  Fund- 
ing Act  was  adopted,  cannot,  it  seems  to  me,  be 
seriously  affirmed.  The  remedy  originally  existing 
was  effective.  No  officer  could  refuse  to  receive 
the  coupon  without  subjecting  himself  to  per- 
sonal liability.  After  a  tender  no  valid  sale  could 
be  made  for  the  taxes.  And  the  creditor  could  in- 
voke the  compulsory  process  of  the  Courts  to  secure 
a  specific  performance.  Now  all  is  changed.  A 
law  which  practically  destroys  the  value  of  the 
coupon  is  sustained.  The  officer  is  not  bound  to  re- 
ceive it,  in  the  sense  that  he  cannot  be  compelled  to 
take  it.  He  can  enforce  the  payment  of  taxes  in 
money ;  he  can  sell  property,  if  necessary,  to  collect 
them;  he  can  wholly  ignore  the  coupon  imless  the 
holder  should  foolishly  consent  to  incur  double  the 
amount  in  costs  to  establish  by  a  jury  trial  its  genu- 
ineness and  legal  receivability  for  taxes. 

I  find  myself  bewildered  by  the  opinion  of  the 
majority  of  the  Court.  I  confess  that  I  cannot  com- 
prehend it,  so  foreign  does  it  appear  to  be  from 
what  I  have  heretofore  supposed  to  be  established 
and  settled  law.  And  I  fear  that  it  will  be  appealed 
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to  as  an  excuse,  if  not  justification,  for  legislation 
amounting  practically  to  the  repudiation  of  the 
obligations  of  States;  and  of  their  subordinate 
municipalities — their  cities  and  counties.  It  will 
only  be  necessary  to  insert  in  their  statutes  a  false 
recital  of  the  existence  of  forged  and  spurious  bonds 
and  coupons—as  a  plausible  pretext  for  such  legisla- 
tion— and  their  schemes  of  plunder  will  be  accom- 
plished. No  greater  calamity  could,  in  my  judg- 
ment, befall  the  country  than  the  general  adoption 
of  the  doctrine  that  it  is  not  a  constitutional  impair- 
ment of  the  obligation  of  contracts,  to  embarrass 
their  enforcement  with  onerous  and  destructive  con- 
ditions, and  thus  to  evade  the  performance  of  them. 
I  am  of  opinion  that  the  judgment  of  the  Court 
of  Appeals  of  Virginia  should  be  reversed,  and  the 
cause  remanded,  with  instructions  to  award  the 
mandamus  prayed. 


Mr.  Justice  HARLAN  dissenting. 

I  understand  my  brethern  of  the  majority,  in  the 
opinion  read  by  the  Chief  Justice,  to  declare: 

That  the  bonds  and  coupons  issued  by  Virginia, 
under  the  funding  act  of  1871,  constitute  contracts 
within  the  meaning  of  that  clause  of  the  Federal 
Constitution,  which  forbids  a  State  from  passing  any 
law  impairing  the  obligations  of  contracts; 

That  the  holder  of  a  coupon,  so  issued,  against 
whom  State  taxes  are  assessed,  is  entitled  under  his 
contract  to  have  it  applied  in  payment  of  his  taxes, 
when  offered; 

That  the  statute  of  January  14,  1882,  in  so  far  as 
it  prevents  the  tax  collector  from  receiving  it,  when 
so  offered,  for  any  purposes  except  that  of  identifi- 
cation and  verification,  is  in  conflict  with  the  Federal 
Constitution,  and,  therefore,  void; 
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That,  as  a  general  rule,  the  laws  applicable  to  the 
case,  in  force  at  the  time  and  place  of  making  a  con- 
tract, including  those  which  affect  its  validity,  con- 
struction, discharge,  and  enforcement,  enter  into  and 
form  a  part  of  the  contract  itself;  and  that  while 
the  State  may  alter  or  change  existing  remedies  for 
the  enforcement  of  a  contract,  it  may  not  make  such 
alterations  and  changes  in  the  forms  of  action  or 
modes  of  proceeding,  as  will  impair  substantial 
rights,  or  leave  the  party  without  an  adequate  and 
efficacious  remedy  for  their  enforcement; 

I  understand  them,  also,  to  reaffirm  Bronson  vs. 
Kinzie,  1  How.,  316,  where,  among  other  things, 
this  Court,  speaking  by  Chief  Justice  Taney,  said: 
1 '  It  is  difficult,  perhaps,  to  draw  a  line  that  would 
be  applicable  in  all  cases  between  legitimate  altera- 
tions of  .the  remedy,  and  provisions  which,  in  the 
form  of  remedy,  impair  the  right.  But  it  is  mani- 
fest that  the  obligation  of  the  contract,  and  the 
rights  of  a  party  under  it,  may,  in  effect,  be  de- 
stroyed by  denying  a  remedy  altogether;  or  may  be 
seriously  impaired  by  burdening  the  proceedings 
with  new  conditions  and  restrictions,  so  as  to  make 
the  remedy  hardly  worth  pursuing.  And  no  one, 
we  presume,  would  say  that  there  is  any  substantial 
difference  between  a  retrospective  law  declaring  a 
particular  contract  or  class  of  contracts  to  be  abro- 
gated and  void,  and  one  which  took  away  all  remedy 
to  enforce  them,  or  encumbered  it  with  conditions 
that  rendered  it  useless  or  impracticable  to  pur- 
sue it" 

I  do  not  understand  the  Court  to  throw  any  doubt 
upon  or  in  any  degree  to  qualify  the  decision  either 
in  Providence  Bank  vs.  Billings,  4  Pet.,  560,  where 
this  Court,  speaking  by  Chief  Justice  Marshall,  said 
that  it  had  ''been  settled  that  a  contract  entered  in- 
to between  a  State  and  an  individual  is  as  fully 
protected  by  the  1  Oth  section  of  the  1st  article  of 
the  Constitution,  as  a  contract  between  two  indi- 
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viduals;"  or  in  Green  vs.  Biddle,  8  Wh.,  84,  where 
it  was  said,  through  Mr.  Justice  Washington,  that 
"the  Constitution  of  the  United  States  embraces  al^ 
contracts,  executed  or  executory,  whether  between 
individuals  or  between  a  State  and  individuals,  and 
that  a  State  has  no  more  power  to  impair  an  obli- 
gation into  which  she  herself  has  entered  than  she 
can  the  contracts  of  individuals  ;"  or  in  Woodruff 
vs.  TrapnaU,  10  Hoiv.,  207,  where,  speaking  by  Mr. 
Justice  McLean,  the  Court  declared  that  .  "  a  State 
can  no  more  impair,  by  legislation,  the  obligation 
of  its  own  contracts,  than  it  can  impair  the  obli- 
gation of  the  contracts  of  individuals;"  or  in  Wolff 
vs.  New  Orleans,  103  U.  &,  366,  where,  speaking 
by  Mr.  Justice  Field,  this  Court  unanimously  held 
"that  the  prohibition  of  the  constitution  against 
the  passage  of  laws  impairing  the  obligation  of 
contracts  applies  to  the  contracts  of  States,  and  to 
those  of  its  agents  under  its  authority,  as  well  as 
to  contracts  between  individuals." 

These  propositions  meet  my  hearty  approval,  as 
well  because  they  rest  upon  a  sound  interpreta- 
tion of  the  constitution,  as  because  they  have  been 
long  established  by  the  decisions  of  this  Court. 

But  with  my  brother  Field,  I  am  constrained  to 
withhold  my  assent  from  so  much  of  the  opinion  of 
the  Court  as  holds  that  the  remedy  provided  by  the 
act  of  January  14,  1882,  is  adequate  or  efficacious 
for  the  protection  and  enforcement  of  the  rights  of 
parties  holding  bonds  and  coupons  issued  by  Vir  • 
ginia  under  the  Funding  Act  of  1871.  On  the  con- 
trary, the  former  act,  especially  as  modified  by  that 
of  April  7,  1882,  is  a  palpable  and  flagrant  impair- 
ment of  the  obligations  of  her  contract,  and,  conse- 
quently, is  unconstitutional  [and  void.  If  the  act  of 
January  14,  1882,  be  upheld,  in  its  application  to 
bonds  issued  under  the  act  of  1871,  it  is  difficult  to 
perceive  that  the  constitutional  inhibition  upon  laws 
impairing  the  obligation  of  contracts  is  .of  the 
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slightest  practical  value  for  the  preservation  of  the 
rights  of  those  dealing  with  States.  Indeed,  the  act 
of  January  14,  1882,  in  its  necessary  operation,  as 
directly  and  effectually  impairs  the  commercial 
value  of  the  honds  and  coupons  issued  under  the 
funding  act  as  would  a  statute  which  repudiated  the 
bonds  outright,  and  forbade  the  receipt  of  their  cou- 
pons, under  any  circumstances,  for  taxes,  debts,  or 
demands  due  Virginia. 

What  were  the  rights  acquired  by  the  bondholders 
under  the  funding  act,  and  other  laws  of  Virginia 
in  force  when  that  act  was  passed?  This  inquiry  is 
fundamental  in  the  case,  since  those  rights  are  en- 
titled to  judicial  protection,  either  through  the  rem- 
edies given  when  they  accrued,  or  through  the  reme- 
dies, if  any,  subsequently  given,  which  may  be 
adequate  and  efficacious  to  that  end. 

Under  the  contract,  Antoni  was  entitled,  as  all 
agree,  to  have  his  coupon  received,  when  offered,  in 
payment  of  taxes.  If  the  tax  collector  refused  to 
receive  it,  when  so  offered,  the  laws  in  force,  when  the 
contract  was  made,  gave  him  the  remedy  of  a  man- 
damus from  the  Supreme  Court  of  Appeals  of  Vir- 
ginia to  compel  the  collector  to  accept  his  coupon 
and  cancel  his  taxes.  This  is  conceded  by  my 
brethren  of  the  majority,  and  no  one  claims  that 
there  was  any  other  remedy,  at  that  time,  for  the 
direct  enforcement  of  the  contract.  And  that 
remedy,  it  cannot  be  denied,  was  one  of  value,  since 
the  taxes,  until  paid,  constituted  an  incumbrance 
upon  the  tax-payer's  property,  which  he  could  not, 
prudently,  overlook  and  which  he  was  entitled  to 
have  removed. 

It  should  be  observed,  in  this  connection,  that  the 
Constitution  of  Virginia  adopted  in  1870  (Article  4? 
Section  2),  in  express  terms,  gave  original  jurisdic- 
tion to  the  Supreme  Court  of  Appeals  in  cases  of 
mandamus. 

Such  were  the  contract  rights  of  the  bondholders 
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under  the  act  of  1871,  and  such  the  remedy  then 
given  for  their  enforcement. 

I  proceed  to  enquire  whether  those  rights  have 
been  impaired  by  the  act  of  January  14,  1882. 

The  first  section  of  that  act  declares  that  the  offi- 
cer to  whom  coupons,  issued  under  the  act  of  1871, 
are  tendered  in  payment  of  taxes,  debts,  or  demands 
due  the  State,  "  shall  receive  the  same  for  the  pur- 
pose of  identification  and  verification." 

The  second  section  provides  that  he  shall,  at  the 
same  time,  require  the  tax-payer  to  pay  his  taxes  in 
coin,  legal-tender  notes,  or  national  bank  bills,  and, 
upon  such  payment,  give  him  a  receipt  for  the  same; 
and,  in  case  of  a  refusal  of  the  tax  payer  so  to  pay, 
the  officer  is  directed  to  collect  the  taxes  as  all  other 
delinquent  taxes  are  collected,  that  is,  by  levy  and 
distraint. 

It  may  be  observed  here  that  where  the  tax-payer 
elects  to  stand  upon  the  terms  of  his  contract,  and 
refuses  to  pay  his  taxes  in  coin,  legal- tender  notes, 
or  bank  bills,  the  act,  curiously  enough,  does  not 
direct  the  officer  to  return  the  coupons  so  tendered. 

But  having  possession  of  the  coupons,  and  the  cou- 
pon-holder having  refused  to  surrender  his  contract 
rights,  the  third  section  of  the  act  requires  the  collec- 
tor to  deliver  the. coupons  to  the  Judge  of  the  County 
Court  of  the  County  or  the  Hustings  Court  of  the  city 
in  which  such  taxes,  debts,  or  demands  are  payable. 
Thereupon,  the  act  declares,  the  tax-payer  shall  "be 
at  liberty  to  file  his  petition  in  said  County  Court 
against  the  Commonwealth,"  and  have  a  jury  em- 
panelled to  try  whether  the  coupons  are  "  genuine, 
legal  coupons,  which  are  legally  receivable  for  taxes, 
debts  and  demands,"  with  right  of  appeal  by  either 
party  to  the  Circuit  Court  and  Court  of  Appeals. 
"If  it  be  finally  decided  in  favor  of  the  petitioner 
that  the  coupons  tendered  by  him  are  genuine,  legal 
coupons,  which  are  legally  receivable  for  taxes,  and 
so  forth,  then  the  judgment  of  the  Court  shall  be 
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certified  to  the  Treasurer,  who,  upon  the  receipt 
thereof,  shall  receive  said  coupons  for  taxes,  and 
shall  refund  the  money,  before  then  paid  for  his 
taxes  by  the  tax-payer,  out  of  the  first  money  in  the 
treasury,  in  preference  to  all  other  claims." 

The  alteration  made  by  the  act  of  January  14, 
1882,  of  the  remedy  by  mandamus,  is  this:  If  a  man- 
damus is  applied  for  to  any  Court  of  the  Common- 
wealth, the  collector  shall  make  return  "that  he  is 
ready  to  receive  said  coupons  in  payment  of  such 
taxes,  debts,  and  demands  as  soon  as  they  have  been 
legally  ascertained  to  be  genuine,  and  the  coupons 
which,  by  law,  are  actually  receivable."  Upon  such 
return,  the  Court  shall  require  the  tax-payer  to  pay 
his  taxes  to  the  proper  officer,  which  being  done,  the 
tax-payer  must  file  his  coupons  in  Court,  which  is 
directed  to  forward  them  to  the  County  Court  of  the 
county  or  the  Hustings  Court  of  the  city  where  the 
taxes  are  payable,  when  an  issue  is  framed,  upon  the 
trial  of  which  the  officer  representing  the  State  must 
require  proof  of  the  genuineness  and  legality  of  the 
coupons  tendered.  A  right  of  appeal  is  given  to  the 
Circuit  Court  and  the  Supreme  Court  of  Appeals. 
If  the  petitioner  finally  succeeds,  then  the  Court  is 
required  to  issue  a  mandamus  for  the  receipt  of  the 
coupons  for  the  taxes  assessed.  Thereupon  the 
treasurer  of  the  Commonwealth  must  refund  to  the 
tax-payer  the  amount  theretofore  paid  by  him  out  of 
any  money  in  the  treasury,  in  preference  to  all  other 
claims. 

The  subsequent  act  of  April  7,  1882,  provides  that 
no  writ  of  mandamus  shall  issue  from  the  Supreme 
Court  of  Appeals  "in  any  case  of  the  collection  or 
attempt  to  collect  revenue,  or  compel  the  collecting 
officers  to  receive  anything  in  payment  of  taxes 
other  than  as  provided  in  chap.  41,  Acts  of  Assembly, 
approved  January  26,  1882,  or  in  any  case  arising 
out  of  the  collection  of  revenue  in  which  the  appli- 
cant for  the  writ  of  process  has  any  other  remedy 
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adequate  for  the  protection  and  enforcement  of  his 
individual  right,  claim,  and  demand,  if  just." 

This  Court  waives  any  determination  of  the  ques- 
tion whether  the  act  of  April  7',  1882.  repeals  so 
much  of  that  of  January  14,  1882,  as  relates  to  man- 
damus. But,  referring  to  the  remedy  given  by  the 
first,  second,  and  third  sections  of  the  latter  act,  it 
holds  that  there  is  no  substantial  difference  between 
the  remedy  given  by  those  sections  and  the  remedy 
given  by  mandamus  in  the  same  act;  further- -which 
is  vital  in  this  case — that  the  obligation  of  the  con- 
tract is  not  impaired  by  the  changes  made,  by  the 
act  of  January  14,  1882,  in  the  remedies  for  its  en- 
forcement, in  case  the  collector  refuses  to  accept 
coupons  in  payment  of  taxes,  when  offered  for  that 
purpose. 

Here  is  the  radical  difference  between  the  majority 
of  my  brethren  and  myself.  To  my  mind — I  say  it 
with  all  respect  for  my  associates  who  have  reached 
a  different  conclusion — it  is  so  entirely  clear  that  the 
change  in  the  remedies  has  impaired  both  the  obliga- 
tion and  the  value  of  the  contract,  that  I  almost 
despair  of  leaking  it  clearer  by  argument  or  illustra- 
tion. 

Under  the  contract  the  tax-payer,  it  is  conceded, 
is  entitled  to  have  his  coupon  received  for  his  taxes, 
when  tendered;  while  under  the  statute  of  January 
14,  1882,  the  collector  is  forbidden  to  so  receive  it; 
and  the  tax-payer,  in  order  to  protect  his  property 
against  levy  or  distraint  and  relieve  it  from  the  en- 
cumbrance created  by  the  assessment  of  taxes,  must 
pay  his  taxes  in  money,  and  then,  if  he  wishes  to 
get  his  money  back,  prove  to  the  satisfaction  of 
twelve  jurymen  the  genuineness  and  legal  receiva- 
bility  of  his  coupons. 

Under  the  contract  and  the  laws  in  force  when  it 
was  made,  the  tax-payer  is  entitled,  in  the  first  in- 
stance, to  enforce  the  receipt  of  his  coupons  for  taxes 
by  mandamus,  the  sole  remedy  then  given  to  effect 
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that  result;  while,  under  the  subsequent  legislation, 
he  is  denied  the  right  to  a  mandamus  until  he  first 
pays  his  taxes  in  money,  and  then  proves  to  the  sat- 
isfaction of  twelve  jurymen  that  they  are  genuine 
coupons  and  legally  receivable  for  taxes. 

Under  the  contract  and  the  laws  in  force  when  it 
was  made,  the  tax  collector  was  not  bound  to  resist 
an  application  for  mandamus,  and  it  is  not  to  be 
presumed  that  he  would  do  so  unless  he  doubted  the 
genuineness  of  the  coupons  tendered  in  payment  of 
taxes;  if,  however,  he  did  so,  he  became  liable  to 
pay  the  costs  incurred  by  the  tax-payer  when  the 
latter  succeeded;  while  under  the  act  of  January  14, 
1882,  all  discretion  is  taken  from  the  collector,  and 
he  is  required,  although  he  may  know  the  coupons  to 
be  genuine  and  legally  receivable  for  taxes,  to  decline 
receiving  them  for  taxes  until  the  tax-payer,  having 
first  paid  his  taxes  in  money,  shall  prove  them,  to 
the  satisfaction  of  twelve  jurymen,  to  be  genuine. 

Let  me  further  illustrate  some  of  these  proposi- 
tions. Suppose  the  tax-payer  holds  a  bond  for  $100 
issued  under  the  act  of  1871.  It  has  34  years  to 
run  and  bears  interest  payable  semi-annually  at  the 
rate  of  six  per  cent,  per  annum.  The  interest  for 
the  whole  period  the  bond  runs  is  evidenced  by  68 
coupons  of  $3  each.  Under  the  laws  in  force  when 
the  contract  was  made,  a  mandamus  to  compel  the 
receipt  of  the  first  coupon  for  taxes,  having  estab- 
lished its  genuineness  and  its  receivability  for  taxes, 
would  estop  the  collector  or  the  commonwealth  from 
raising  any  such  question  as  to  the  remaining  cou- 
pons of  the  same  bond.  But  under  the  act  of  Janu- 
uary  14,  1882,  the  collector  is  required,  as  to  all  cou- 
pons presented,  although  known  to  be  genuine,  to 
collect  money  for  the  taxes  for  which  such  coupons 
are  tendered;  and  that  money  is  retained  by  the  com- 
monwealth, unless  the  tax-payer,  upon  every  presen- 
tation of  coupons  for  taxes,  goes  through  the  jury 
trial  prescribed  by  that  act,  and  obtains  a  verdict 
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establishing  their  genuineness  and  legal  receivability 
for  taxes.  The  verdict  as  to  one  lot  of  coupons  does 
not,  under  that  act,  establish  the  genuineness  of 
other  coupons  of  the  same  bond.  Thus  it  is  demon- 
strably  clear  that  the  tax-payer,  before  he  can  en- 
force the  receipt  of  the  entire  68  coupons  of  one 
bond  for  $100,  may  be  required  to  have  at  least  as 
'  many  jury  trials,  covering  precisely  the  same  issues, 
as  there  may  be  occasions  to  use  coupons  in  pay- 
ment of  taxes.  Certainly  the  tax-payer,  if  not  an 
attorney,  cannot  go  safely  before  the  jury  without 
an  attorney  to  represent  him.  It  is  therefore,  al- 
most absolutely  certain  that  his  attorney's  fee  and 
costs  for  each  jury  trial  will  be  several  times  greater 
than  the  amount  of  the  coupons  involved  in  such 
trial.  The  result,  then,  is  that  the  tax-payer  will 
lose  more  by  presenting  his  coupons  in  payment  of 
his  taxes  than  by  making  an  absolute  gift  of  them 
to  the  commonwealth. 

And  the  remedy  thus  given  by  the  statutes,  passed 
after  the  contract  was  made,  for  the  enforcement 
of  the  tax-payer's  admitted  right  to  have  his  cou- 
pon received  for  taxes,  ivhen  offered,  is  pronounced 
to  be  adequate  and  efficacious,  and  not  an  impair- 
ment of  the  substantial  rights  given  by  the  con- 
tract. My  brethren — distinctly  admitting  that  the 
legislation  of  1882  is  in  hostility  to  the  State's 
creditors,  and  has  impaired  the  commercial  value 
both  of  the  bonds  and  their  coupons — in  effect,  hold, 
that  such  legislation  does  not  burden  the  proceed- 
ings for  the  enforcement  of  the  contract  with  any 
new  conditions  or  restrictions  inconsistent  with,  or 
which  impair,  its  obligations.  I  cannot  assent  to 
such  conclusion,  believing,  as  I  do,  not  only  that  it 
is  in  direct  conflict  with  every  adjudged  case  cited, 
either  by  the  Court  or  by  my  brother  Field,  but  that 
the  new  remedy  is  inadequate,  and  efficacious,  not 
for  the  preservation  and  enforcement,  but  the  des- 
truction of  the  contract.  The  holders  of  the  .bonds 
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and  coupons  are  placed  by  the  legislation  of  1882  in 
the  position  where  it  is  useless  and  impracticable  to 
pursue  the  remedies  thereby  given.  To  my  mind 
this  is  so  perfectly  apparent  that  I  should  have 
deemed  it  impossible  that  any  different  view  could 
be  entertained.  It  should  be  remembered  that  the 
Court  places  its  decision  upon  the  ground  that  the 
change  in  the  remedy  has  not,  in  legal  effect,  im- 
paired the  obligation  of  the  contract,  and  not  upon 
the  ground  that  this  suit  is,  within  the  meaning  of 
the  Federal  Constitution,  a  suit  against  the  State. 
Nor  could  it  be  placed  upon  the  latter  ground  with- 
out overturning  the  settled  doctrines  of  this  Court.. 
Davis  vs.  Gray,  16  Wallace,  220;  Osborn  vs.  Ban  I, 
of  U.  £.,  9  Wheat.,  350;  Board  of  Liquidation  vs. 
McComb.  92  U.  S.,  541.  It  is  a  case  in  which  "a 
plain  official  duty,  requiring  no  exercise  of  discre- 
tion, is  to  be  performed,"  and  where  performance 
in  the  mode  stipulated  by  the  contract  is  refused. 
In  such  cases,  any  person  who  will  sustain  personal 
injury  by  such  refusal,  may  have  a  mandamus  to 
compel  its  performance.  Board  of  Liquidation,  &c. , 
vs.  McComb,  supra.  The  acts  of  1882,  in  their  ap- 
plication to  the  bonds  issued  under  that  of  1871,  are 
unconstitutional  and  void,  because  they  impair  the 
obligations  of  the^contract  between  the  parties.  The 
way  is,  therefore,  clear  for  the  Court  to  give  the 
remedy  allowed  by  the  law  when  the  contract  was 
made.  That  remedy  is,  in  law,  unaffected  by  sub- 
sequent legislation,  which  is  unconstitutional.  The 
defendant  cannot  plead  such  statutes  as  an  excuse 
for  the  ho n- performance  of  a  plain  official  duty,  re- 
quiring no  exercise  of  discretion,  because,  as  held  in 
Board  of  Liquidation  vs.  McComb,  supra,  in  accor- 
dance with  settled  principles,  * '  an  unconstitutional 
law  will  be  treated  by  the  courts  as  null  and  void," 
and  "  if  the  officer  plead  the  authority  of  an  uncon- 
stitutional law  for  the  non-performance  or  violation 
of  his  duty,"  that  will  not  prevent  a  mandamus 
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from  being  issued,  or  an  injunction  being  granted 
when  that  is  necessary  to  prevent  threatened  in- 
jury. 

One  word  in  this  connection  about  Tennessee  vs. 
Sneed,  96  U.  S.,  69,  to  which  the  Court  refers  as 
authority  for  the  present  decision.  In  the  brief  of 
the  Attorney- General  of  Vriginia  the  names  of  the 
Justices  who  participated  in  that  decision  are  given, 
and  mine  is  placed  among  the  number.  This  is  an 
orror  into  which  counsel  naturally  fell  by  reason  of 
the  fact  that  there  are  cases  in  the  same  volume 
preceding  that  of  Tennessee  vs.  Sneed,  and  cases  in 
the  previous  volume  of  our  reports,  in  the  decision 
•of  which  I  participated.  In  fact,  however,  that  case 
was  determined,  and  the  decision  therein  announced, 
before  I  became  a  member  of  this  Court. 

Touching  Tennessee  vs.  Sneed,  I  may  say  that  it 
does  not  militate  against  the  views  I  have  expressed. 
Upon  the  face  of  that  decision  it  appears  that  this 
Court,  accepting  as  authority  a  decision  of  the  Su- 
preme Court  of  Tennessee,  held  that  when  the  con- 
tract there  in  question  was  made,  no  remedy  by 
mandamus  was  given  against  an  officer  of  the  State, 
charged  with  the  collection  of  the  revenue.  And  to 
show  that  the  Court  did  not  have  before  it,  and  did 
not  decide,  any  case  of  the  withdrawal  of  existing 
remedies  by  subsequent  legislation,  I  quote  this 
language  from  the  opinion  of  Mr.  Justice  Hunt, 
speaking  for  the  Court :  ' '  The  question  discussed 
by  Mr.  Justice  Swayne,  in  Walker  vs.  Whitehead 
(16  Wall.,  314),  of  the  preservation  of  the  laws  in 
existence  at  the  time  of  the  making  of  the  contract, 
is  not  before  us.  The  claim  is  of  a  subsequent  injury 
to  the  contract." 

Without  further  elaboration,  and  referring  to  the 
authorities  cited  in  the  dissenting  opinion  of  my 
brother  Field,  I  content  myself  with  saying  that  the 
principles  of  law  applicable  to  the  present  cases  are 
stated  in  McCracken  vs.  Hayward,  2  How.,  612, 
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where  this  Court,  speaking  by  Mr.  Justice  Baldwin, 
said  :  "  The  obligation  of  a  contract  consists  in  its 
binding  force  on  the  party  who  makes  it.  This  de- 
pends upon  the  laws  in  existence  when  it  is  made. 
These  are  necessarily  referred  to  in  ail  contracts, 
and  form  a  part  of  them  as  the  measure  of  the  ob- 
ligations to  perform  them  by  the  one  party,  and  the 
right  acquired  by  the  other.  There  can  be  no  other 
standard  by  which  to  ascertain  the  extent  of  either 
than  that  which  the  terms  of  the  contract  indicate, 
according  to  their  settled  legal  meaning.  When  it 
becomes  consummated,  the  law  defines  the  duty  and 
the  right,  compels  one  party  to  perform  the  thing- 
contracted  for,  and  gives  the  other  a  right  to  enforce 
the  performance  by  the  remedies  then  in  force.  If 
any  subsequent  law  affect  to  diminish  the  duty,  or 
to  impair  the  right,  it  necessarily  bears  on  the  obli- 
gation of  the  contract  in  favor  of  one  party  to  the 
injury  of  the  other  ;  hence,  any  law  which,  in  its 
operation,  amounts  to  a  denial  or  an  obstruction  of 
the  rights  accruing  by  a  contract,  though  professing 
to  act  only  on  the  remedy,  is  directly  obnoxious  to 
the  prohibition  of  the  Constitution.  *  *  *  *  The 
obligation  of  the  contract  between  the  parties,  in 
this  case,  was  to  perform  the  promises  and  under- 
takings contained  therein;  the  right  of  the  plaintiff 
was  to  damages  for  the  breach  thereof,  to  bring  suit 
and  obtain  judgment,  to  take  out  and  prosecute  an 
execution  against  the  defendant  till  the  judgment 
was  satisfied,  pursuant  to  the  existing  laws  of 
Illinois.  These  laws  giving  these  rights  were  as  per- 
fectly binding  on  the  defendant,  and  as  much  a  part 
of  the  contract,  as  if  they  had  been  set  forth  in  its 
stipulations  in  the  very  words  of  the  law  relating  to 
judgments  and  executions" 

Mr.  Story,  in  his  Commentaries  on  the  Constitu- 
tion (vol.  2,  p.  245),  says  that  any  deviation  from 
the  terms  of  a  contract,  by  postponing  or  acceler- 
ating the  performance  it  prescribes,  or  imposing  con- 
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ditions  not  expressed  in  the  contract,  or  dispensing 
with  the  performance  of  those  which  are  a  part  of 
the  contract,  impairs  its  obligation.  And  Mr.  Cooley, 
in  his  Treatise  on  Constitutional  Limitations,  sum- 
marizes, as  I  think  correctly,  the  doctrines  of  num- 
erous adjudged  cases  in  this  and  other  Courts,  when 
he  says  that  "  where  a  statute  does  not  leave  a  party 
a  substantial  remedy,  according  to  the  course  of  jus- 
tice as  it  existed  at  the  time  the  contract  was  made, 
but  shows  upon  its  face  an  intention  to  clog,  ham- 
per, or  embarrass  the  proceedings  to  enforce  the 
remedy  so  as  to  destroy  it  entirely,  and  thus  impair 
the  contract,  so  far  as  it  is  in  the  power  of  the  Legis- 
lature to  do  it,  such  statute  cannot  be  regarded  as  a 
mere  regulation  of  the  remedy,  and  is  void  "  (p. 
289) — language  strikingly  applicable  to  the  legisla- 
tion of  Virginia. 

By  an  act  passed  by  the  Legislature  of  Virginia  on 
the  7th  of  March,  1872,  collectors  of  taxes  were  re- 
quired to  accept,  in  payment  of  taxes,  nothing  but 
gold  and  silver  coin,  United  States  treasury  notes, 
and  notes  of  national  banks.  But  the  Supreme 
Court  of  Appeals  of  that  Commonwealth  pronounced 
it  to  be  unconstitutional  as  applied  to  the  holders  of 
bonds  and  coupons  issued  under  the  Funding  Act  of 
1871.  22  Graft.,  933;  21 16.,  169;  30  J6.,  137.  Other 
statutes  were  subsequently  passed  plainly  having 
for  their  object  the  destruction  of  the  contracts  made 
under  and  in  pursuance  of  the  Funding  Act  of  1871. 
The  constitutional  validity  of  that  legislation  was  in- 
volved in  Hartman  vs.  Greenhow,  102  U.  S.,  672. 
This  Court  there,  with  only  one  dissenting  voice,  sus- 
tained the  right  of  taxpayers,  holding  coupons  issued 
under  the  act  of  1871,  to  have  them  received  in  pay- 
ment of  taxes.  Finally  came  the  enactments  of 
1882,  which  have  so  changed  the  remedies  existing 
when  bonds  were  issued  under  the  act  of  1871  that 
taxpayers,  holding  coupons  of  such  bonds,  cannot 
use  them  in  payment  of  taxes  without  expending 


53 

• 

more  money  to  enforce  compliance  with  their  con- 
tract than  the  coupons  are  worth. 

I  cannot  agree  that  the  Courts  of  the  Union  are 
powerless  against  State  legislation  which  is  so  mani- 
festly designed  to  destroy  contract  rights  protected 
by  the  Constitution  of  the  United  States. 

Without  stopping  to  speculate  upon  the  disastrous 
consequences  which  would  result  both  to  the  busi- 
ness interests  and  to  the  honor  of  the  country  if  all 
the  States  should  enact  statutes  similar  to  those 
passed  by  Virginia,  I  sum  up  what  has  been  so  im- 
perfectly said  by  me  :  If,  as  is  conceded,  Antoni  is 
entitled  by  the  contract  to  have  his  coupon  received 
in  payment  of  taxes,  when  offered  for  that  purpose, 
and  if,  as  is  also  conceded  in  the  opinion  of  the  ma- 
jority, he  was  entitled,  by  the  laws  in  force  when 
the  contract  was  made,  to  the  remedy  of  mandamus 
to  compel  the  tax-collector  to  receive  his  coupons 
and  discharge  pro  tanto  his  taxes,  it  is  clear  that  the 
subsequent  statute  does  impair  the  obligation  of  the 
contract,  by  imposing  new  and  burdensome  condi- 
tions, which  not  only  prohibit  the  collector  from  re- 
ceiving coupons  in  payment  of  taxes  when  offered, 
but  require  the  tax-payer  to  pay  his  taxes  in  money, 
not  to  be  returned  to  him  unless,  upon  the  occasion 
of  each  tender  of  coupons,  he  submits  (without  the 
possibility  of  recovering  his  costs  of  suit)  to  a  jury 
trial,  and  proves  to  the  satisfaction  of  twelve  jury- 
men that  the  coupons  tendered  are  genuine  and 
legally  receivable  for  taxes. 

Upon  the  grounds  stated  I  dissent  from  the  judg- 
ment. 


NOTE. 

In  Planters1  Bank  vs.  Sharp,  6  Howard,  327,  the 
Supreme  Court  of  the  United  States  say  that 
' '  One  of  the  tests  that  a  contract  has  been  impaired 
"  is  that  its  value  has  by  legislation  been  dimin- 
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iC  ished.  It  is  not  by  the  Constitution  to  be  im- 
"  paired  at  all.  This  is  not  a  question  of  degree  or 
"  manner  or  cause,  but  of  encroaching  in  any  re- 
"  spect  on  its  obligation,  dispensing  with  any  part 
"  of  its  force." 

The  market  price  of  Virginia  bonds,  affected  by 
the  decision  in  this  case,  was,  on  the  first  day  of 
November,  1881,  eighty-three  per  cent,  of  their  par 
value.  This  price  was  maintained,  despite  the  scal- 
ing process  to  which  they  had  already  been  subjected, 
by  the  marketable  character  of  the  coupons,  which 
were  bought  and  sold  throughout  the  State  for  use 
in  payment  of  State  taxes.  The  market  price  of 
these  coupons,  November  1st,  1881,  was  ninety-five 
per  cent,  of  their  par  value. 

November  8th,  1881,  the  party  of  repudiation  was 
successful  at  the  polls.  The  effect  was  immediate, 
and  by  December  1st  the  bonds  had  fallen  from  82 
to  76.  The  Legislature  met  December  1st.  January 
1st,  1882,  the  Governor  elected  on  the  same  ticket 
was  inaugurated,  and  on  the  twenty-fourth  of  that 
month  the  first  Act  of  Repudiation,  known  to 
its  friends  as  "  Coupon-killer  No.  1,"  was  passed, 
and  received  Executive  approval.  The  market  value 
of  the  bonds  immediately  fell  to  60  cents.  The  cou- 
pons fell  proportionately. 

April  7th,  1882,  the  second  act  of  repudiation, 
called  by  its  friends  "  Coupon  killer  No.  2,'1  and 
sustained  in  this  case  by  the  judgment  of  the  Court, 
became  a  law.  It  produced  no  immediate  effect,  the 
current  belief  that  the  bonds  were  protected  by  the 
Constitution  of  the  United  States  protecting  them 
from  further  depreciation.  They  remained  without 
change  until  the  argument  of  the  cause  in  the  Su- 
preme Court  January  8th,  1883,  and  remarks  made 
from  the  bench,  were  reported  in  the  press.  A  fur- 
ther fall  immediately  followed  the  report,  and  on 
the  morning  of  March  5th,  1883^  the  day  the  deci- 
sion was  announced,  the  bonds  stood  in  the.  Balti- 


55 

more  Exchange  at  55  cents.  Immediately  upon  the 
opinion  the  bonds  dropped  to  40  cents,  at  which 
point  they  still  stand,  being  less  than  one-half  the 
value  they  permanently  held  before  the  legislation 
which  in  this  case  is  sustained.  They  are  still 
gradually  falling.  The  original  indebtedness  was 
thirty  millions.  Ten  millions  of  this  was  sur- 
rendered by  the  holders  in  consideration  of  the 
contract  that  the  coupons  should  be  receivable  for 
taxes.  The  "value "of  this  contract  has,  by  this 
legislation,  been  impaired  to  the  extent  of  some- 
thing more  than  one-half,  resulting  in  an  actual  loss 
to  individuals  of  something  more  than  eight  mil- 
lions of  dollars,  against  which  they  find  no  protec- 
tion in  the  Constitution,  although  the  validity  and 
binding  nature  of  the  contract  is  sustained  from 
first  to  last,  so  far  as  mere  judicial  declaration  is 
concerned. 

At  the  same  time,  the  Governor  of  Virginia,  in  a 
published  interview,  rejoicing  over  this  decision, 
boasts  that  the  State  not  simply  is  not  poor,  but  is 
actually  overrun  with  money.  She  has  in  her 
Treasury  $1,250,000  in  cash,  which  will  soon  be  in- 
creased to  $2,000,000.  She  "is  not  looking  for  fa- 
vors, but  is  actually  seeking  depositaries  for  her 
funds."  If  these  depositaries  are  controlled  by  the 
State's  code  of  morals,  the  State  will  find  their 
function  at  least  permanent. 
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